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Where there’s a will there’s a way 
to help a child like this 


This little girl, with her brother and two sisters, was consistently 
neglected by her mother. They were left alone in the house at 
night. The only furniture in the room was a bed and acot. The 
mattresses on which they slept were filthy, the children were un- 
washed and their hair was tangled and matted. 

Now the N.S.P.C.C. has come to their rescue and they are happy 
and well cared for. But they are only four among thousands who 
need help. When advising on wills and bequests don’t forget the 
N.S.P.C.C. Every contribution, however small, helps its never- 
ending struggle against cruelty and neglect. 


N-S:-P:C:C 


VICTORY HOUSE, LEICESTER SQUARE, LONDON, W.C.2 
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THE LAW ACCIDENT 


The Society makes a special feature of 


COURT BONDS 





HOUSEHOLDER’S COMPREHENSIVE POLICY 


Fire, Burglary, Housebreaking and Larceny, 
Accidents to Servants, and numerous other 


perils covered in one document. 


Chief Administration: 5 CHANCERY LANE, WC2 





JUSTICE fr LEPERS 





“ Within the last thirty years a revo-- ‘** Leprosy may be the first of the 

lution has taken place in the treatment great infectious diseases to be brought 

of leprosy.”— under control largely by chemo- 
from the B.B.C. broadcast therapy.” — 

“* Science and Leprosy.” The Lancet, January 28, 1950. 


Despite these great advances only oné patient in every ten can obtain 

the new treatment which cures. There are 3,000,000 sufferers in the 

British Commonwealth of Nations. They await your verdict: Health 
or a life-sentence to the Living Death. 





Please help to dispense Justice, through a Gift of Healing to: 


— THE BRITISH LEPROSY RELIEF ASSOCIATION — 
(BELRA) 
8 PORTMAN STREET : LONDON «: W.1 
Tel: MAYFAIR 1227/8 
Patron: H.M. THE QUEEN. 
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= °* JUSTICE OF THE PEACE 
aoe REPORTS 


VOLUME 121 


QUEEN’S BENCH DIVISION 
(Lorp Gopnparp, C.J., HALLETT AND Donovan, JJ.) 
October 18, 1956 


REG. vw. FLINT COUNTY COUNCIL LICENSING (STAGE PLAYS) 
COMMITTEE. Ea parte BARRATT 


Theatre—Limit on right to sell liquor—Order and decency—Presence of licensed 
premises in neighbourhood—Theatres Act, 1843 (6 & 7 Vict., c. 68), 8. 9. 

By s. 9 of the Theatres Act, 1843: “‘ The . . . justices . . . shall make suitable 
rules for ensuring order and decency at the several theatres licensed by them within 
their jurisdiction ... ” 

Rule 3 of the theatrical licence rules of the Flint County Council Licensing (Stage 
Plays) Committee provided: ‘* No spiritous liquors, wine, ale, beer, porter, cider, 
perry, or tobacco shall be sold or disposed of in the theatre’’. The manager of a 
theatre in Flintshire, which for a number of years had held a licence for the per- 
formance of stage plays and the sale of intoxicating liquor at the theatre, applied 
to the County Council Licensing (Stage Plays) Committee for the renewal of his 
licence. The committee granted only a restricted licence subject to their general 
rules, including r. 3 (supra), on the ground that a large hotel with a number of 
bars adjoined the theatre. On notice by the manager for mandamus requiring the 
committee to grant him the unrestricted licence which he had held in former years, 
or, alternatively, to delete r. 3. 

HELD, that the motion failed, since the presence of licensed premises in proximity 
to the theatre was a consideration which the committee were entitled to take into 
account in deciding whether to impose the restriction, and it could not, therefore, 
be said that no restriction should have been attached to the licence on the ground 
that no question of order or decency within the meaning of s. 9 arose. 

Per Lorp Gopparp, C.J.: Exactly the same considerations may be taken into 
account on an application for renewal as on an application for a licence for the first 
time. 

SEMBLE: a rule prohibiting the sale of tobacco is no longer a “ suitable rule for 
ensuring order and decency ” in a theatre within s. 9 of the Theatres Act, 1843, in 
the absence of some particular good reason. 

Motion for an order of mandamus. 

The applicant, Thomas Wesley Barrett, was accountant and secretary of 
Rhyl Entertainments, Ltd., a company carrying on business as, inter alia, 
proprietor of the Queen’s Theatre, Rhyl, and was the manager of the theatre. 
On Feb. 11, 1956, he applied to the respondents, the County Licensing (Stage 
Plays) Committee of Flint County Council, for the renewal of the theatrical 
licence in respect of the Queen’s Theatre on the same terms and conditions as for 
thg previous year, namely, with the deletion of r. 3 of the committee’s theatrical 
licences rules (which provided that ‘no spirituous liquors, wine, ale, beer, 
porter, cider, perry or tobacco shall be sold or disposed of in the theatre ’’) 
and permission to give performances on Good Friday and Christmas Day if 
required. An unrestricted licence had been held on behalf of the theatre for a 
large number of years. On Mar. 9, 1956, the day of the hearing of the application, 
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another applicant applied for renewal of the restricted licence then held in 
respect of the Pavilion Theatre, Rhyl, but for its renewal as an unrestricted 
licence, free from r. 3 of the conditions. The committee first considered the 
application of the Pavilion Theatre and granted a restricted licence since 
they were of the opinion that there were already adequate drinking facilities 
provided at nearby licensed premises. In considering the application for 
the Queen’s Theatre, the committee were of opinion that although this theatre 
had hitherto been granted unrestricted licences, their discretion was not 
fettered, and that the grounds on which the committee had refused to grant 
an unrestricted licence to the Pavilion Theatre applied with even greater 
force to the Queen’s Theatre, since a large hotel with a number of bars ad- 
joined the Queen’s Theatre with access by a narrow covered arcade. Accordingly, 
the committee granted to the applicant a licence for 1956-57 in respect of the 
Queen’s Theatre subject to compliance with r. 3. 

The applicant obtained leave to apply for an order of mandamus directed to 
the committee commanding them to hear and determine according to law the 
application for the renewal of the licence in respect of the Queen’s Theatre under 
the same terms and conditions as before, or, alternatively, commanding the 
committee to delete r. 3 from the conditions of the licence. 


Brabin, Q.C., and R. G. Waterhouse for the applicant. 
The respondents did not appear. 


LORD GODDARD, C.J.: Counsel for the applicant moves in this case for 
mandamus directed to the licensing committee for stage plays of the county 
council of Flint who, on an application by the Queen’s Theatre, Rhyl, for an un- 
restricted licence to enable them to sell intoxicating liquor in the theatre, have 
imposed a condition which prohibits them from selling intoxicating liquor or 
tobacco—I will say a work about tobacco in a moment—the circumstances being 
that this theatre has had an unrestricted licence for a great number of years to 
perform stage plays and to sell tobacco and intoxicating liquor in the bars. At the 
meeting which was held this year a renewal was asked for, and at the same time a 
licence was asked for by another theatre which also had held a licence for some 
time, but which had always held a restricted licence, and the committee granted 
licences, in each case imposing the condition to which I have referred. The case 
is one, I do not hesitate to say, of considerable importance, and it is, perhaps, 
unfortunate that we have not had an argument on both sides. Counsel for the 
applicant has not only argued this case with perfect clarity and ability, but has 
called our attention to the material cases which seem to the court to show that, 
whatever opinion we might have come to in this court, we are hampered by 
previous decisions. 

I will read, first of all, the affidavit of the chairman of the committee, and let 
me say I welcome this as it is the first time it has happened for a considerable 
time that the committee have taken advantage of the Review of Justices Decisions 
Act, 1872, s. 2, which enables them, without making them parties to the liti- 
gation, to put in an affidavit and to file it without stamp or fee, stating the 
reasons for their decision. The chairman of the committee has filed an affidavit 
which is helpful because he has made it perfectly clear what was the reason for 
the committee’s decision. He says: 


“7, The committee then retired to consider the aforesaid applications, 
and upon retiring, we were advised by the clerk of the committee that we 
should consider each application separately and on its own merits; that we 
had a discretion to allow or refuse the applications to delete the said r. 3 
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from the conditions attaching to the grant of a theatrical licence in either or 
both cases; but that our discretion must be exercised properly in a judicial 
and reasoned way. 

“8. The committee first considered the application relating to the 
Pavilion Theatre aforesaid and most of the members of the committee 
were of the opinion that it was unnecessary and undesirable to provide 
drinking facilities at this theatre because there were adequate facilities al- 
ready provided at nearby licensed premises. It was decided by a substantial 
majority that this application be granted but that the said r. 3 should not 
be deleted from the conditions attached to the theatrical licence for this 
theatre. 

“9. The committee thereupon considered the applicant’s application 
and the view was expressed that the grounds upon which the committee 
had refused to delete the said r. 3 from the conditions attaching to the 
theatrical licence for the Pavilion Theatre aforesaid (which is situated a 
short distance from the Queen’s Theatre aforesaid) applied with even 
greater force to the Queen’s Theatre in that it was known to members of 
the committee that a large hotel with a number of bars adjoined the 
Queen’s Theatre and that patrons of this theatre could obtain access thereto 
by crossing a narrow covered arcade. It was pointed out by me and the 
clerk of the committee that the Queen’s Theatre had hitherto been granted 
theatrical licences with r. 3 deleted from the conditions attached thereto, 
but it was felt by members of the committee that this did not fetter their 
discretion in considering the present application. Members expressed the 
view that, whatever had been done in the past, it was their duty to consider 
the present application on its merits as they saw them and that their 
decisions must be consistent if justice was to be done between applicants. 
It was unanimously agreed that the applicant’s application to delete the said 
r. 3 from the conditions attaching to the grant of a theatrical licence should be 
refused and that a theatrical licence for the year 1956-57 should be granted 
in respect of this theatre, subject, inter alia, to compliance with the 
said r. 3.” 


That makes it perfectly clear that, in considering these two applications, the 
committee took into account the fact that the theatre was very close to licensed 
premises, and they considered that the facilities for drinking afforded by the 
licensed premises were enough, and, therefore, they resolved to keep in r. 3 which 
would prohibit the sale of intoxicating liquor in the theatres. 

Mandamus would only lie if this court considered that the committee had not 
heard and determined according to law; that is what mandamus orders them to 
do. If they have heard and determined according to law, that is to say, if they 
have applied their minds to the right considerations and have not taken into 
account considerations which have no bearing on the matter, or substituted 
their own prejudices for a determination on the merits, this court cannot inter- 
fere; it can only interfere if the committee have taken into account matters 
which they were not entitled to take into account or have not applied their minds 
to the proper considerations. 

Counsel has argued very strenuously that there ought to be a complete dis- 
tinction between the Queen’s Theatre and the Pavilion Theatre because the 
Queen’s Theatre was asking for the renewal of a licence they had always had, 
whereas the Pavilion Theatre was not in the same position, as they had, except 
for a very short time some years ago, been an unlicensed theatre. Counsel 
argues that there is all the difference in the world between applying for a new 
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licence for a theatre and a renewal. I feel great difficulty in giving effect to that ) 
argument except to this extent, that no doubt the fact that the theatre always ( 
had a licence could fairly and properly be taken into account by the committee, f 
and in this case they did so because the chairman says he pointed out this fact i 
to the committee. But I cannot agree as a matter of law that there is any [| ‘ 
difference between granting a new licence and renewing a licence because, in ' 
effect, it is in each case the grant of a licence for a particular year. We need not j 1 
go into all the matters which relate to the granting of renewals under the various : ri 
Licensing Acts, but it is worth while to refer to a case which is very often cited, : 1 
Sharp v. Wakefield (1), where Lorp HERSCHELL said: ; 1 
*“* ,.. the sole question for decision in this case is, whether where a licence is 
applied for, by way of renewal, by one who already holds a licence for the sale ' : 
of intoxicating liquors, the licensing authorities are entitled to take into : 
consideration the wants of the neighbourhood and the remoteness : 
of the premises from police supervision, or whether their inquiry must be : 
limited to the character and conduct of the applicant, and they can only : 
refuse the applicant on the ground of his personal unfitness.” : 
LorD MACNAGHTEN said: 
‘“*. . . IT also am of opinion that it is clear beyond the possibility of doubt 
or question that [the Alehouse Act, 1828] conferred upon the licensing justices 
the same discretion in the case of an application for what is now termed 
a renewal, as in the case of a person applying for a licence for the first 
Me...” 
In other words, when applying for a licence which is an annual licence, whether 
it is called a renewal or a new licence, the same considerations apply; and 7 
exactly the same considerations may be taken into account on an application is 
for renewal, which is an application to be allowed to carry on the same business, 
as on an application for a licence for the first time. 
The difficulty which arises in this case is that the Theatres Act, 1843, s. 9, 
provides : 
“* The said justices of the peace at a special licensing session, or at some 
adjournment thereof, shall make suitable rules for ensuring order and 
decency at the several theatres licensed by them within their jurisdiction, 
and for regulating the times during which they shall severally be allowed 
to be open...” hi 
So their jurisdiction to make rules and attach the rules to the grant of the licence p 
is that they are to ensure order and decency. [I suppose no one could doubt that tl 
the committee could say in any particular case: ‘* To ensure order and decency li 
we are not going to allow intoxicating liquor to be sold on the premises ”’. In this Ww 
particular case it was admitted that no comp!aint had ever been made against n 
order and decency in the conduct of this theatre, and counsel has argued, with a p 
good deal of force that, in attaching a condition to this licence prohibiting the rc 
sale of intoxicating liquor, it cannot be said they were doing that for the pur- 
| pose of ensuring order and decency at the theatre. The Act gives power to the SI 
committee to make suitable rules for order and decency. That obviously vi 
means that the committee can make rules which might be applicable to all tl 
theatres. Whether they should apply the rules to the particular theatre or not is ti 
another matter. Section 9 appears to contemplate that general rules may be pl 
laid down, because it provides that ‘‘ a copy of all rules which shall be in force 
(1) 55 J.P. 197; [1891] A.C. 173. 
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, 


for the time being shall be annexed to every such licence’. At any rate, it is 
quite clear that what the section contemplates is making rules for ensuring order 
and decency at the several theatres within their jurisdiction. I do not suppose 
it could be denied that a rule forbidding the sale of intoxicating liquor in a theatre 
could be made by the committee for the purpose of ensuring order and decency. 
What is said is that no question of order and decency arises here, and the reason 
which the committee have given, namely, that people can if they wish get drink 
outside, is not a rule directed to order and decency; it is a consideration simply 
with regard to the drinking facilities in the neighbourhood and not one with 
regard to the proper conduct of the particular theatre. I think there is much 
to be said for that argument and it appeals to me very much, but at the same 
time there are authorities which seem to me to prevent this court giving effect 
to it. 

The first case to which I would refer is R. v. West Riding of Yorkshire County 
Council (1). There this court held that the justices were entitled to take into 
account the proximity of licensed premises to the theatre and to say there were 
adequate drinking facilities. CaveE, J., who delivered the first judgment, said: 


“In this case it has been left to the committee to have regard to the 
circumstances of each particular case which comes before them. They had 
here to consider a variety of circumstances. The propriety of allowing the sale 
of liquor in a theatre may vary very much according to the locality in 
which the theatre is situate, or the character of the theatre itself. It is a 
matter which might very properly be taken into consideration that there 
was a place where liquor could be obtained within a few yards of this very 
theatre.” 


That is exactly what has happened here; within a few yards of this theatre there 
is an hotel and full facilities for obtaining intoxicating liquor. WHuLLs, J., said: 


** One of the grounds upon which it is well recognised that justices may 
fairly refuse a licence to a public-house is that there are already too many 
public-houses in the immediate neighbourhood. There is already a public- 
house within twenty yards of this theatre. If, then, an unconditional licence 
were granted to the theatre, the effect would be to multiply facilities for 
drinking, and it is a neighbourhood in which it is not desirable to do so. If 
that is not a good ground for the exercise of their discretion by the committee 
in the way they have done, I cannot conceive what is.” 

In that case the court was distinctly laying down that the presence of licensed 
premises in the immediate neighbourhood of the theatre is a ground for imposing 
this restriction. i ought to mention that if the theatre has an unrestricted 
licence, that is, a licence to perform stage plays without this condition, then 
without any further justices’ licence they can obtain an excise licence. They do 
not have to go to the justices to get a licence; as long as they have a licence to 
perform stage plays they can get an excise licence for liquor unless there is a 
condition that they shall not. 

The case to which I have referred was quoted to the Court of Appeal in R. v. 
Sheerness Urban District Council (2). There it was argued that the rule was ultra 
vires, but the court held that it was not ultra vires and the justices could impose 
the condition. It is true that that case was decided on a different ground, simply 
that the rule was intra vires and that the justices had applied their minds to the 
proper considerations. A. L. Smitu, L.J., in giving judgment, said: 


(1) 60 J.P. 550; [1896} 2 Q.B. 386, 
(2) (1898), 62 J.P. 563, 
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“‘T do not think it necessary for this decision to discuss R. v. West Riding 
of Yorkshire County Council (1), and, furthermore, I am of opinion that the 
case of R. v. Sylvester (2), has no application to this case, as there the justices 
refused to hear any application unless the rules had been conformed with.” 


In the Times Law Reports it is reported that he said (14 T.L.R. 523, 533): 


** As regards the case of R. v. West Riding of Y: orkshire County Council (1), 
he was inclined to think that that decision was right, but it was not necessary 
to express any opinion upon it.” 


In these circumstances, I suppose it would be still open to the Court of Appeal 
and, ex hypothesi, the House of Lords, to hold that the rule is ultra vires. I 
should doubt if they could possibly hold that part of the rule was ultra vires with 
regard to supplying intoxicating liquor, but it might be argued in another court 
that the committee must not consider the presence of nearby licensed premises as 
one of the grounds on which they can base their decision because that does not 
go to any question about order and decency in the theatre itself. That, in view 
of the West Riding case (1), isnot open to this court, because of the definite decision 
by the Divisional Court in the year 1896 that the proximity of a licensed house is 
a material matter which the committee may take into account. The presence of 
licensed premises nearby is the point which has weighed with the committee. 
That is a point to which the case to which I have referred says the committee 
may pay attention, and, therefore, it is shown that they have heard and deter- 
mined this matter without taking into account matters thai they were not entitled 
to consider. That is a sufficient answer to the motion for mandamus. 

There is one other matter, however, to which I should like to call attention 
and that is that this rule, which is apparently a standard rule which applies not 
only in the County of Flint but in other parts of the country as well and which 
was approved by the Secretary of State, actually deals with the sale of tobacco. 
How prohibition of the sale of tobacco has anything to do, at any rate in these 
days, with decency and order, I confess that I fail to see, and if the committee 
had been asked at the hearing to delete the words “ and tobacco ” they might 
have done so. I should think that originally these words : 


‘ 


‘and tobacco ”’ were 
put in probably as a precaution against fire. Everybody knows that at the 
present time cigarette ends are a frequent cause of fire, but I do not think that 
could be the object nowadays of putting in the words “‘ and tobacco ”’, and it may 
be the committee will consider in the future whether they will not delete the 
words “‘ and tobacco’. If the committee had been asked to delete those words 
while leaving in the rest, and they had refused, the court might have asked them 
to re-consider their refusal, unless they had given good reasons for it, but they 
were not asked to delete the words. Therefore, it is difficult for us to say that the 
committee might have retained r. 3 except the words “ and tobacco ”’, and, as a 
matter of discretion, the court will not order the case to go back for that point 
to be considered. For these reasons, I think that mandamus must be refused. 


HALLETT, J.: I agree. Whether this court, if it had been in the position of 
the committee, would have considered r. 3 to be a suitable rule for ensuring 
order and decency at the theatre in question seems to me to be entirely beside 


the point. It seems clear from the decisions which have been referred to that 


this court ought not to interfere in the matter by way of mandamus unless it 
can clearly see that the committee have exercised the discretion entrusted to them 
improperly, in the sense that they have allowed considerations to influence their 


(1) 60 J.P. 550; [1896] 2 Q.B. 386. 
(2) (1862), 26 J.P. 151; 2 B. & S. 322. 
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decision which ought not to have influenced it. Having regard to the cases to 
which my Lord has already referred, it seems to me impossible to say that the 
consideration of the proximity of other facilities for drinking was a consideration 
which the committee ought not to have taken into account. What effect should 
be given to that consideration, if it was a proper consideration, is a matter for 
them and not for this court. 

I should like to add that I share the feeling my Lord has expressed as to the 
difficulty of understanding why a prohibition on selling tobacco as distinct from 
smoking should now be attributed to the preservation of good order and decency. 
However, that is a matter which, as my Lord has explained, cannot be canvassed 
on this occasion. 


DONOVAN, J.: I agree with much regret. Speaking for myself, I cannot 
see how order and decency are preserved or advanced by telling the patrons of 
this theatre that they can drink next door instead of in the theatre itself. It is to 
preserve order and decency alone at the theatre that a restriction on the sale 
of liquor inside the theatre can be imposed; that comes from s. 9 of the Theatres 
Act, 1843. But it has already been held by decisions binding this court and 
referred to by the Lord Chief Justice that the existence of neighbouring drinking 
facilities is a relevant consideration to be taken into account by a committee 
under that section. Counsel strenuously contended that those decisions are so 
old and deal with such a different state of society that they ought not to be 
followed. I wish I could accede to that argument, but I do not feel able to do so. 
It might, indeed, be argued with equal! plausibility that the considerations apply 
with even more force today than they did in the nineties. The result is that the 
committee were entitled in law to take into account the drinking facilities next 
door, though, speaking for myself, I feel it was a very harsh decision to do so in 
this particular case in view of the fine record this theatre had enjoyed for over 
fifty years, during which time order and decency had been preserved to every- 
body’s satisfaction; ‘but that is not a matter for this court. 

It is also, as has been pointed out by the Lord Chief Justice, another result of 
the committee’s decision that no tobacco can be sold inside the theatre. A man 
may take his own pipe and cigarettes in and smoke them, but must not buy them 
inside the theatre. ‘That is a wholly unreal and unnecessary distinction and the 
committee do not say otherwise; they do not mention it at all. But the applica- 
tion was to delete r. 3 as a whole, and, that being so, and since the application was, 
in my view, properly dealt with by the committee, it is not possible to single 
out tobacco and grant relief in respect of that alone. For the rest, I agree 
entirely with what has fallen from the other members of the court. 

Motion dismissed. 


Solicitors: George Thatcher & Son, for J. Kerfoot-Roberts, Son d& Griffiths, 
Holywell. . 


T.R.F.B. 
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QUEEN’S BENCH DIVISION 
Lorp Gopparp, C.J., HALLETT AND Donovan, JJ.) 
October 18, 19, 1956. 
WALTER WILSON & SON, LTD. v. SUMMERFIELD 


Docks-—Safe means of access—Ship’s accommodation ladder or gangway to be 
provided where reasonably practicable—Ladder to be provided in other cases— 
Breakdown of gangway provided by owner—Devolution of duty on persons 
employing labour—Provision of ladder—Onus of proof—Factories Act, 1937 
(1 Edw. 8 & 1 Geo. 6, c. 67), s. 130 (1)—Dock Regulations, 1934 (S.R. & O. 
1934, No. 279), reg. 9, reg. 50. 

By reg. 9 of the Docks Regulations, 1934: ‘ If a ship is lying at a wharf or quay 
for the purpose of loading or unloading or coaling, there shall be safe means of 
access for the use of persons employed at such times as they have to pass from the 
ship to the shore or from the shore to the ship as follows:--(a) Where reasonably 
practicable the ship’s accommodation ladder or a gangway or a similar construction 

. (b) In other cases a ladder of sound material and adequate length which shall 
be properly secured to prevent slipping ”’. 

During the unloading of a ship at a dock a gangway was provided by the owners 
of the ship as a safe means of access between the ship and the quay. The gangway 
became unserviceable and was removed. The owners then provided in its place a 
wooden ladder which was of sound material and was properly secured to prevent 
slipping. An inspector visited the ship and requested the appellants, master 
stevedores whose employees were engaged in unloading the ship on whom 
under reg. 50 the duty of suppling safe means of access devolved on failure by 
the owners to do so, to provide another gangway. The appellants took no steps to do 
so, and they were convicted of contravening reg. 9. The appellants called no 
evidence that it was not reasonably practicable for them to provide another 
gangway. 

HELD, that, the onus being on the appellants to prove that it was not reasonably 
practicable for them to comply with reg. 9 (a), and as they had not discharged 
that onus, the conviction was right. 

CASE STATED by a metropolitan stipendiary magistrate. 

On Mar. 8, 1956, an information was preferred at Tower Bridge Magistrate's 
Court by the respondent, Allen Leslie Summerfield, an inspector of factories, 
against the appellants, Walter Wilson & Son, Ltd., for that they on Feb. 16, 1956, 
at Canada Dock, Surrey Commercial Docks, were employers of employed persons 
carrying on processes to which s. 105 of the Factories Act, 1937, and the Docks 
Regulations, 1934, applied, to wit, unloading the s.s. Torun at Canada Dock, that 
on the said date there was not safe.means of access as required by reg. 9 of the said 
regulations, and that they failed to carry out their duty under reg. 50 of the said 
regulations, whereby they were guilty of an offence contrary to s. 130 (1) of the 
Factories Act, 1937. 

The appellants were master stevedores and were engaged ift unloading a cargo 
of timber from the s.s. Torun and were employing workmen for that purpose. 
They had started to unload on Monday, Feb. 13, 1956. The ship was lying 
alongside a dumb barge for the purpose of unloading, the barge having been 
inserted between the ship and the quay after the ship was moored to the quay. 
From the start of unloading until some time between 8.30 a.m. and 9.30 a.m. 
on Thursday, Feb. 16, 1956, there was a safe means of access to and from the 
s.s. Torun, namely, a gangway provided by the owner, master or officer in charge 
of the ship which complied with reg. 9 (a) of the Docks Regulations, 1934. At 
some time between 8.30 a.m. and 9.30 a.m. on Feb. 16 the gangway became 
fractured and was no longer safe to use. The gangway was then taken away 
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and at 11.00 a.m. on that day the sole means of access was a wooden ladder 
twenty inches wide. The ladder was of sound material and adequate length. 
Thereafter until the unloading was finished on Feb. 18 the sole means of access 
to and from the said ship was the ladder. At about 11.30 a.m. on Feb. 16 the 
ladder was properly secured to prevent slipping. 

At about 11 a.m. on Feb. 16 the respondent visited the ship and requested the 
appellants to provide another gangway. The appellants reasonably believed that 
they would finish unloading the ship on Feb. 16 or the following day. The appel- 
lants did not possess a gangway or @ ship’s accommodation ladder of their own 
and they took no steps to provide one on Feb. 16 or at any time before unloading 
was completed on Feb. 18. After the gangway had broken the workmen 
employed by the appellants used the wooden ladder. Evidence was given by a 
witness called by the appellants before the magistrate that the appellants could 
have taken steps on the morning of Feb. 16 to obtain a gangway. 

It was contended for the appellants that the ship was not lying at a wharf or 
quay but alongside another ship, vessel or boat and that reg. 9 did not apply: 
that it was for the respondent to prove that the owner, master or officer in charge 
of the ship had failed to comply with reg. 9 and that he had failed to discharge 
the onus on him in that a safe means of access had been provided which complied 
with reg. 9 (b) and that there was no evidence before the court to show that it was 
reasonably practicable for the said owner, master or officer to provide another 
gangway or accommodation ladder which complied with reg. 9 (a): that it was 
for the respondent to prove that the appellants had failed to comply with reg. 9 
within the shortest time reasonably practicable after the said owner, master or 
officer had failed to do so and that he had failed to discharge the onus on him in 
that there was no evidence before the court to show (a) when (if at all) the owner, 
master or officer had failed to comply with the regulation, or (b) what was the 
shortest time reasonably practicable thereafter for the appellants to comply with 
the said regulation: that, since a safe means of access had been provided which 
complied with reg. 9 (b), it was for the respondent to prove that it was reasonably 
practicable for the appellants to provide on Feb. 16 another gangway or accom- 
modation ladder which complied with reg. 9 (a) and that he had failed to discharge 
the onus on him in that there was no evidence before the court to show that it 
was reasonably practicable for the appellants to provide a gangway or accom- 
modation ladder which complied with reg. 9 (a) on Feb. 16 or at all. Alterna- 
tively, that if the onus of proving that it was not reasonably practicable for them 
to provide such a gangway or accommodation ladder was on the appellants, there 
was evidence to show this, in that until the unloading was finished on Feb. 18 the 
means of access to the ship was a ladder provided by the owner, master or officer 
in charge of the ship which was of sound material and properly secured to prevent 
slipping: that the appellants believed that they would finish unloading on Feb. 
16 or on the following day: that the appellants did not know if it was possible 
to obtain a gangway or accommodation ladder or if it was how long it would take 
to obtain one and that the test whether or not it was reasonably practicable 
depended on all the circumstances at the time. It was contended for the res- 
pondent that the ship was lying at a wharf or quay within the meaning of reg. 9: 
that there was a failure of the owner or master to comply with reg. 9 (a): that it 
then became the duty of the appellants to provide a gangway or ship’s accommo- 
dation ladder and put it into position within the shortest time reasonably prac- 
ticable: that it would have been reasonably practicable for the appellants to 
provide a gangway or ship’s accommodation ladder and put it into position 
during the course of that day [Feb. 16]: that the onus was on the appellants 
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to show that it was not reasonably practicable so to do and that the apppellants 
had not discharged the onus of proof and further that the appellants had made no 
attempt whatever to provide a gangway or ship’s accommodation ladder. The 
magistrate convicted the appellants and imposed a fine. The appellants appealed. 


Durand for the appellants. 
W. Gumbel for the respondent. 


LORD GODDARD, C.J., referred to the charge and conviction and con- 
tinued: This ship was lying alongside the quay at Canada Dock and was moored 
to the quay. It is true that there was a dumb barge lying between the side of 
the ship and the quay but, in the opinion of the court, that does not prevent the 
ship being a ship lying at a wharf or quay for the purposes of unloading. It was 
unloading a cargo of timber. The appellants in this case are the stevedores who 
were employed in unloading the ship. The ship’s gangway, which had been used 
for the means of access for the dockers to get on to the ship, broke during the 
course of unloading and when the inspector came on the scene on Feb. 16, the 
break having occurred before that, he found that the means of access provided 
for the dockers was a ladder. The whole question is whether the ladder was 
properly secured to prevent slipping and whether there was a breach of the Docks 
Regulations, 1934. 

Regulation 9 of the Docks Regulations, 1934, is a regulation for the protection 
of the dockers or stevedores who are employed in loading or unloading, and it 
provides: 

“If a ship is lying at a wharf or quay for the purpose of loading or un- 
loading or coaling, there shall be safe means of access for the use of persons 
employed at such times as they have to pass from the ship to the shore or 
from the shore to the ship as follows:—(a) Where reasonably practicable the 
ship’s accommodation ladder or a gangway or a similar construction . . . 
(b) In other cases a ladder of sound material and adequate length which shall 
be properly secured to prevent slipping.” 


The ladder, therefore, is to be provided only if it is not reasonably practicable 
for a ship’s accommodation ladder or a gangway of the specified dimensions to 
be provided. 

Regulation 50 provides: 


‘“‘ If the persons whose duty it is to comply with regs. 9, 10 and 12 fail so 
to do, then it shall also be the duty of the employers of the persons employed 
for whose use the means of access and the lights are required, to comply with 
the said regulations within the shortest time reasonably practicable after 
such failure.” 


I quite agree with counsel for the appellants’ argument that the primary duty is 
on the [owner, master or officer in charge of the ship, referred to hereinafter as 
“the shipowners ’’] to provide an accommodation ladder or gangway for the 
purpose of unloading where it is reasonably practicable to provide it. If the 
shipowners do not provitle that, the burden is shifted on to the employers of the 
dock labourers or stevedores, as the case may be, to provide the means of access 
themselves. On the plain construction of reg. 9, a ladder can be used only in 
cases where it is not reasonably practicable to provide an accommodation ladder 
or a gangway. Therefore, if the inspector finds that a ladder is provided, he is 
entitled to ask why an accommodation ladder or a gangway was not provided. 
If the answer is that it was not practicable to do so, then clearly the onus is on 
the shipowners in the first instance to show that it was not practicable. The 
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shipowners know the facts. They can say whether they had another one, or 
some gangway on board, or whether they could have got a gangway. If they 
have not provided one, prima facie they are in default, unless they can show that 
it was not reasonably practicable to provide one. If they are in default, the 
employers of the stevedores or labourers have to step into their shoes, and there 
is a duty on them to provide an accommodation ladder or gangway, because they 
can only use the ladder where it is not reasonably practicable for the ship’s 
accommodation gangway to be used. The learned magistrate was perfectly 
right in holding that there was a default on the part of the shipowners and that 
default had to be filled by the appellants. 

I do not think that it is necessary to go through a great many cases, but in 
O’Brien v. Granford (Owners) (1) this very point arose. The trial judge in that 
case was DONOVAN, J., and he held 


“that the onus was on defendants to prove that it was not reasonably 
practicable to provide a gangway and that they had failed to discharge it.” 


That was an action against the owners of the steamship. If the onus was on the 
steamship owners, it follows for the reasons that I have given that the onus would 
be on the employers of the workpeople who were at work in discharging the goods. 
The case went to the Court of Appeal where the judgment was upheld on different 
grounds, and there AsquitTH, L.J., said: 


“TI might say in passing that, if it had been necessary to decide the first 
point—that is, on whom the onus lies—I should have found myself that it 
lay on the defendants .. .” 


He quoted the dictum of Scott, L.J., in Callaghan v. Fred Kidd & Son (Engineers), 
Ltd. (2) in which, delivering the judgment of the Court of Appeal, he said: 


“* Tf it were necessary to decide the question of onus, the obvious fact that 
the difficulty or ease of doing what is necessary to maintain safety is so much 
more within the knowledge of the management than of their workpeople, 
makes us disposed to hold that it is for the defence, whether in a prosecution 
or an action, to establish the proposition of fact involved in the words of 
limitation of the section.” 


DENNING, L.J., said much the same thing in McCarthy v. Coldair, Ltd. (3). It is 
true, however, that Lorp TucKEr in Marshall v. Gotham Co., Ltd. (4) preferred to 
put the matter on the question of the construction of the regulations, and said: 


** T do not consider that the fact that ‘ the difficulty or ease of doing what 
is necessary to maintain safety is so much more within the knowledge of the 
management than of their workpeople’.. . is, in itself, a sufficient 
justification for shifting an onus which normally lies on a plaintiff.” 


Be it so, but on the construction of the regulations the noble and learned Lord 
then held that the onus was on the defendants. 
I feel no difficulty at all in holding that in a case such as this the onus must 
(1) [1951] 1 Lloyd’s Rep. 414. 
(2) [1944] 1 All E.R. 525; [1944] K.B. 560. 


(3) [1951] 2 T.L.R. 1226. 
(4) [1954] 1 All E.R, 937; [1954] A.C. 360, 











Justice of the Peace and Local Government Review Reports. January 12, 1957. 


12 JUSTICE OF THE PEACE AND Vol. 


be on the appellants because they are entitled to use a ladder only if it is not 
reasonably practicable to use a gangway. I cannot see that anyone can prove 
whether it was reasonably practicable for a gangway to be used or not except 
the appellants. In this case I think the magistrate was quite justified in his 
findings, which were these: 


“ That after the said gangway broke and before 11 a.m. on Feb. 16 [that 
was when the inspector arrived] there was prima facie a failure of the owner, 
master or officer in charge to comply with reg. 9 (a) of the said regulations 
[because the ship had not provided a gangway] that before the men finished 
work on Feb. 16 there was prima facie a failure on the part of the appellants 
to comply with reg. 50 [that is because, on the failure of the shipowners, the 
duty fell on the appellants] that it was not for the respondent to prove that 
&@ gangway or accommodation ladder was available to the appellants and that 
the onus was on the appellants to prove that it was not reasonably prac- 
ticable for them to comply with reg. 9 (a). That, having taken no steps 
whatever to provide a gangway or ship’s accommodation ladder, and having 
failed to call any evidence that it was not possible to obtain a gangway or 
accommodation ladder on Feb. 16, the appellants had failed to answer a 
prima facie case of failure to comply with reg. 50 and had failed to discharge 
the said onus of proof.” 


I agree with those conclusions of the learned magistrate because it seems to 
me that the appellants could justify the use of the ladder only if they showed 
that it was not reasonably practicable for the ship’s accommodation ladder to be 
provided. I do not think that they were justified on the proper construction 
of the regulations in using the ladder. I think that the learned magistrate came 
to a right decision, and this appeal fails. 


HALLETT, J.: I agree with the result proposed by my Lord, and I only 
desire to add a few words. It seems to me that the dictum of Scort, L.J., at 
the conclusion of his judgment in Callaghan v. Fred Kidd & Son (Engineers), Ltd. 
(1) is capable of having very widespread results if it be applied generally, and I 
observe that in O’Brien v. Granford (Owners) (2) Donovan, J., based himself on 
that dictum, and so, it appears, did Asquitn, L.J., in the Court of Appeal. 
Again, in McCarthy v. Coldair, Ltd. (3) DENNING, L.J., was basing himself on the 
dictum of Scort, L.J. That being so, for my part, I would prefer rather to decide 
this case in the light of the suggestion made by Lorp Tucker in Marshall v. 
Gotham Co., Ltd. (4), which was in 1954, the other two cases having been in July 
and December, 1951. Applying what Lorp TucKER said, and considering merely 
the construction of the regulations, I entirely agree that the three words “ in other 
cases ’’ which introduce reg. 9 (b) of the Docks Regulations, 1934, make it plain 
that there is an exception within which the person on whom the duty of providing 
a safe means of access must come if he is to escape liability. For these reasons, 
I agree with the conclusion proposed. 


DONOVAN, J.: I agree, and in deference to the argument of counsel for 


(1) [1944] 1 All E.R. 525; [1944] K.B. 560. 
(2) [1951] 1 Lloyd’s Rep. 414. 
(3) [1951] 2 T.L.R. 1226. 
(4) [1954] 1 All E.R, 937; [1954] A.C, 360, 
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the appellants, I would like to add a few words. If, as I apparently held in 1951, 
it is for the shipowners to prove that it was not reasonably practicable to provide 
@ gangway or ship’s accommodation ladder, then here there was prima facie 4 
failure on their part to comply with reg. 9, that is, with the whole regulation. 
A default by the shipowners having prima facie been established in this case, 
the duty of complying with reg. 9 devolved also on the employers of the persons 
employed, the appellants in the present case. They must therefore show that 
in the circumstances of the case the provision of a gangway or ship's ladder by 
them was not reasonably practicable. That they failed to do and the magistrate, 
in my opinion, was justified in convicting them. 

Appeal dismissed. 


Solicitors: Chalton Hubbard & Co.; Solicitor, Ministry of Labour and National 
Service. 


QUEEN’S BENCH DIVISION 
(Lorp Gopparp, C.J., HILBERY AND ASHWORTH, JJ.) 
October 5, 18, 1956 
BARNSLEY CORPORATION v. LANCASHIRE COUNTY COUNCIL 


Young Persons—Approved school order—Residence of offender at time of order— 
Offender resident for number of years in institutions—Authority where offender's 
parents lived named in order—Proper conclusion that offender’s residence was 
unknown—Limitation on right of appeal by authority named—Children & 
Young Persons Act, 1933 (23 Geo. 5, c. 12), 8. 70 (2). 

By s. 70 (2) of the Children and Young Persons Act, 1933: ‘‘ Every approved 
school order, other than an order made on the application of a poor law authority 
in their capacity as such or made by reason of the commission of an offence under 
s. 10 of this Act . . . shall name the local authority within whose district the child 
or young person was resident, or if that is not known, the local authority .. . 
within whose district the offence was committed ...: Provided that—(a) in 
determining for the purposes of this subsection the place of residence of a child or 
young person, any period during which he resided in any place as an inmate of a 
school or other institution . . . shall be disregarded.” 

In 1944 a juvenile court made an order committing a boy, then aged two years, 
who was living with his parents at C. in the county of L. to the care of the education 
committee of the L. County Council until he should reach the age of 18. Until 
Dec. 20, 1955, the boy resided in a number of institutions for which the L. County 
Council was the authority. On Dec. 20, 1955, a juvenile court committed him to 
an approved school for an offence committed in a children’s home within the county 
of L. In 1947 the boy’s parents had left C. and come to reside in the borough of B., 
but the boy never resided there. The juvenile court, acting under s. 70 (2), named 
the corporation of B. as the local authority within whose district the boy was resident. 
On appeal by the corporation of B. under's. 90 (2) of the Act against the order, 

HeEtp: that, as the boy’s parents no longer lived at C. (the place where he had 
lived with them) and as the boy’s residence in institutions was for the purpose 
of s. 70 (2) to be disregarded, the justices should have come to the conclusion that 
his residence was unknown and should have named in the order the local authority 
within whose district the offence was committed, but, as s. 90 (2) did not entitle 
the corporation of B. to appeal on the ground that the boy’s residence was unknown, 
but only on the ground, had it existed, that the boy’s residence was in the district of 
another authority, the existing order must stand, 
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Case StatTep by justices for the county of Lancaster. 

On Dec. 20, 1955, the Leigh (County) Magistrates’ Court made an order, in 
pursuance of the Children and Young Persons Act, 1933, s. 70 (2), committing 
a boy to an approved school and naming the appellant, the Barnsley Corporation, 
as the local authority within whose district the boy was resident. In compliance 
with s. 90 (2) of the Act a copy of the order was served on the appellant on Dec. 22, 
1955. The appellant appealed to the Leigh (County) Magistrates’ Court under 
s. 90 of the Act on the ground that the boy was resident in the district of the 
respondent, the Lancashire County Council. The magistrates heard the appeal 
on March 14, 1956. 

The following facts, among others, were agreed for the purposes of the appeal. 
The boy was born on Sept. 25, 1941. On Mar. 23, 1944, while he was living with 
his parents at Coppull near Chorley, he was brought before the juvenile court at 
Chorley as being in need of care or protection due to his parents’ neglect. The 
court made a Fit Person Order committing him, until he reached the age of 
eighteen years, to the care of the Education Committee of the respondent. The 
responsibility for his care was taken over from the committee by the respondent’s 
children’s department on its inception in 1948. Until Dec. 20, 1955, when the 
approved school order was made, the boy resided in a number of institutions of 
which the respondent was the authority. At the time of the making of the 
approved school order he was in the Homelea Remand Home to which he had 
been taken while still in the care of the respondent. His committal to the 
approved school was in respect of an offence of stealing committed at a children’s 
home within the district of the respondent. The boy’s parents came to Barnsley 
in February, 1947, and were still living there, but the boy himself had never 
been to Barnsley. 

It was contended for the appellant that when the approved school order was 
made the boy was in the care of the respondent’s children’s department, and that, 
as by the proviso to s. 70 (2) of the Act of 1933 the period during which he resided 
in any place as an inmate of a school or other institution or while boarded out 
under the Act should be disregarded, the boy’s residence must be either what 
it was when he first came into the care of the respondent or his constructive 
residence with his parents. It was further contended that a person’s residence 
is the place where he lives, where he has his bed and where he dwells and not the 
place where he may be said constructively to reside, that as the boy had never 
been to Barnsley he could only have a constructive residence there, that this 
could not be his residence, and that his only other residence was until 1944 in the 
respondent's district. 

The respondent agreed that by reason of the proviso to s. 70 (2) the boy’s 
actual residence at the time the approved school order was made could not be 
considered, but contended that in the circumstances the only residence which 
could possibly be considered was the boy’s constructive residence with his 
parents, that being the place where he would have been residing but for the Fit 
Person Order, and that the word “‘ residence ” can in principle be construed as the 
place where a person’s family actually resides. 

The magistrates were of opinion that the boy was resident at the material 
time within the appellant’s district and that the appellant was correctly named in 
the approved school order, and, accordingly, they dismiseed the appeal. The 
appellant appealed to the Divisional Court. 

Section 90 (2) of the Act provides: ‘‘ A court by which an approved school 
order is made shall cause a copy thereof to be served forthwith on the local 
authority named in the order, and if that authority desire to contend that the 
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person to whom the order relates was resident in the district of some other local 
authority or was resident outside England they may ... appeal. . . and if, 
upon the hearing of the appeal, the court is satisfied that the person to whom the 
order relates was resident in the district of that other local authority, or was 
resident outside England, the court may by order vary the approved school order 
by substituting therein the name of that other authority or, as the case may be, 
a statement that the said person was resident outside England.” 


McLusky for Barnsley Corporation. 
R. L. Ward for Lancashire County Council. 
Cur. adv. vult. 


Oct. 18. The following judgments were read. 


LORD GODDARD, C.J.: The first judgment which I am about to read 
is that of HinBEry, J. 


HILBERY, J., stated the nature of the appeal, summarised the facts and 
continued: It is common ground that the magistrates making the approved 
school order had to apply the provisions of s. 70 (2) of the Children and Young 
Persons Act, 1933, including the proviso to that sub-section, in deciding what 
was the place of residence of the boy at the time of the making of their order. 

It is also the contention on both sides that the material time for the purpose 
of ascertaining the residence of the boy was the time when the approved school 
order was made. Reliance was placed on South Shields Corpn. v. Liverpool 
Corpn. (1). 

The material parts of s. 70 (2) and the proviso are in the following terms :— 

*“* Every approved school order, other than an order made on the applica- 
tion of a poor law authority in their capacity as such or made by reason of 
the commission of an offence under s. 10 of this Act . . . shall name the 
local authority within whose district the child or young person was resident, 
or if that is not known, the local authority or one of the local authorities 
within whose district the offence was committed or the circumstances 
arose (as the case may be) rendering him liable to be sent to an approved 
school: Provided that—(a) in determining for the purposes of this sub- 
section the place of residence of a child or young person, any period 
during which he resided in any place as an inmate of a school or other 
institution . . . shall be disregarded.” 


The magistrates decided in favour of a contention of the respondents that the 
place of residence of the boy at the time of the making of the order was where his 
parents resided in Barnsley. They accordingly named the appellant as the 
authority within whose district the boy resided, as required by s. 70 (2). 

In my view, the provisions of s. 70 (2) did not empower the justices so to 
decide, and did not leave it open to them so to decide. The Act does not say 
that the child shall be deemed to reside with his parents wherever the parents 
may be, which is what the justices have decided. The Act requires the justices 
to ascertain what is the child’s place of residence, and, as decided by this court 
in South Shields Corpn. v. Liverpool Corpn. (1), that must be the child’s residence 
at the time of the making of the order. 

If the child is not at the time and has not for any period been in an institution, 
the proviso does not apply and no difficulty arises. The only question then is 
where, on the facts, it ought to be decided that the child resides, that is to say, 


(1) 107 J.P. 77; [1943] 1 All E.R. 338; [1943] 1 K.B. 264. 
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actually lives. If the child is or has been in an institution, which is this case, 
then the proviso requires the justices to disregard the periods of time in the 
institution or institutions. Since a place of residence for the purposes of the 
section must according to the authorities be a place where he actually lives, a 
place such as his parents’ address at Barnsley where he never has actually lived 
cannot qualify as his place of residence. If, at the time of the making of the 
order, the home where he actually lived before the times when he had been in 
institutions no longer exists, it is not a place where the child could possibly reside 
at the time when the order is made, and therefore cannot be a place of residence. 

The result, in my view, is that when, as here, after disregarding the times 
during which the child has been in an institution the only residence in which the 
child has actually lived is found to be non-existent, the magistrates cannot say 
for the purposes of the section that the child is living there. It cannot matter 
whether that former home has ceased to exist because the parents have both 
died or have merely moved away to somewhere else. When the periods in 
institutions have been disregarded, what is discovered is that the residence 
where once the child actually lived is no longer a place of residence where he 
could actually live at the time when the order is made. It would reduce the 
working of the proviso in such circumstances to an absurdity to say that the 
magistrates must then hold that the child was presently resident in a non-existent 
place of residence in which he could not possibly then reside. 

These are the circumstances in this case so far as the child’s one-time home at 
Coppull is concerned. It follows, I think, that if Coppull was not the child’s 
place of residence for the purposes of the section, then the place of residence of the 
child at the time of the making of the order was not known. 

The appellant’s contention that if the periods in institutions are disregarded 
the child’s place of residence is Coppull, and that that should be entered in the 
order in question as his place of residence at the time of making the order fails. 
In my opinion the magistrates should have arrived at the conclusion that the 
residence of the child for the purpose of the section was unknown, and should have 
named the local authority, within whose district the offence was committed, in 
the order. 

The construction which I have thus put on the section and proviso meets the 
case whether the child has only recently been put in an institution or whether he 
has been for a long time in institutions since last he had a place of residence. If 
the home where he resided before being put in an institution still exists, then, 
whether the child has been for a long, or for a short, time in an institution, that 
home is the place of residence. of the child because, disregarding the periods 
during which he has been in the institutions, he is found actually living in a place 
of residence, a home, which still exists as such, and can therefore notionally and 
sensibly be said to be his present home at the time of the making of the approved 
school order. I say notionally and sensibly because if the intervening periods 
of time between his leaving home and the date when the approved school order 
is made are disregarded, what was his past home is, if it still exists, to be regarded 
as his present home. — 

The result in this appeal is certainly not satisfactory, because while we all feel 
the justices were mistaken in holding that the child’s place of residence was 
Barnsley, the appellant could only appeal against being named in the order 
on the ground that the child’s place of residence was within the district of 
another authority. In this case the appellant contended that the other authority 
was the respondent council. We are deciding that that contention was wrong. 
It was not open to the appellant to appeal on the ground which we have held was 
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right; namely, that the case was one where the residence of the child was not 
known and the authority named in the order should have been the authority 
within whose district the offence was committed. The Act does not enable the 
appellant to advance that contention as a ground of appeal, and it was so 
decided in Isle of Wight County Council v. Warwickshire County Council (1) 
The result, therefore, is that the appellant remains the authority named in the 
order though it should not be so named. 


LORD GODDARD, C.J.: I agree with the judgment just delivered. More 
than three years ago, in February, 1953, the same question as arises in 
this case arose in Isle of Wight County Council v. Warwickshire County Council (2) 
to which Hiipery, J., has referred. In that case, which was not taken to 
appeal, the court pointed out that where a local authority, which had been 
named as the authority within whose district a person to whom an approved 
school order relates, appealed, and showed that that person did not reside 
within its district, and that the offence was not committed within its 
district, but could not show that the person named in the order resided in the 
district of another authority, the court had no power to substitute for the appel- 
lant authority the authority, in whose district the offence was committed. We 
said that the decision which we were obliged to give was not conspicuously just; 
which was indeed an understatement, as the present case shows. 

This boy never had anything to do with Barnsley. In fact he had always 
lived in Lancashire both before he was sent to an approved school and while he 
was there; but, for the reasons given in the judgment just delivered, it is impos- 
sible to hold that at the time of the making of the order, ignoring, as the Children 
and Young Persons Act, 1933, requires, the years spent in the school, he had a 
residence in that county. It should be remembered that when justices make an 
approved school order no opportunity is given to the local authority whose name 
is inserted in the order to appear and object. All that authority can do is to 
appeal and, although it is proved beyond a peradventure that the boy is not, 
and maybe never has been, resident in the appellant’s district, and committed 
the offence in some entirely different district, the order, although made ex parte, 
must stand. This injustice results from the fact that s. 90, which gives an appeal, 
is so limited that it has omitted to deal with the situation where the place of 
residence is unknown. ‘This would seem to be an obvious lacuna, the result, no 
doubt, of a slip on the part of the draftsman. We again call the attention of the 
appropriate department to this matter, in the hope that an opportunity may be 
found to remedy by legislation this unsatisfactory state of affairs. ASHWORTH, 
J., agrees with the judgment which I have just read. The appeal therefore fails. 

Appeal dismissed. 

Solicitors: Zorr & Co., for Town Clerk, Barnsley; Norton, Rose & Co., for 

Clerk of the Lancashire County Council. 


(1) 117 J.P. 160; [1953] 1 All E.R. 525; [1953] 1 Q.B. 553. 
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PROBATE, DIVORCE AND ADMIRALTY DIVISION 
(Lorp Merriman, P., AND COLLINGWOOD, J.) 
October 8, 9, 19, 1956 
WOOD v. WOOD 


Husband and Wife—Maintenance—Discharge of order—Decree of divorce granted 
to husband by foreign court of competent jurisdiction— Wife ignorant of pro- 
ceedings until after decree—No evidence of law of foreign country as to wife’s 
rights—Summary Jurisdiction (Married Women) Act, 1895 (58 & 59 Vict., 
c. 39), 2. 7. 

The parties were married in 1945, the husband being of English nationality and 
domicil. On Feb. 7, 1950, the wife obtained under the Summary Jurisdiction 
(Separation and Maintenance) Acts, 1895 to 1949, a maintenance order on the 
ground of the husband’s desertion. In March, 1954, the husband went to live 
permanently in Las Vegas and acquired a domicil of choice in the state of Nevada. 
In September, 1954, the court in Las Vegas granted him a decree of divorce on the 
ground that he and the wife had not lived together for three years. She had no 
notice of the proceedings in that court as service was effected by advertisement in a 
Las Vegas newspaper. The husband then applied to the magistrate’s court under 
s. 7 of the Act of 1895, for the discharge of the maintenance order of Feb. 7, 1950. 
There was no evidence before the magistrate as to the law of Nevada regarding 
the rights of a wife to maintenance or alimony, and he, holding that the power to 
discharge a maintenance order was discretionary, in the exercise of that discretion 
dismissed the husband’s application. 

HELD: where a wife is divorced by a foreign court of competent jurisdiction a 
inagistrate’s order for her maintenance must be discharged if she has been found 
not to be entitled to maintenance in that foreign court; if it is evident that her 
rights in the foreign court differ from those in this country, the proper course is 
to discharge the order and leave her to have recourse to whatever rights she may 
have in the foreign country; this last result should follow also where there is no 
evidence as to the wife’s rights in the foreign court; the fact that the wife knew 
nothing of the proceedings did not render those principles inapplicable; and, 
therefore, the magistrate’s order would be discharged. 

APPEAL by the husband against an order of a metropolitan magistrate at North 

London Magistrate’s Court, whereby he dismissed the husband’s application to 

discharge a maintenance order made in the wife’s favour on Feb. 7, 1950. 


Hawser for the husband. 
D. Henderson for the wife. 


Cur. adv, vult, 


Oct. 19. COLLINGWOOD, J., read the following judgment of the court. 
This is a husband’s appeal from-an order made by the metropolitan magistrate 
sitting at the North London Magistrate’s Court on June 21, 1956, whereby he 
dismissed the husband’s application to discharge an order made on Feb. 7, 1950, 
on the ground of his desertion, for payment to the wife of £3 per week for her 
maintenance, and 15s. per week for each of the two children. At the same time 
the magistrate granted the wife’s application to vary the amount of the order 
and increased it to £5 per week for the maintenance of the wife and 30s. weekly 
towards that of each of the children. The grounds of the appeal are: (i) that 
the magistrate had no jurisdiction to continue the order or to vary it; (ii) that 
he was wrong in law in holding that he had a discretion to refuse the husband's 
application to discharge the order, and to continue and vary it as he did; and 
(iii) that, if the magistrate had a discretion, his order was not a judicial exercise 
of such discretion. 

The parties were married on June 9, 1945, the husband being of English 
nationality and domicil. There are two children of the marriage now aged ten 
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and eight years respectively. On Feb. 7, 1950, the wife obtained a maintenance 
order on the ground of the husband’s desertion, an order which he unsuccessfully 
attempted to have discharged in December, 1952, on the ground that he had 
made a bona fide offer to resume cohabitation which was rejected. He also 
alleged that the wife had committed adultery, but this charge also was dismissed. 
The husband is the owner of a troupe of performing chimpanzees, and in January, 
1953, he took the animals to America, exhibiting them in New York and then 
in Las Vegas, Nevada. Shortly after arriving in America he invited the wife 
to join him there, but she refused to go as he was accompanied by another 
woman who was pregnant by him at the time. He states that he decided to 
make his home in Las Vegas—attracted by the climate which suited his troupe 
of chimpanzees, and the rate of income tax which compared favourably with 
that of his native land. He found, however, that he was unable to do so because 
his presence there was on a working permit only, and that in order to obtain 
permission to remain it was necessary to leave the United States of America 
and return provided with immigration papers. Accordingly he left the United 
States in September, 1953, and returned to England via France, in which latter 
country he obtained the necessary permits. 

In March, 1954, he returned to Las Vegas, where he acquired a house and 
some ten acres of ground. He has paid American income tax for three years, 
and states that he intends to live there permanently and to become an American 
citizen after the expiration of the necessary five years’ residence. On Sept. 29, 
1954, the court in Las Vegas granted him a decree of divorce, on the ground 
that he and his wife had not lived together for three years. The qualification 
for obtaining such a decree was residence there for six weeks. The wife knew 
nothing of this suit for dissolution until after the decree, as service of the pro- 
ceedings was by advertisement in a Las Vegas newspaper. In the present year 
the husband came to England to exhibit his chimpanzees at the Palladium in 
London, and on May 18, 1956, he appeared at the North London Magistrates’ 
Court on a warrant for arrears of maintenance under the order of Feb. 7, 1950, 
amounting to £260 10s. He then applied for a summons to have the order 
discharged on the ground that he was now divorced, and this was granted, he 
being remanded on his own recognisances and agreeing to pay off the arrears 
(which were not disputed) at £40 per week—an undertaking which he has kept. 

On May 31, 1956, this summons came on for hearing before the magistrate, 
together with a summons taken out on May 23 by the wife for an increase in the 
amount of the order on the ground that the husband’s circumstances had 
improved. The learned magistrate, in giving his decision, said: 


“*T am satisfied that sufficiently long before the divorce the husband had 
settled in Nevada, and that at the time of the divorce he was sufficiently 
domiciled for a valid and binding decree to be pronounced by the court. 
In law the wife’s domicil follows the husband’s.” 


He went on to comment on the substituted service of the petition, pointing out 
that the proceedings were never likely to come to her knowledge, and saying 
that he was satisfied that she knew nothing of them until after the decree. 
In view of the husband’s acquisition of a domicil of choice in Nevada he felt 
bound to recognise that the decree was effective and the parties were divorced. 
He went on, however, to say that in his opinion the effect of the decision in 
Bragg v. Bragg (1) was that there was a discretion in the court of summary 
jurisdiction to refuse to discharge an order for maintenance which had previously 


(1) [1925] P. 20, 
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been made. He also referred to Pastre v. Pastre (1), Mezger v. Mezger (2), and 
Kirk v. Kirk (3). After considering these authorities the magistrate decided that 
it was contrary to the principles of natural justice that the wife should be deprived 
of her right to maintenance, she being a completely innocent party, and her 
refusal to accompany her husband to America “as junior partner to a troupe 
formed by his family of chimpanzees and his pregnant mistress ’’ entirely 
justified. He thought that to grant the husband’s application to discharge the 
order would be to allow him to benefit by his own wrong. He added that there 
was no evidence before him as to the laws of Nevada regarding the rights of an 
innocent wife to maintenance or alimony in divorce or other proceedings between 
the parties. He therefore refused to discharge the order, and in view of the 
husband’s greatly improved circumstances he varied the order by increasing 
the amount as previously stated. 

The courts of a foreign country have jurisdiction to dissolve the marriage of 
any parties domiciled in such foreign countries at the commencement of the 
proceedings for divorce, and in considering the validity of a foreign divorce 
it is immaterial that the marriage sought to be dissolved abroad was solemnised 
in England or that the divorce was granted for a cause which, in the view of 
the English law, would not entitle a petitioner to a decree in this country. 
Any doubts as to this were finally disposed of by the decision of the Court of 
Appeal in Bater v. Bater (4). In the present case the magistrate has found 
that the husband, who at the time of the making of the original order for main- 
tenance was domiciled in this country, had at the time of the granting of the 
divorcee acquired a new domicil of choice in Nevada. There was clearly evidence 
on which he could so find, and counsel for the wife conceded that he was not in 
a position to challenge it, or as a result to question the jurisdiction of the Nevada 
court to grant a decree of divorce, the validity of which must be recognised by 
the courts of this country. 

Moreover, the fact that the method of substituted service by a court of com- 
petent jurisdiction was in fact ineffective is also irrelevant. Thus, in Boettcher 
v. Boettcher (5) service on the respondent, who was resident in England, was held 
to have been effective where, as in the present case, it was made by advertisement 
in a local newspaper in an American state—Indiana—though such notice never 
in fact came to the notice of the respondent. And in ‘gra v. Igra (6) the res- 
pondent, then a refugee in England from the Nazi rég.me, had no notice of his 
wife’s proceedings in Germany, but PEARCE, J., held that this fact did not demon- 
strate that the German decree offended against natural justice. He said: 


* As there is a discretion in our own court to dispense with service, we 
should be slow to brand a foreign decree as contrary to natural justice 
(particularly when it was made in time of war) merely because notice did 
not in fact reach the applicant. In this case I have no evidence that the 
usual practice of appointing a curator absentis was not adopted, or that 
advertisement, albeit ineffectual, was not used by way of substituted 
service.” 

In Bragg v. Bragg (7) the wife, who had obtained a maintenance order on the 
ground of desertion, subsequently obtained from the Divorce Court a decree on 


(1) [1930] P. 80. 
(2) 100 J.P. 475; [1936] 3 All E.R. 130; [1937] P. 19. 
(3) 111 J.P. 435; [1947] 2 All E.R. IIs. 
(4) [1906] P. 209. 
(5) [1949] W.N. 83. 
(6) [1951] P. 404. 
(7) [1925] P. 20. 


>: 





an «z 





ol. 


ind 
nat 
red 
her 
ipe 
ely 
the 
ere 

an 
en 
the 
ing 


the 
ree 
sed 

of 
ry. 

of 
nd 
in- 
he 
ee 

in 
da 
by 


m- 
her 
‘ld 
nt 


rer 


ws 


n- 


he 
on 








Justice of the Peace and Local Government Review Reports. January 19, 1957. 


121 LOCAL GOVERNMENT REVIEW REPORTS 21 


the ground of her husband’s adultery and bigamy. No order for maintenance 
was made or applied for in the Divorce Court. The husband then took out a 
summons under the Summary Jurisdiction (Married Women) Act, 1895, asking 
for a discharge of the order on the ground that it had ceased to be operative, or, 
if not, ought to be discharged as soon as the parties had ceased to be husband and 
wife. The magistrate dismissed the summons on the ground that he had a 
discretion under s. 7 of the Act, and ought not to exercise it against a woman who 
had subsequently obtained a divorce, in the absence of some good cause—which 
did not exist in that case. The Divisional Court upheld this decision. In the 
course of his judgment Str HENRY DvuKE, P., said that he thought the view was 
right that the husband must go to a court of summary jurisdiction to get rid 
of the order, although there had been a decree absolute for divorce, and it seemed 
to him to follow that, in default of the obligatory grounds for discharge of an 
order (that is to say, adultery or resumption of cohabitation), before the husband 
could succeed he must satisfy the magistrate that justice required that the order 
should be altered, varied or discharged. He had failed so to satisfy the magis- 
trate. The magistrate had thought it a very convenient thing that the order 
should subsist, and that a court which was close at hand to the parties should be 
able to give the wife assistance if she needed it, or give the husband relief if he 
were entitled to it. Sm HENry DUKE entirely agreed with these reasons. 

That case was distinguished in Mezger v. Mezger (1). There a court of sum- 
mary jurisdiction refused to discharge or vary a maintenance order made 
during the subsistence of a marriage since dissolved by the decree of a 
competent foreign court. The reasons for such a refusal were (a) that the 
marriage had been dissolved on grounds not recognised by English law, and 
(b) beeause the wife’s financial position required the continuance of the main- 
tenance. It was held that neither of those grounds showed a judicial exercise 
of the discretion, because there was no longer a subsisting marriage, and the 
summary jurisdiction court had no concern for the reasons for its dissolution, 
and in addition to the continuance of the maintenance being inconsistent with 
the foreign decree, it was without the province of the summary jurisdiction 
court to decide whether the former wife should be maintained by her former 
husband or by becoming chargeable to public assistance. In his judgment 
Str Boyp MERRm™aAN, P., said: 

“But while following not merely loyally but cordially the decision in 

Bragg v. Bragg (2), it is necessary to see how far it goes and how far it 

applies to the circumstances in this case.” 


The President then referred to the facts and judgment in Bragg v. Bragg (2), 
and said that, however convenient and proper it might be in cases where the facts 
were the same as in Bragg v. Bragg (2) that a maintenance order should be 
continued after a decree of divorce, in the case where the marriage had been 
dissolved by a court of competent jurisdiction in a foreign country after a contest 
in which the parties had mutually recriminated, and where the husband's 
allegations had been found to be proved and the wife’s counter-allegations, 
including that of alleged failure by the husband to maintain her, had been held 
to be disproved, and in a case, moreover, where the court in this country could 
not have entertained a claim for compassionate allowance or for maintenance in 
any shape or form, because the parties could not possibly come before the court, 
and, therefore, the question of relative convenience, as between one court and 
another, did not arise, he found it impossible to say that there was a judicial 


(1) 100 J.P. 475; [1936] 3 All E.R. 130; [1937] P. 19. 
(2) [1925] P. 20. 
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exercise of discretion in continuing the award of maintenance as between former ; 
spouses who had for ever ceased to be husband and wife. LAaNneTon, J., in the 
course of his judgment said: 


“* The case of Bragg v. Bragg (1) provides an instance of the kind. In that 
case the order for maintenance existed when the wife obtained the decree. 
It is not surprising that the divisional court should have found it most right 
and convenient that the order for maintenance should be continued. There 
is nothing, I think, there which could shock anybody’s conscience and it 
certainly was very convenient from the point of view of expense and avoid- 
ance of litigation.” 


Bragg v. Bragg (1) had also been distinguished in Pastre v. Pastre (2), where a 
wife had obtained a decree of judicial separation, followed by an order for 
permanent alimony. Subsequently the husband obtained a decree of divorce 
in the country of his domicil (which was France) on the ground, valid under 
French law, that the parties had been judicially separated for three years. The 
husband then applied to the English court for a declaration that the order for | 
alimony had abated, or, alternatively, for its discharge. Ht, J., held that the 
alimony order remained operative until set aside, but the status of the woman 
as wife and her consequential right to alimony having ceased, he was bound to i 
discharge the order therefor. He added that, considering, as he was, the effect 
of the foreign judgment on a decree of judicial separation in the Divorce Court, 
he was in no way bound by the decision of Bragg v. Bragg (1) in relation to a court 
of summary jurisdiction. 

A decision similar to that in Mezger v. Mezger (3) is found in Kirk v. Kirk (4) 
where there had been a Scottish divorce, the husband being a domiciled Scots- 
man, and a maintenance order had been made in England at a time during 
the marriage when an English court of summary jurisdiction had jurisdiction 
over the case. After an inquiry about what pecuniary rights the wife had 
as ancillary to the decree of divorce in Scotland, the Divisional Court held, 
reversing the finding of the justices, who had kept the order alive, that the 
proper exercise of their jurisdiction was to leave the wife to such remedy by 
way of maintenance as she had in the Scots courts. In the course of the judg- 
ment it was said that this court was not prepared to lay down that in no cir- 
cumstances whatever could a maintenance order be kept in being after a decree 
of divorce by a foreign court. Nevertheless, it is clear that this court thought 
that the existence of a foreign divorce was a matter of cardinal importance. 

Again, in Wood v. Wood (5) the Divisional Court reversed a decision of magis- 
trates who had refused to vary an order after the husband had obtained a decree 
on the ground of his wife’s desertion, they having in effect come to their decision 
solely on the ground that the wife needed maintenance. In his judgment 
Lorp MERRIMAN, P., said that there was no doubt on the unquestioned authority 
of Bragg v. Bragg (1) that justices had jurisdiction in the proper exercise of their 
discretion to keep alive an order for maintenance in favour of a wife, and for 
that matter an order for custody, notwithstanding a subsequent decree of 
divorce. However, he added that Bragg v. Bragg (1) was a case of a successful 
wife, and that no question had therefore arisen of her having disentitled herself 


(1) [1925] P. 20. 
(2) [1930] P. 80. 
(3) 100 J.P. 475; [1936] 3 All E.R. 130; [1937] P. 19, 
(4) 111 J.P. 435; [1947] 2 All E.R. 118. 
(5) [1949] W.N. 59, 
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when the wife was the guilty party in the divorce, if through her own fault she 
was no longer able to represent herself as a wife entitled to maintenance except 
in very special circumstances. The President also thought that the case was 
covered by Mezger v. Mezger (1), for he said that once the question of the validity 
of the foreign decree of divorce in that case had been determined, the position 
had become exactly as if the decree had been an English one. 

We appreciate, of course, that in contrast with the case just referred to, 
the wife in the present case had not, so far as is known, been guilty of any 
matrimonial misconduct which disentitled her to claim maintenance; indeed, 
her rights in that respect in the State of Nevada are left wholly obscure. Nor, 
as in Mezger v. Mezger (1), was the wife before the court, still less had she 
recriminated in the suit, for, as has already been stated, she knew nothing about 
the proceedings at all. None the less, the fact remains that her status as a wife 
has been put an end to by a court of competent jurisdiction on a ground recog- 
nised in that jurisdiction, and there is no reported case in which an order has 
been maintained in favour of a wife against whom a decree has subsequently been 
granted, whether by an English or a foreign court. 

It would appear, therefore, that the reasoning in Bragg v. Bragg (2), based on 
a convenient use of the concurrent jurisdiction in this country, leads to the 
following conclusions; viz., first, that in the case of an English divorce super- 
vening on a magistrate’s order, the order should be discharged if the wife is the 
divorcee, except possibly: (i) in the case of a decree to both parties, or (ii) where 
the Divorce Court has indicated the propriety of a compassionate allowance for 
the wife, and secondly, that in the case of a wife being divorced by a foreign 
court of competent jurisdiction the order must be discharged if the wife has been 
found not to be entitled to maintenance in that foreign court (see Mezger v. 
Mezger (1)); further, that if it is evident that her rights in the foreign country 
differ from those in this country, the proper course is to discharge the order 
and leave the wife to have recourse to whatever rights she may have in the 
foreign country (Kirk v. Kirk (3)). In our opinion, therefore, the same result 
as in the last case should follow also where, as in the present case, no evidence 
has been given that she is entitled to any rights at all in the foreign country. 

We fully appreciate and share the views of the learned magistrate about the 
apparent hardship to the wife if the order in her favour is discharged. It was 
made on the ground of the husband’s desertion, and there appears to be no 
reason to suppose that the desertion had been terminated at the time of the 
foreign decree. Indeed, the only suggestion to that effect is that when the 
husband went to America the wife declined to go with him. But her explanation 
of this refusal has been found to be that she was unwilling to make a third 
with the husband and his pregnant mistress, whom he has since married. The 
present proceedings, however, have resulted in the enforcement of payment 
of a substantial amount of outstanding arrears; and, since the husband’s business 
is likely to bring him to this country for considerable periods from time to time, 
it may well be that if the order were continued it might be enforced against him 
in this country in future. Nevertheless, we do not think that it is permissible 
to allow these considerations to weigh against the propriety of setting aside 

(1) 100 J.P. 475; [1936] 3 All E.R. 130; [1937] P. 19. 


(2) [1925] P. 20. 
(3) 111 J.P. 435; [1947] 2 All E.R. 118, 
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the order in light of the foreign decree. In our opinion it is most important 
to avoid any suggestion that effect is not being given to the foreign decree 
because of the grounds on which it is based, or on the ground that the sub- 
stituted service was ineffectual, or that it is being assumed, without any evidence 
of the foreign law, that the husband’s adultery or his desertion would be fatal 
according to the foreign law to his obtaining a decree on the ground of a three 
years’ separation. For these reasons we allow the appeal, and, accordingly, 
the order of Feb. 7, 1950, will be discharged. 

Appeal allowed. 


Solicitors: Tringhams; J.C. Clifford Watts. 
G.F.L.B. 


COURT OF APPEAL 
(Lorp EverRsHED, M.R., BrrKetr AND Romer, L.JJ.) 
October 23, 24, 26, 29, 1956 


PADDINGTON BOROUGH COUNCIL v. WAR DAMAGE COMMISSION 
ASSOCIATED LONDON PROPERTIES LTD. v. PADDINGTON 
BOROUGH COUNCIL 


Compulsory Purchase— War damaged building—Plans for reconstruction with altera- 
tions approved by War Damage Commission—Reconstructed building of greater 
value than demolished building identically reinstated—Assessment of compensa- 
tion—Town and Country Planning Act, 1947 (10 & 11 Geo. 6, c. 51), s. 53 (1) (a). 

By s. 53 (1) of the Town and Country Planning Act, 1947, it is provided: ** Where 
an interest in land the value of which is to be ascertained in accordance with the 
provisions of s. 51 of this Act is an interest in a hereditament . . . which has 
sustained war damage, and any of that damage has not been made good at the date 
of the notice to treat, then if the appropriate payment under the War Damage Act, 
1943, would, apart from the compulsory purchase or apart from any direction given 
by the Treasury under s. 20 (3) (b) of that Act, be a payment of cost of works— 
(a) the value of the interest for the purposes of the compensation payable in respect 
of the compulsory purchase shall, subject to the provisions of this section, be taken 
to be the value which it would have if tlie whole of the damage had been made good 
before the date of the notice to treat...” 

The claimants, Associated London Properties, Ltd., owned certain property 
which during the years 1940 to 1944 suffered heavy war damage resulting in a total 
loss. On May 4, 1945, the War Damage Commission informed the claimants that a 
cost of works payment would be made, erroneously stating that the war damage 
had not resulted in a total loss. In January, 1953, the commission informed the 
claimants that they had determined to make a cost of works payment notwith- 
standing that there was a total loss. In 1945 the claimants submitted plans to the 
commission for substituting for the destroyed building a smaller building in a 
modern style which, though it would cost less, would result in a greater market 
value, than an identical reinstatement of the demolished building. These plans 
were approved by the commission. In November, 1946, a compulsory purchase 
order was made in favour of the local authority which, on May 9, 1950, served a 
notice to treat on the claimants. 

The question for the determination of the court was whether the claimants were 
entitled to a value payment or a cost of works payment, and whether the value had 
to be ascertained on the assumption that the old building had been reinstated 
without alteration, or on the assumption that the plans had been carried out as 
approved by the commission. 
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HEtp: the appropriate payment within the meaning of s. 53 (1) was a cost of 
works payment on the basis that the work had been done in accordance with the 
plans agreed by the commission. 

CasE STaTEeD by the Lands Tribunal (Str Witi1am FitzGeRat.p, President, 
C. H. Battery, Esq., and Sm Gratran BusHE), under the Lands Tribunal 
Act, 1949, s. 3 (4), on the requisition of Associated London Properties, Ltd. 
(referred to hereinafter as ‘‘the claimants’’) and of Paddington Borough 
Council (referred to hereinafter as ‘‘ the local authority ”’), on a reference and two 
appeals which the parties agreed should be heard together. The reference was 
an application by the claimants for the assessment of compensation, under the 
Acquisition of Land (Assessment of Compensation) Act, 1919, and the Town 
and Country Planning Act, 1947, for the compulsory acquisition of their interest 
in property known as Irvine Court, No. 37, Porchester Terrace, Paddington, by 
the local authority. The appeals were by the local authority from (a) the deter- 
mination of the War Damage Commission on the kind of payment to be made 
under the War Damage Act, 1943, in respect of the property, and (b) the deter- 
mination of the commission in regard to the amount of the payment. 

The following statement of facts and contentions of the parties is taken from 
the Case. The tribunal found the following facts to have been proved. The 
property comprised two blocks of residential flats erected before 1914, and was 
held by the claimants under leases for a term of years expiring on Mar. 25, 2020. 
The reversion expectant on the term of years was vested in the Church Commis- 
sioners for England. The property suffered war damage on three separate occa- 
sions, namely, Oct. 25, 1940, Feb. 18, 1944 and Mar. 14, 1944. The war damage 
was such as to be deemed to involve total loss for the purposes of the Act of 1943. 
The War Damage Commission considered that the property was immediately 
before the occurrence of the war damage structurally not appreciably less sound 
than when it was erected and in design, layout and amenities reasonably similar 
to property of the same type erected since 1914 and would, therefore, fall within 
the class of case in which the commission had been directed by the Treasury 
under the provisions of s. 20 (1) of the Act of 1943 to exercise the powers conferred 
on them by s. 20 (3) (b) in the event of the war damage to property being made 
good. On May 4, 1945, the War Damage Commission sent to the claimants a 
document in a form known as “ Form Val. 4”. After May 4, 1945, interviews 
took place between representatives of the claimants and the commission on the 
assumption that there would be a cost of works payment, and the claimants 
were invited by the commission to prepare and submit proposals for rebuilding 
and to obtain tenders for the work. The claimants procured the appropriate 
plans and specifications for the rebuilding and incurred considerable expense in 
so doing. The commission and the claimants agreed the plans which provided 
for reinstatement with alterations involving the omission of former ornamenta- 
tion and a lesser cubic content. On Nov. 5, 1946, a compulsory purchase order 
in favour of the local authority was made in respect of an area which included the 
site of Irvine Court. The order was duly confirmed by the Minister of Health 
on July 31, 1947. On May 9, 1950, the local authority served notice to treat. 
On Jan. 19, 1951, the War Damage Commission issued, in connection with the 
property, a formal determination of the amount of the converted value payment 
in a form known as “ Form Val. 8”. The actions of the commission were 
explained in a letter dated Apr. 16, 1953, addressed to the claimants’ solicitors. 

The claimants contended before the tribunal: (i) that the War Damage 
Commission, by their document of May 4, 1945, or by their document Val. 8 of 
Jan. 19, 1951, must be deemed to have given their final determination that a 
cost of works payment was appropriate; (ii) that the compensation payable 
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by the local authority fell to be assessed in accordance with the provisions of 
s. 53 of the Town and Country Planning Act, 1947; and (iii) that the words 
““ made good ”’ in s. 53 should be construed as extending to “‘ making good with 
alterations ’’, as provided for in s. 8 (3) of the War Damage Act, 1943, and were 
not limited to identical reinstatement of the original building. 

The local authority contended before the tribunal: (a) that the appropriate 
payment under the Act of 1943 in respect of the war damage to the property was 
a value payment; (b) that the compensation payable to the claimants did not 
fall to be assessed on the basis laid down in s. 53 of the Act of 1947; and (c) in 
the alternative, that, in assessing compensation under s. 53 of the Act of 1947, the 
value of the property must be taken to be the value which it would have if 
the damage had been made good by an identical reinstatement and not with 
alterations or additions. 

The War Damage Commission contended before the tribunal: (i) that by virtue 
of the document Val. 4, the correspondence between the parties, and the facts 
referred to previously concerning the interview of May 4, 1945, and subsequent 
agreement of plans proposed, the commission had finally determined that the 
kind of payment to be made in due course under the Act of 1943 in respect of 
the war damage to the property was a cost of works payment under s. 20 of the 
Act of 1943, in accordance with the Treasury direction, and had become bound 
by such determination; (ii) that the determination was made and had become 
binding before the date of the compulsory purchase order; and (iii) that, although 
at the date of the determination none of the war damage to the property had been 
made good, the commission then had power to make such binding determination. 

The tribunal came to the conclusions that in the use of the document Val. 4, 
which was a stereotyped printed form, a mistake had been made by the War 
Damage Commission in that the document stated that the war damage did not 
involve total loss, whereas it was now clear, and the tribunal could accept the 
fact, that the war damage did involve total loss; and that it was clear from the 
correspondence and the actions of the commission that what the commission 
intended to convey in that document was that, although the hereditament 
suffered total loss, the payment was to be a cost of works payment by virtue of 
the Treasury direction. The tribunal further decided that the document Val. 4 
was a final determination by the commission. From the evidence the tribunal 
had no doubt whatever that the commission intended to treat the property on 
the footing of what was known as a cost of works payment, and the evidence 
further confirmed the tribunal in the opinion that it was never the intention of 
the commission to retreat from this determination. The tribunal, therefore, 
decided that the compensation payable to the claimants by the local authority 
should be assessed on the basis laid down in s. 53 of the Act of 1947. In inter- 
preting the words “‘ had been made good ”’ in s. 53 (1) (a), the tribunal held that 
** making good ”’ involved an identical reinstatement of the demolished building. 

The question for the decision of the Court of Appeal was whether, on the above 
finding of facts, the tribunal’s decisions were correct in law. The tribunal did 
not proceed further with the assessment of the compensation pending the decision 
of the Court of Appeal. 

Harold Williams, Q.C., and Squibb, Q.C., for Paddington Borough Council 
(the local authority). 

Capewell, Q.C., J. R. Willis, Q.C., and Widdicombe for the claimants. 

Denys B. Buckley and Browne-Wilkinson for the War Damage Commission. 

LORD EVERSHED, M.R.: The proceedings which are now before the 
court raise two short and distinct points of construction under s. 53 (1) of the 
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Town and Country Planning Act, 1947. In form both questions seek a review of 
a decision of the Lands Tribunal on a Case Stated for this court dated July 5, 
1956. The parties before us are: (i) Paddington Borough Council [referred to 
hereinafter as “‘the local authority”’]; (ii) Associated London Properties, Ltd. 
{referred to hereinafter as “ the claimants ’’]; and (iii) the War Damage Com- 
mission. Their respective interests in the two questions will appear as I proceed 
with my judgment. 

The first question asks whether, in the events which have happened as they 
relate to certain property in London known as Irvine Court, Porchester Terrace 
(which was the subject of heavy war damage during the years 1940 to 1944), 
s. 53 (1) has any present application. The Lands Tribunal held that it had, and 
on this question the local authority are the appellants and the substantial 
respondents to this appeal are the claimants, who were the owners of the property 
until it was compulsorily acquired by the local authority. The War Damage 
Commission are also respondents to this appeal and some arguments have been 
addressed to the court on their behalf by counsel. 

On the second question, which arises only if we should be against the local 
authority on the first, the claimants are in the role of appellants. The question 
turns on the meaning of four words in s. 53 (1) (a), namely, “had been 
made good ”’, which the Lands Tribunal, expressly following a previous decision 
of their own, interpreted as equivalent to “‘ had been reinstated ”’, that is, so as 
to put the building into the condition that it formerly had before the damage. 
On this matter the local authority are in the position of respondents and the War 
Damage Commission have no concern with it. 

In Associated London Properties, Ltd. v. War Damage Commission, Paddington 
Borough Council & Church Commissioners for Engalnd (1), which came before 
this court on June 16, 1954, on appeal from the Chancery Division of the 
High Court, the question was one of the propriety of the court making certain 
declarations in relation to the same subject-matter before the issues involved 
had been before the Lands Tribunal We were of opinion that in the cireum- 
stances the declarations sought by the then plaintiffs (the claimants) ought not 
to .be made since they would either be bruta fulmina or would embarrass, 
if not usurp, the statutory function of the Lands Tribunal. In the course of 
my judgment in that case I indicated a view on the question now before us 
(which was not then directly raised) adverse to the local authority. I have, I 
hope, attended to the arguments on the present appeal with an open mind: but 
having heard them I confess that my previous impression has been confirmed. 
I think that the Lands Tribunal were right on the first question which is now 
before us and that the appeal on this question fails. 

The relevant words of s. 53 (1) of the Act of 1947 are: 


‘* Where an interest in land the value of which is to be ascertained in 
accordance with the provisions of s. 51 of this Act is an interest in a heredita- 
ment ... which has sustained war damage, and any of that damage has 
not been made good at the date of the notice to treat, then if the appropriate 
payment under the War Damage Act, 1943, would, apart from the com- 
pulsory purchase or apart from any direction given by the Treasury under 
s. 20 (2) (b) of that Act, be a payment of cost of works—(a) the value of the 
interest for the purposes of the compensation payable in respect of the 
compulsory purchase shall, subject to the provisions of this section, be taken 


(1) (June 16, 1954), unrep. 
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to be the value which it would have if the whole of the damage had been 
made good before the date of the notice to treat .. .” 


The date of the notice to treat in this case was May 9, 1950, and it is agreed by 
the parties that that is the relevant date to which we must direct our minds. 
I, therefore, can pose the question by reference to that date as follows: On May 9, 
1950, what would, apart from the compulsory purchase order (which had been 
made in 1946) and its consequences, have been the appropriate payment in 
respect of this hereditament ? On the face of the document called Val. 4 (a 
form issued by the War Damage Commission in 1945), it had been stated in plain 
terms to the claimants that the payment which the War Damage Commission 
would make would be a cost of works payment, and on the face of the document 
the reason assigned for this conclusion was that the damage had not resulted in 
atotalloss. This statement by the War Damage Commission was in all relevant 
respects confirmed by a later document called Val. 8, but as that was not issued 
until after May 9, 1950, I leave it out of account. It is, however, quite clear 
now, and admitted by all the parties, that, in fact, the premises suffered a total 
loss with the necessary result that, according to s. 7 of the War Damage Act, 1943, 
and on the assumption that that section stood alone, the appropriate payment 
would undoubtedly have been a value payment. It should be stated that for 
practical purposes a cost of works payment is greater than a value payment in 
otherwise comparable circumstances. The question, however, what payment 
is appropriate to be made is not, in my judgment, solely dependent on s. 7. The 
War Damage Act, 1943, contains certain provisions, the short effect of which is 
to vary the prima facie effect of s. 7 pursuant to directions which, it was contem- 
plated, would be given by the Treasury with a view to the public interest on 
such matters as housing, the shortage of building material, and matters of that 
kind. There is, indeed, a reference in s. 53 (1) of the Town and Country Plan- 
ning Act, 1947, to the case where the prima facie result would have been a cost of 
works payment, but a value payment becomes the appropriate payment since 
it is against the public interest under the contemplated Treasury direction that 
the damaged premises should be restored. That is the reference in the words 
*‘ apart from any direction given by the Treasury under s. 20 (2) (b) of [the War 
Damage] Act”’. Having regard to the comparative amount of cost of works 
and value payments, that provision is obviously one favourable to the private 
owner. We are concerned, however, with the converse case; that is, where 
there has been a total loss and where, therefore, prima facie, under s. 7 of the 
Act of 1943, a value payment would be,the appropriate payment. 

The case with which we are concerned has arisen by an application, or what was 
intended undoubtedly to be an application, of s. 20 (3) of the War Damage Act, 
1943. Section 20 (1) empowers the Treasury to give directions to be observed 
by the War Damage Commission. Section 20 (3) reads: 


‘“* For the purpose of giving effect to any such directions, the commission 
shall have power . . . (b) where war damage in respect of which a value 
payment would otherwise be appropriate is made good in the public interest, 
to make in respect thereof a payment of cost of works . . .” 


I will now turn to the facts of this case. It is abundantly made clear that this 
was a case in which the War Damage Commission would, apart from the com- 
pulsory purchase, have made a cost of works payment, pursuant to the Treasury 
direction, and under the statutory powers given to them by s. 20 (3) (b) of the 
Act of 1943. The Treasury direction (which is one of the exhibits to the Case 
Stated) was issued in October, 1943. The War Damage Commission informed 
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the claimants of that direction and what effect they proposed to give to it, at the 
same time explaining how it came about that the form Val. 4, although indicating 
the propriety of a cost of works payment, based it on the erroneous premise that 
this was not a case of total loss. It is further clear that the claimants acted on the 
basis of what the War Damage Commission had told them; in particular, they 
proceeded to the expense of having proper plans prepared for the making good of 
the damage and of submitting them for acceptance to the War Damage Com- 
mission. It is true that all these matters of fact which I have mentioned came 
into existence before the date of the notice to treat and before the local authority 
were, therefore, directly concerned in the property; but the local authority 
were informed of the whole story very soon after the date of the notice to treat. 
In any case it may be said that, for some purposes at least, their position cannot 
be better than that of a successor in title to the claimants. 

In the circumstances I shall not refer at this stage to any of the annexures 
or exhibits, but confine myself to reading two passages from the Case Stated. 
The first is in para. 11, where the tribunal observe: 


** We also came to the conclusion that it was clear from the correspondence 
and actions of the War Damage Commission that what the War Damage 
Commission intended to convey in this document [Val. 4] was that although 
the hereditament suffered total loss the payment was to be a cost of works 
payment by virtue of the said Treasury direction.” 


Then para. 13 reads: 


“From the evidence which was adduced before us we have no doubt 
whatever that the War Damage Commission intended to treat the said 
property on the footing of what is known as a cost of works payment, and 
the evidence further confirmed us in the opinion that it was never the 
intention of the War Damage Commission to retreat from this determina- 
tion.” 


In my judgment, the conclusions of the tribunal, which I have just read, are fully 
and amply cenfirmed and justified by the facts as we now know them to be. 

In that state of affairs, what is the answer to the question which I have earlier 
posed ? As a matter of common sense, I have no doubt at all that the right 
answer is that the appropriate payment at the relevant date, in the light of all 
that had occurred, would have been a cost of works payment. That is what the 
War Damage Commission had said; they had said it pursuant to a Treasury 
direction, and they had allowed the claimants to act on what they had been told 
to their own detriment. The same conclusion would, I think, be plainly in 
accordance with justice. For at the date of the notice to treat the situation of 
the claimants was that they entertained these negotiations with the War Damage 
Commission and, in collaboration with the commission, had caused to be prepared 
plans for the reconstruction and had submitted them for acceptance—and, 
indeed, the plan had been virtually accepted by the War Damage Commission. 
I have already referred to the circumstance that the reference in s. 53 (1) of 
the Town and Country Planning Act, 1947, to the Treasury direction, although 
it is not a reference to the Treasury direction with which we are concerned, 
indicates that the section was intended not to be unfavourable to the property 
owner. If I am right in my view of the common sense and of the justice of the 
case, then, in my judgment, the answer as a matter of construction ought to be 
in line with justice and common sense unless the language of the statute pro- 
hibits such a conclusion. In my judgment, it does not prohibit such a conclusion. 

The argument for the local authority, in the last analysis, rests, as counsel 
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put it, on the view that the question which type of payment, cost of works or 
value, would be appropriate within the meaning of s. 53 (1) of the Act of 1947 
depends on what he called the statutory test to be found, and found exclusively, 
in s. 7 of the Act of 1943. I do not take that view. It seems to me that, if 
Parliament had intended that the matter should be determined by reference only 
to s. 7, it would have been perfectly simple so to have stated. So far from doing 
so, Parliament has, by the express interpolation of a reference to s. 20 of the 
War Damage Act, 1943, indicated that s. 7 of that Act is not the only matter to 
which reference must be made. It is true that in one sense of the term a cost of 
works payment was not appropriate in this case because the work had not been 
done; but that is true in every case where a cost of works payment has to be 
made. It is, in fact, never made until the work is done. 

Reliance was placed, naturally enough, on the exact language of s. 20 (3) (b) 
of the War Damage Act, 1943, which I have already read: “‘ where war damage 
in respect of which a value payment would otherwise be appropriate is made 
good ”’, then—and great stress is laid on this—but not before then does the power 
arise to make a cost of works payment. My first answer to that point is that it 
is strictly true of all cases of cost of works payments that they never are proper to 
be made until the damage has been made good. I rely also, however, on the 
words ‘‘ would otherwise be appropriate ”, which indicate that at, and immedi- 
ately before, the time of the making good, when the cost of works payment 
would fall to be made, some other payment, namely, a value payment, would 
otherwise be appropriate. Put the other way round, the argument of counsel for 
the local authority would be a great deal stronger if s. 20 (3) (b) had read: 
“* Where war damage in respect of which a value payment 7s appropriate is made 
good”’. I think that the language chosen shows that the appropriateness is to 
be determined not by reference exclusively to the question whether or not the 
damage in fact has been made good at the time to which attention has to be 
directed. 

I have already made the point that s. 53 (1) of the Act of 1947, by its reference 
to s. 20 (2) (b) of the Act of 1943, shows that the test which s. 53 requires to be 
made is not one exclusively referable to s. 7, but must have taken into account 
the ordinary practical common-sense effect in particular cases of Treasury 
directions. I add to that consideration this: there can be no doubt at all, as 
counsel for the War Damage Commission pointed out to us, that the War Damage 
Act, 1943, contemplated that the commission would make determinations on 
which the parties concerned would act and alter their position before the actual 
moment arose when one form of payment or another fell to be made. I need 
not take time by referring to all.the sections to which counsel alluded, but I give 
one example which he took from s. 14. That is the section which deals with 
payment made where partially damaged land is compulsorily acquired, and 
sub-s. (1) reads: 

“* Where the appropriate payment in respect of war damage to a heredita- 
ment would apart from this provision be a payment of costs of works, if 
land constituting or forming part of the hereditament . . . is acquired 
compulsorily . . . then, notwithstanding any previous determination of 
the kind of payment to be made in respect of the damage to the hereditament 

” 


certain consequences will follow. I think that it is plain to demonstration that 
the War Damage Act, 1943, and its provisions for making war damage payments 
would not in practice be workable unless, at some stage previous to the actual 
date when payment can be called for, an effective determination has been made 
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by the War Damage Commission. I think that assumption underlies s. 53 (1) 
of the Act of 1947, and on the facts of this case, when regard is had to the 
Treasury direction and all the other matters to which I have referred, I can come 
to no other conclusion than that the payment which the War Damage Commission 
would properly have made, that is to say, the payment which would have been 
the appropriate payment, had it not been for the compulsory acquisition, would 
have been a cost of works payment. For those reasons I am of the opinion that 
the Lands Tribunal were right on this matter, and I would dismiss this appeal. 

The result is that it is necessary for this court now to proceed to a decision on 
the second question. The facts of this case are of a somewhat special kind. 
It appears that the former edifice on 37, Porchester Terrace had been erected in 
a style which deferred to the so-called Victorian preference for all kinds of 
embellishment, a style which is now aesthetically regarded as outmoded; and, 
accordingly, negotiations by correspondence took place between the War Damage 
Commission and the claimants with a view to substituting in the new building a 
small reduction in content and also a style which would be considerably simpler 
and would, therefore, be appreciably less costly, but, having regard to changed 
tastes and so forth, would have a greater value in the market. So much is clearly 
demonstrated by a short reference to two of the letters. Sir Thomas Bennett, 
who was acting as architect for the claimants, wrote on June 13, 1945, to the 
regional technical adviser of the War Damage Commission: 

“We confirm Mr. Bennett’s interview ... in which the following 
arrangement was accepted for the rebuilding of Irvine Court, Paddington: 

1. The War Damage Commission has issued a cost of works authority [and 
the number is given] dated May 4, 1945.” 
That is a reference to Val. 4, although the effect of it is perhaps somewhat 
euphemistically stated. The writer goes on to say: ‘‘ 2. The buildings which 
were damaged have been accepted equal to post 1914 buildings’. The writer 
then states what the original building consisted of, and says: 

“4. The estimated cost given by Messrs. Gardiner & Theobald for re- 
building [that is, restoring this former edifice] on a cost of works basis on 
1939 prices is £56,300.” 

In para. 5 he states of what the new building will consist and that it is estimated 
to cost £49,000, and para. 6 reads: 

“We confirm that you have accepted rebuilding on the lines indicated 
in para. 5, as the most economical method of replacing the destroyed 
property.” 

I observe that the saving is £7,300. The regional manager, in his reply of 
Dec. 5, clearly accepted that view: 

‘“* Your proposals for the rebuilding of the above property have now been 
considered, and it is agreed that the scheme set out in the details provided 
by Messrs. Gardiner & Theobald can be accepted as making good with 
alterations and additions.” 

That last formula is an oblique reference to s. 8 of the War Damage Act, 1943, 
to which I shall presently refer. The letter goes on : 

“It is further considered that the cost of rebuilding the blocks of flats in 
modern construction and design on the site . . . in accordance with the 
drawings and brief specifications submitted, would be within the per- 
missible amount, and the commission will in due course be prepared to 
consider detailed proposals . . .” 
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The letter then says that in view of the size of the contract the rebuilding should 
be put out to competitive tender. 

The result of those letters, which were subsequently acted on, makes it plain 
that I can now somewhat expand what I have already said in my answer to the 
question raised in the first appeal as follows, namely, that at the relevant date the 
payment which would have been made, the payment which it was proper to 
make and which was appropriate to be made, was the sum of £49,000, being the 
sum which would have been paid, at 1939 price levels, for the making good of the 
damage, not by way of exact restoration of the Victorian building, but by way of 
substituting a modern, more economical building. The significant feature of 
the case, however, is that such a modern building in the market, although it cost 
less, would be worth a good deal more than the building which it would have 
replaced, the former edifice. The issue between the parties is this: Is the value 
which, under s. 53 (1) (a) of the Act of 1947, the claimants are now entitled to 
receive from the local authority the present market value, ascertained in accord- 
ance with the Act, which this building would have had if the damage had been 
made good in accordance with the proposals in the letter which I have read ? 

Making good the damage in a way which modifies the original design is within 
the terms and contemplation of s. 8 of the War Damage Act, 1943. Section 8 (2) 
reads: 

“‘ If the war damage is made good by reinstating the hereditament in the 
form in which it existed immediately before the occurrence of the damage, 
the amount of the payment shall be an amount equal to the proper cost of 
the works executed for the making good thereof . . .” 


There follows a proviso which has come into play in this case: 


** Provided that if the reinstatement of any part of the hereditament could 
have been omitted without detracting from the value of the hereditament, 
or the omission thereof would have increased its value, the amount of the 
payment shall be reduced to what it would have been if that part had not 
been reinstated.” 

There is then a definition of the words “ permissible amount ” which I need not 
read, but which will recall what was stated in the regional manager’s letter. If 
the matter had stood there alone it would, to my mind, have not been open to 
reasonable doubt that in this case the formula in s. 53 (1) (a) of the Town and 
Country Planning Act, 1947, “‘ if the whole of the damage had been made good ”’, 
would mean “‘ had been made good in the way which was agreed by the omission 
of certain of the former embellishments’. The matter does not, however, rest 
solely on s. 8 (2). Section 8 (3) gages on to provide: 

“‘ If the war damage is made good by works which include alterations or 
additions to the hereditament, the amount of the payment shall be an 
amount equal to so much of the proper cost of the works executed for the 
making good of the damage as falls within the permissible amount.” 


The effect of that sub-section is to comprehend the case where the owner desires, 
when rebuilding, to add considerable additions to what was there before; for 
example, if he proposes, in place of a building of three stories, to build a new one 
of five or six. In such a case the obligations of the War Damage Commission 
do not include payment to him in respect of these additions which he may wish 
to make on his own initiative. In other words, the obligation of the War Damage 
Commission is limited, to put it simply, to so much of the new building as, so 
to speak, represents the old building. The effect of s. 8 (3), however, is to create 
the difficulty that the phrase ‘“‘ make good ” clearly, in the context, includes the 
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building of something additional, and substantially additional, to what was 
there before. I agree with counsel for the local authority that the words “ had 
been made good” are not technical terms, and they are nowhere defined as 
technical terms in the Town and Country Planning Act, 1947. On the other 
hand, s. 53 (1) of the Act of 1947 was obviously drawn by reference to the War 
Damage Act, 1943, because that Act was expressly referred to in the sub-section, 
and Parliament must, therefore, be taken, in framing this sub-section, to have 
had in mind the provision as to making good, inter alia, in s. 8 of the Act of 1943. 

In my judgment, it would be quite impossible and manifestly an unjust 
conclusion to suggest that, in a case in which before the compulsory purchase, 
before the notice to treat, an owner had intended to make good by erecting a 
palace in place of what had formerly been a relatively small house, the value 
which the acquiring authority had to pay would cover the value of the palace 
which would have been erected. If I am so far right, is one, therefore, forced 
back to construe the words “ had been made good ”’ as equivalent to “ had been 
reinstated ”’, that is, put back in the form which the building formerly had ? 
For my part, I should be against such a conclusion unless I were compelled to 
that view by the terms of the Act. Asa matter of common sense, it seems to me 
that the making good to which s. 53 (1) of the Act of 1947 refers is the making 
good for which the cost of works payment, ex hypothesi, would have been made. 
That, I think, follows from the form of the sub-section itself which, as a matter 
of common sense, should mean that the making good of the damage means the 
doing of the works for which the cost of works payment would have been properly, 
that is appropriately, made. I think also that the justice of the case demands 
the same conclusion. Had it not been for the compulsory acquisition, the 
claimants would have been in a position to say on the facts: ‘“‘ We should have 
got from the War Damage Commission a payment related to a particular recon- 
struction which had been agreed. We would have then got a property having a 
particular value’. Now that the local authority had quite properly acquired 
compulsorily the property, the claimants could say: ‘“‘ Prima facie we should be 
compensated for that which we have lost. Why should we accept a sum based on 
the supposition that there would have been built on this land something which 
everybody agrees would never have been built, and which would have been, in 
modern conditions, something in the nature of a white elephant ? ” 

Am I, therefore, again compelled to fall back on the alternative construction 
that ‘made good ”’ is equivalent to “ reinstated ’’ 2? I have come to the con- 
clusion that I am not. I first rely on, and derive some little support from, 
the language used by the noble Lords in East End Dwellings Co., Ltd. v. 
Finsbury Borough Council (1). In that case the same sub-section (s. 53 (1) (a) 
of the Act of 1947) and the same words were under review by the House, 
but the question was of a quite different kind. Property consisting of flats 
which were subject to the Rent Restrictions Acts was destroyed by enemy 
action. The former owners and the War Damage Commission had agreed that a 
cost of works payment was appropriate, and, apart from the compulsory acquisi- 
tion by Finsbury Borough Council, there would have been reinstated on the site a 
new building of the same character and, I assume, in the same form as the old 
building. Finsbury Borough Council claimed that the flats of which the new 
building, when erected (if it had been erected), would have consisted would have 
been subject to the Rent Restrictions Acts. The former owners claimed that 
the new building would have been a new building, the identity of the old rent- 
controlled flats would have been lost, and, therefore, the new building (if erected) 


(1) 115 J.P. 477; [1951] 2 All E.R. 587; [1952] A.C. 109. 
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would have been free from rent controls with a consequent substantial enhance- 
ment of the value of the property. The House of Lords was of the opinion that 
the contention of the former owners was correct, and they based their conclusion 
mainly on the view which they took of the words which we have now to consider, 
although we have to consider them for a different purpose and in another context. 
The argument for Finsbury Borough Council, which all the noble Lords rejected, 
clearly amounted to this, that the phrase “ if the damage had been made good ”’ 
must be treated as an equivalent to “if the damage had never occurred ”’, for 
it would only be on that hypothesis that the flats in the new building would 
have remained subject to the Rent Acts. Thus, to take an example, Lorp 
PorTER, in the leading speech, said: 

** If what had been intended was to give the owner the value of his property 
as it existed before the war damage was done, the intention would have been 
easy to express by substituting, in s. 53 (1) (a) of the Act of 1947, the words 
‘the value which the interest would have had if the damage had not been 
done ’ for the words of the Act, viz., ‘ the value which it would have if the 
whole of the damage had been made good’. . .” 


To the same effect was the language of Lorp Morton or HENRYTON and of 
Lorp Rerp. It was put with characteristic lucidity by Lorp AsQquiITH oF 
BISHOPSTONE in the same way, when he said: 


‘“‘ If one is bidden to treat an imaginary state of affairs as real, one must 
surely, unless prohibited from doing so, also imagine as real the conse- 
quences and incidents which, if the putative state of affairs had in fact 
existed, must inevitably have flowed from or accompanied it . . . As some 
of my noble and learned friends have pointed out, if Parliament had intended 
the meaning contended for by the respondents, nothing would have been 
easier than to provide that the value should be assessed as if no war damage 
had occurred.” 


The argument of the local authority in the present case, in effect, is that the 
words which we are now called on to construe should be read as equivalent for 
present purposes to “ as if the war damage had not occurred”; that is to say, 
by limiting “‘ had been made good ” to a form of reinstatement which again 
brought into being the exact building which had been there before the war 
damage occurred. Although the point here is a different one, it would not be 
right for this court, for another purpose and in another context, to say that 
those words did mean the very thing which the House of Lords in East End 
Dwellings Co., Lid. v. Finsbury Borough ‘Council (1) said that they did not. I 
have, therefore, come to the conclusion that the words “if the . . . damage had 
been made good ” are equivalent to “‘ if the work had been done for which, on the 
facts of the case as proved, the appropriate cost of works payment would have 
been made”. On the facts of this case there is no doubt what that making good 
would have been, for all the plans were prepared, and we know exactly how the 
reconstruction would have taken effect; and there is here no doubt whatever, as 
I understand, that the building, reconstructed in accordance with the modern 
plans, would have had a particular value. The value is as easy to ascertain as 
would be the value of a new building which was an exact replica of the bombed 
former structure. 

In arriving at that conclusion in the present case, however, I wish to make it 
quite clear also what I am not saying. In my judgment, the prima facie effect 
of these words is in truth a reinstatement. That is prima facie the proper test 


(1) 115 J.P. 477; [1951] 2 All E.R. 587; [1952] A.C. 109. 
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and will apply in all cases unless it is shown that, as a result of negotiations or 
whatever it may be, the proviso to s. 8 (2) of the War Damage Act, 1943, has in 
fact operated, so that the work which will be done is a specific type of rebuilding 
and so that it can be said: ‘‘ Had it not been for the compulsory acquisition, this 
and no other would have been the work which would have been done and for 
which payment by way of cost of works of a specific amount would have been 
made ’’. Any other view would seem to me to be highly speculative and visionary. 
It would be an impossible task, as the Lands Tribunal pointed out in their earlier 
case, if, in the absence of any such state of affairs as has been proved to have 
occurred here, an owner were to say: “‘ We have not got very far with it, but 
we have got out a series of alternative schemes. All of these would result in splen- 
did modern buildings. They would all have cost no more than the cost of restora- 
tion. Any one of them might very well have been agreed with the War Damage 
Commission and all of them would have had a result that we had a building more 
valuable than what we should have had if exact reinstatement had been adopted.” 
As was pointed out by the Lands Tribunal, it would be an impossible task for a 
valuer to decide, among such alternatives, which might have been the favoured 
conclusion and what might have emerged or arisen on the ashes of the old building, 
and what would have been its value. 

My conclusion in this case by no means invalidates the conclusion of the Lands 
Tribunal in their earlier decisions which they were expressly following here. In 
the present case, in my judgment, a very special state of facts emerges; for it has 
been proved beyond a peradventure that, at the relevant date, that which would 
have happened by way of making good would have been a specific kind of 
definite reconstruction for which the proper cost of works payment would have 
been £X. I think, therefore, that the claimants are entitled to say that the local 
authority are bound to pay to them, the premise being found in the claimants’ 
favour, the value which the building would have had if the damage had been 
made good. I think, therefore, on this point that the appeal succeeds. 


BIRKETT, L.J.: Two points emerge in this case and they have been 
clearly stated by Lorp EverRsHED, M.R. The first question might be put in 
this way: What is the appropriate payment to be made by the War Damage 
Commission in the special circumstances of this case? The answer to that 
question, I think without doubt, is “‘a cost of works payment ”’, and I do not 
think that it could be put better than it has been put in para. 13 of the Case - 
Stated: 


“From the evidence which was adduced before us we had no doubt 
whatever that the War Damage Commission intended to treat the said 
property on the footing of what is known as a cost of works payment, and 
the evidence further confirmed us in the opinion that it was never the 
intention of the War Damage Commission to retreat from this determination.” 


In March, 1945 (which is more than five years before the date of the notice to 
treat) the claimants produced plans of the property to the War Damage Com- 
mission and satisfied the commission (as the correspondence and the documents 
prove) that the building was of that kind which fell within the class of case in 
which the commission had been directed by the Treasury, under the provisions 
of s. 20 (1) of the War Damage Act, 1943, to exercise the powers conferred on 
them by s. 20 (3) (b). Lorp EvrersHep, M.R., has referred to the Treasury 
direction and to the decision of the War Damage Commission. The question, 
therefore, resolves itself, in my judgment, into the plain and simple question: 
On May 9, 1950 (the date of the notice to treat), in all the circumstances of this 
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case and having regard to its history, what was the appropriate payment to be 
made under the War Damage Act, 1943, apart from the compulsory purchase by 
the local authority ? 

The issue has been a little complicated by a somewhat unfortunate matter. 
A document called Val. 4, of May 4, 1945, had been sent to the claimants, and 
there it was stated that the war damage did not involve total loss as defined in 
the War Damage Act, 1943. As a matter of fact, the damage to the property 
had been such that the site had been cleared. It was stated in para. 2 of that 
document : 


‘** ... the commission will in due course pay a claim for the reasonable cost 
of making good the war damage to this property (a cost of works payment) 
after the works have been carried out.” 


The document then went on to say that the commission “‘ can only pay a cost of 
works payment if the damage is in fact made good”. The Lands Tribunal were 
quite clearly of the opinion, which they set out in their careful Case Stated, that 
that had been a mistake on the part of the War Damage Commission which the 
commission had done their utmost to put right and which had not really misled 
anyone. Without troubling further about this matter, I think that, on the first 
point, I can say that I, like the Lands Tribunal, entertain no manner of doubt 
that the answer to the question: What, on May 9, 1950, would have been the 
appropriate payment under the War Damage Act, 1943, apart from the com- 
pulsory purchase ? is clearly ‘“‘ a cost of works payment ”’. 

The second question which arises, namely, what, in those circumstances, 
is the amount of the compensation payable by the local authority under 
s. 53 (1) of the Town and Country Planning Act, 1947, raised many more diffi- 
culties. The Lands Tribunal decided that the words “‘ had been made good ”’, in 
s. 53 (1) (a), meant identical reinstatement. Counsel for the local authority 
submitted that the court ought to keep in mind, not merely the case with which 
we were now dealing, but also the effect on all sorts of other cases which might 
arise in the future, that it was a safe, salutary and wise thing to have what he 
called a fixed yardstick for assessing the moneys to be paid, and that, therefore, 
it was safe to hold fast to the rather rigid view that the words “ if the whole 
damage had heen made good ” meant identical reinstatement and did not permit 
additions or alterations, because otherwise uncertainties would be bound to arise. 
One has considerable sympathy with counsel in regard to that submission, but, 
in my view, on this second point the decision which has been announced by 
Lorp EversHED, M.R., is in accordance with the very special facts of this case 
and with a proper interpretation. of the statutes, having regard to those facts, 
and, most important of all, the decision is just and equitable. 

My Lord has referred to the letters which passed on this matter between the 
claimants and the War Damage Commission, notably the letter of June 13, 1945, 
where actual figures were given showing a saving of £7,300 by omissions, and the 
answer of the War Damage Commission that ‘“. . . the [claimants’] scheme [for 
rebuilding] can be accepted as making good with’ alterations and additions ”’ 
and that “*. . . the cost of rebuilding [in accordance with the claimants’ scheme] 
would be within the permissible amount ”. I regard those two letters as of great 
importance on the special facts of this case. Here it is quite clear that the 
omissions, the cost of which amounted to so large a sum, were the subject of 
special agreement. 

Section 53 (1) (a) of the Act of 1947 reads: 


“the value of the interest for the purposes of the compensation payable in 
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respect, of the compulsory purchase shall, subject to the provisions of this 
section, be taken to be the value which it would have if the whole of the 
damage had been made good before the date of the notice to treat.” 


With regard to the interpretation of the words “‘ made good ”’, as my Lord has 
already pointed out, in no case is the payment made, in practice, until the damage 
has been made good (which is necessarily at some considerable distance of time 
after the notice to treat). The practice is that the plans are submitted and agree- 
ment is come to, the work is then done, and ultimately the payment is made. In 
this case the payment which would have been made, had there been no interven- 
tion by the local authority, would have been the figure which was agreed in the 
letters which Lorp EvERSHED, M.R., read, namely, £49,000. That clearly was a 
making good, but not according to the submission of counsel for the local 
authority. It is not an identical reinstatement of the old Victorian building. 
It was felt that it was neither desirable nor necessary to reproduce certain 
features, and the plans which were submitted were for a more modern building, 
more in accord with modern conditions and, indeed, making a much more 
efficient and a much more valuable building, and effecting a saving of some £7,300 
in building it. 
Section 8 (2) of the War Damage Act, 1943, reads: 

‘*TIf the war damage is made good by reinstating the hereditament in 
the form in which it existed immediately before the occurrence of the 
damage, the amount of the payment shall be an amount _ to the proper 
cost of the works executed for the making good thereof . 


Then there is an important proviso: 


** Provided that if the reinstatement of any part of the hereditament 
could have been omitted without detracting from the value of the heredita- 
ment, or the omission thereof would have increased its value, the amount 
of the payment shall be reduced to what it would have been if that part 
had not been reinstated.” 


Section 8 (3) deals with alterations or additions to the hereditament. I think 
that in this case there was a making good for which the cost of works payment 
which had been agreed with the War Damage Commission would have been the 
appropriate payment, and that if the work had been done, on the special facts 
of this case as we now know them, then that appropriate cost of works payment 
would have been made. I think that it is important to observe that in this 
case there are special facts, and those special facts must be considered. There 
is here a specific reinstatement with the omissions which have been agreed between 
the claimants and the War Damage Commission, and I think, for my own part, 
that is the basis on which the compensation should be assessed. I agree with the 
judgment delivered by Lorp EvERSHED, M.R., and with the reasons given by 
him. 
ROMER, L.J.: I also agree, and there is not much that I desire to add. 
As between the War Damage Commission and the claimants, there can be no 
question but that the commission had determined, previously to the local 
authority’s notice to treat, that the appropriate payment to be made in respect 
of the war damage to Irvine Court was a cost of works payment. This was found 
as a fact in para. 13 of the Case Stated, and is manifest from the evidence as a 
whole. 
The ground of the commission’s determination was wrongly stated in Val. 4 
and Val. 8, and it was there based, as it ordinarily would be based, on the view 
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that the war damage did not involve a total loss. In fact, there had, undoubtedly, 
been a total loss and the true ground of the commission’s determination was the 
application to the property of the relevant Treasury direction under s. 20 (3) (b) 
of the War Damage Act, 1943. But the mis-statement by the commission, which 
has been fully and long since cleared up, as to the ground of the determination 
is of no great importance if the determination had, in fact, been validly arrived 
at. As to this, the local authority contend that s. 20 (3) (b) does not apply except 
in cases where war damage has been made good, and as the damage had not been 
made good in the present case the commission could not validly determine to 
make a cost of works payment under that sub-section. I cannot accept that 
suggestion. It seems to me that it is implicit in the sub-section itself, and is 
apparent also from s. 13 and s. 14 of the Act of 1943, that the War Damage 
Commission have the right to determine that a case is one for a cost of works 
payment even though none of the work of repair has been done. As the com- 
mission did so in the present case, that became, and was at the date of the notice 
to treat, the appropriate payment for the purpose of s. 53 of the Town and 
Country Planning Act, 1947, and I am, accordingly, in agreement with the 
decision at which the Lands Tribunal arrived on the first appeal. 

The question raised in the second appeal seems to me to be a more difficult 
one. One form of ‘‘ making good ” which is visualised by s. 8 (2) of the Act of 
1943 is by reinstatement of a hereditament in the form in which it existed 
immediately before the occurrence of the damage, but excepting any part 
whereof the reinstatement could be “ omitted without detracting from the value 
of the hereditament, or the omission thereof would have increased its value ”’. 
In the present case certain omissions were made in the plans because they would 
result in the hereditament being more valuable than would have been the case 
had the premises been restored exactly to their previous form. The War Damage 
Commission agreed that the work should be done in accordance with the plans, 
which is not surprising inasmuch as that form of reinstatement would be con- 
siderably cheaper than the precise restoration of the building to its previous 
condition. The question is whether a making good in accordance with the plans 
can be regarded as a ‘‘ making good ”’ in the sense in which the phrase is used in 
s. 53 of the Act of 1947, or whether an identical reinstatement of a building in 
its original form and nothing else is envisaged by the section. 

Counsel for the local authority put the submission on behalf of his clients, I 
thought, in an attractive way when he said that the task of a valuer who has to 
make the requisite valuation for the purposes of s. 53 is not a difficult one if all 
that he has to do is to imagine the precise restoration of the building which has 
been damaged. The plans of the building would be available to him and he 
would merely exercise his professional experience with regard to the value of a 
hereditament which was built up in exact accord with its original condition. It 
would, however, be a matter of difficulty, if not impossibility, for him to be asked 
to allow his imagination to range over a large number of suggested alterations and 
additions to the building resulting in what might be, in effect, a different kind 
of building altogether. Accordingly, when one finds, as counsel said that one did 
in s. 8 of the Act of 1943, that the phrase “‘ made good ”’ is used in two different 
senses, namely, restoration alone and restoration with additions and alterations, 
and the court has to choose which sense to attribute to the phrase in s. 53 of the 
Act of 1947, the relative ease of the surveyor’s function if the building is restored 
to its exact form, contrasted with the difficulties which he would have if the 
second suggestion were adopted, affords the key to the sense in which the phrase 
is used in s. 53; and, accordingly, we should hold that where the phrase is used 
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in s. 53 of the Act of 1947 it means precise restoration as distinct from restoration 
with alterations and additions. 

That way of putting it is an attractive presentation of the position, and, for 
my part, I would hesitate long to hold that an intended reinstatement with 
omissions which had not been approved by the War Damage Commission or a 
reinstatement of the kind contemplated by s. 8 (3) of the Act of 1943, namely, 
reinstatement with alterations and additions, would constitute a “‘ making 
good ” for the purpose of s. 53 of the Act of 1947. It seems to me that in either 
of these cases the only relevant consideration would be the value which the 
hereditament would have had at the date of the notice to treat if it had been 
restored exactly to its previous form. I think on the whole, however, that it 
would be carrying the argument too far to say that a proposed reinstatement 
involving omissions with which the War Damage Commission have expressly 
agreed departed from a ‘‘ making good ” within the meaning of s. 53 of the Act 
of 1947. Such a rigidity of treatment of the relevant language of the section is 
tantamount to saying that it means, in effect, and in all cases, the value which 
the hereditament would have if none of the damage had occurred, a view which 
was not found acceptable by the House of Lords in Hast End Dwellings Co., Ltd. 
v. Finsbury Borough Council (1) ({1951] 2 All E.R. 587). 

Accordingly, although in my judgment the approach to s. 53 for which counsel 
for the local authority contended is the right one in general, it should not be 
adopted in the present case, which I should imagine is an exceptional one; and 
I prefer the view that in this case the value of Irvine Court should be assessed 
by reference to what it would have been worth had it been reinstated in accord- 
ance with the approved plans. I, accordingly, agree that the first appeal should 
be dismissed and that the second appeal should be allowed. 

Appeal by Paddington Borough Council dismissed. Appeal by Associated London 

Properties, Ltd. allowed. 


Solicitors: Town Clerk, Paddington; Leslie Nathanson & Co.; Treasury 
Solicitor. 
F.G. 


(1) 115 J.P. 477; [1951] 2 All E.R. 587; [1952] A.C. 109. 
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CHANCERY DIVISION 
(VaIsEy, J.) 
October 17, 18, 31, 1956 
Re 34, BRUTON STREET, WESTMINSTER 


War Damage—Cost of works—Making good war damage—Front wall of house 
damaged by enemy action—Party walls repaired as part of work of re-building 
front wall—Work executed to conform with London Building Acts—Inclusion 
of cost of reinstating party walls in cost of works payment—War Damage Act, 
1943 (6 & 7 Geo. 6, c. 21), s. 8 (2). 

A house about two hundred years old was part of a continuous row of buildings 

and consisted of a basement, ground floor and four upper floors. As the result of 
war damage in 1940 and 1944 the front wall of the house required to be entirely re- 
built, but the party walls had not been damaged. In 1948 the county council 
served dangerous structure notices in respect of the house under the London 
Building Acts Amendment Act, 1939, and the re-building was carried out according 
to the district surveyor’s requirements under the London Building Acts. When 
the front wall was taken down it was found that the party walls were in too 
dangerous a condition for the new front wall to be block-bonded into them and the 
surveyor required the party walls to be partially pulled down and re-built as part 
of the work required to the front wall. ‘The owners of the house claimed a cost of 
works payment under the War Damage Act, 1943, in a specification of work carried 
out in reinstatement of war damage which included the re-building of the front wall 
and the party walls. The War Damage Commission determined that the cost of 
works payment to be made under s. 8 (2) of the Act was not to include the cost of 
repairing the party walls. 
Hep: the cost of reinstating the party walls in accordance with the require- 
ments of the district surveyor became part and parcel of the work required to the 
front wall, and was, therefore, part of the proper cost of making good the war 
damage to the front wall within s. 8 (2). Accordingly, the cost of the reinstatement 
of the party walls should be included in the costs of works payment. 

Notice or Morton. 

The appellants, Massey Estates, Ltd., applied under the War Damage Act, 
1943, s. 32 (3), by motion for an order that a determination dated Nov. 25, 1955, 
of the War Damage Commission be varied on the ground that the commission 
wrongfully excluded from their determination the payment of an amount equal 
to the proper cost of the works executed to the party walls of the property in 
respect of which a claim was lodged with the commission by the appellants. 

The property, 34, Bruton Street, Westminster, was part of a continuous row 
of buildings and consisted of a basement, ground floor and four upper floors. 
It had a back addition of five storeys and was estimated to be about two hundred 
years old. The front wall of the property was not bonded to the flank or party 
wall abutting on 35, Bruton Street above a point at about the middle of the third 
storey. Many years before the second world war, tie rods had been installed 
which passed from the front to the rear of the building at second, third and fourth 
floor levels and tied in the front wall of the property. The property suffered 
war damage in September, 1940, and again in July, 1944, and the commission 
were duly notified. Befgre 1944 the ground floor and basement were used as 
showrooms. Between January, 1944, and April, 1947, the ground floor was 
requisitioned by the Minister of Works. The first floor was used as offices and 
the top three floors were let as residential flats. 

On Apr. 21, 1948, the London County Council served a dangerous structure 
notice under the London Building Acts (Amendment) Act, 1939, Part 7, in 
respect of the front elevation of the property. On Sept. 4, 1948, the London 
County Council served a further dangerous structure notice under the Act 
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of 1939 in respect of the rear elevation of the property, the chimney breasts on 
the flank wall abutting on No. 35 Bruton Street, and other matters. The front 
wall of the property, which had sustained a certain amount of war damage, 
had to be entirely rebuilt, and the flank or party walls, which were required 
to act as buttresses to the front wall, had to be reinstated, although they them- 
selves had not sustained war damage. 

On Dec. 7, 1950, a claim for a cost of works payment was sent to the commis- 
sion with a specification of the works carried out which were claimed to be in 
reinstatement of war damage. The specification included the rebuilding of 
the front walls and also the flank or party walls. As no agreement was reached 
between the appellants and the commission as to the amount of the payment 
which the appellants were entitled to receive, on July 18, 1953, the matter was 
referred to Mr. Cecil Howitt, one of the commission’s deputy commissioners, 
who inspected the property and made a report, dated Aug. 12, 1953. In his 
report the deputy commissioner said that he thought that the appellants were 
entitled to claim under the War Damage Act, 1943, for the complete renewal 
of the front wall, but not for reinstating the party walls. 

In a statutory declaration dated Mar. 19, 1954, Mr. L. A. D. Shiner, district 
surveyor for the city of Westminster at the relevant date, stated: 


‘“* 7, Had the party walls been in sound condition, in normal circumstances 
I should have asked for the new front wall to be block-bonded into the party 
wall . . . However, when the front wall was taken down, the party wall 
was found to be in a dangerous condition and I was not prepared to accept 
block-bonding into the loose brickwork of the party wall as the condition 
of the wall was such that in no part was it possible to bond the brickwork 
into it. The pulling down of the party wall became part and parcel of the 
work required to the front wall... 10. No part of either party wall 
was demolished except so far as was necessary.” 


The commission adopted the advice given to them by the deputy commissioner 
in his report of Aug. 12, 1953, and determined that the cost of works payment 
was not to include the cost of reinstating the party walls. The question of 
law on which the appeal was taken was whether the works executed to the 
party walls were works executed for the making good of war damage within 
the meaning of s. 8 (2) of the War Damage Act, 1943. 


Megarry, Q.C., and Frank for the appellants. 
Rowe, Q.C., and Denys B. Buckley for the War Damage Commission. 


Cur. adv. vult. 


Oct. 31. VAISEY, J., read the following judgment: The appellants on 
this motion are Massey Estates, Ltd., who are the lessee owners of the property 
in question. They hold it for the residue of a term of sixty-three years expiring 
on May 8, 1988. The property is No. 34, Bruton Street, London, W.1, which is 
administratively in the City of Westminster, and consists of a house in a terrace 
or continuous row of buildings with houses numbered 33 and 35 in the said 
street on either side of it. It sustained war damage on two occasions: once in 
September, 1940, and again in July, 1944. This was duly notified to the respon- 
dents, the War Damage Commission, in accordance with the relevant provisions 
of the War Damage Act, 1943. On Dec. 7, 1950, a claim for a “‘ cost of works ”’ 
payment was sent to the commission by the appellants’ predecessors in title, 
and it is admitted that this is in fact a “‘ cost of works ” case. 

The house was an old one, being some two hundred years old, rather frail and 
not very solidly constructed. In 1948 dangerous structure notices were served 
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by the London County Council in respect of the property under the London 
Building Acts (Amendment) Act, 1939, the first relating to the front wall of 
the property and the other to the chimney breasts in the wall abutting on No. 33, 
Bruton Street, and other matters. What, in fact, had happened was that the 
front wall of the house was so damaged as to necessitate its being entirely rebuilt. 
It is not disputed that such rebuilding is work which had to be executed for the 
making good of the war damage, within the meaning of those words in s. 8 (2) 
of the War Damage Act, 1943. The question is as to the cost of reinstating 
the flank walls of the house which were required to act as buttresses to the 
front wall. It is admitted that such flank walls themselves had not suffered war 
damage. I gather that the party wall between Nos. 34 and 33 had to be cut 
back and rebuilt to an average depth of seven feet while the party wall between 
Nos. 34 and 35 had to be similarly cut down and rebuilt to a somewhat greater 
depth. 

I think that my decision here depends on the view which I take of two pieces 
of evidence, the first being a statutory declaration dated Mar. 19, 1954, by Mr. 
L. A. D. Shiner who at the relevant time was district surveyor to the City of 
Westminster, the other being para. 10 of the commission’s own statement of 
ease. Mr. Shiner’s declaration tells me that, if the party wall had been in sound 
condition, he would, in normal circumstances, have asked for the new front wall 
to be block-bonded into it, but that when the front wall was taken down the 
party wall was found to be in a dangerous condition so that he was not prepared 
to accept block-bonding into the loose brickwork of it. Then he said this: 
“The pulling down of the party wall became part and parcel of the work 
required to the front wall’. That referred, apparently, to the party wall 
between Nos. 34 and 35. As regards the other wall, the position was not so 
serious. He further stated that no part of either party wall was demolished 
except so far as was necessary. 

Turning now to the commission’s statement of case, I refer to para. 10 which 
consists of three sentences, of which the first runs as follows: 


“In the commission’s view it would have been physically possible to 
rebuild the front wall of the premises together with a short return at each 
end, tying in to the original flank walls, without rebuilding the flank walls 
to the extent to which they have been rebuilt by the appellants.” 


I read that sentence as indicating that what is there suggested as physically 
possible was not possible as a practical proposition, or, in other words, it was 
in @ true sense impossible. The second sentence runs thus: 


“If the work had been carried out in this way, the physical condition 
of the property would certainly have been no worse than it was before the 
war damage occurred.” 


I understand that sentence to be raising the kind of point which was discussed 
and decided in Re 36, 38, 40 & 42, Jamaica Street, Stepney (1), to which I will 
refer hereafter. The third sentence states: 


‘** The commission recognise that the age and condition of the flank and 
back walls (which was not in the view of the commission due to war damage) 


(1) [1947] 1 All E.R, 754; [1947] Ch. 409; affg., [1946] 2 All E.R. 658; [1947] Ch. 158, 
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was such as to occasion the requirements imposed by the district surveyor 
but they have taken the view that the cost of conforming with such require- 
ments does not form part of the proper cost payable by the commission as a 
payment of cost of works.” 


In that sentence the word “ occasion ”’ is, in my judgment, equivalent in meaning 
to ‘‘ justify ’’ or even to “ necessitate ’’. The law, as I understand it, is that as a 
general rule any preparatory remedial work which has to be done before the 
war damage can be made good is work for which the proper cost can be claimed 
as part of the war damage itself. I say ‘“‘ as a general rule ”’ because the principle 
is one that must be applied on common-sense lines and could not be used to 
warrant the expenditure of a very large sum to prepare the way for the making 
good of the war damage properly so-called at a comparatively trifling cost. 
Here the amount allowed was £3,600, whereas the amount claimed was £7,800. 
These are approximate figures. 

This exact point arose in an unreported decision of my own in Re 6 & 8, Halton 
Terrace, Sevenoaks (1), in which I gave judgment on Jan. 22, 1953. There the 
premises had suffered some war damage which could be repaired at a cost of 
£109 7s., but in order to enable such repair to be carried out other repair, estimated 
to cost £306 12s. 6d., had to be effected prior to, or concurrently with, the carrying 
out of the first mentioned repair. I held in that case that the £306 12s. 6d. as 
well as the £109 7s. could be recovered as part of the proper cost although, 
admittedly, the larger sum was laid out in putting right what was not directly 
and in itself war damage at all. I held that the more expensive work was 
ancillary to or part of the main but less expensive work, and I discussed the 
signification of the word “impossible” in terms which it is not necessary to 
repeat here. 

I think that the case is also covered by Re 36, 38, 40 & 42, Jamaica Street, 
Stepney (2), which is a decision of the Court of Appeal. In that case the blast 
from a bomb dropped by an enemy aeroplane structurally damaged the front 
walls of four houses, and the walls, which were previously in a bad condition, 
had to be rebuilt wholly or in part. The War Damage Commission determined 
that, as the walls were defective before the bombing, the proportion of the cost 
of rebuilding to be borne by the commission as being attributable to war damage 
should be, in each case, forty per cent. (subsequently reduced to 334 per cent.). It 
was held, affirming my own decision, that, in the absence of any evidence that 
the walls would have fallen down within any reasonable distance of time if they 
had been uninjured by enemy action, the commission were responsible for the 
whole cost of the work, since the damage making necessary the re-building was 
‘** the direct result of action taken by the enemy ”’ within s. 2 (1) (a) of the War 
Damage Act, 1943. The question whether in some other case there could be 
evidence to justify an apportionment of the cost of work was kept open. The 
concluding words of the judgment of the Court of Appeal delivered by CoHEN, 
L.J., in that case gave a warning against injudicious applications of the principle. 
They do not, I think, affect the present case. 

The work which was done in the present case was done in the way that it 
was done by reason of the provisions of the London Building Acts, the relevant 


(1) (Jan. 22, 1953), unrep. 
(2) [1947] 1 All E.R. 754; [1947] Ch. 409; affy., [1946] 2 All E.R. 658; [1947] Ch. 158. 
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bye-laws, and the requirements of the district surveyor thereunder, and, so far 
as I can see, they could not have been done otherwise or more cheaply without 
infringing the London Building Acts. The conclusion of the commission as 
set out in the final sentence of para. 10 of their statement of case is, in my judg- 
ment, wrong in point of law. I hold that the cost of complying with the district 
surveyor’s requirements does form part of the proper cost of works executed for 
the making good of the war damage to No. 34, Bruton Street, and I shall so 
declare. The commission must pay the costs of the appellants. 


Appeal allowed. 
Solicitors: -Debenham & Co. ; Treasury Solicitor. 
R.D.H.O. 


QUEEN’S BENCH DIVISION 
(Lorp Gopparp, C.J.) 
November 7, 9, 1956 
A. R. WRIGHT & SON, LTD. v». ROMFORD CORPORATION 


Local Authority—Contract—Need to be under seal—Contract for work and 
labour—Compliance with standing orders—Signature by duly appointed 
agent—Law of Property Act, 1925 (15 & 16 Geo. 5, c. 20), s. 74 (2)—Local 
Government Act, 1933 (23 & 24 Geo. 5, c. 51), s. 266 (2). 


The defendants were a local authority incorporated by Royal Charter, by the 
terms of which the Local Government Act, 1933, was applied to the corporation. 
By an agreement in writing, but not under seal, the plaintiffs were engaged by 
the corporation to demolish certain buildings belonging to the corporation. The 
agreement was signed by the borough engineer and surveyor on behalf of the 
corporation and was made in accordance with the standing orders of the corpora- 
tion. Under the agreement the plaintiffs were to receive £39 14s., and the 
materials obtained in the course of the demolition, which formed by far the 
greater part of their remuneration, were to become their property. The plaintiffs 
estimated their profit on the contract at about £750. In an action by the plaintiffs 
against the corporation for damages for breach of contract, the corporation, by 
their defence, alleged that the contract was not binding on them as it was not 
under seal. The plaintiffs contended that, by virtue of the Local Government 
Act, 1933, s. 266 (2), under which all contracts made by a local authority shall 
be made in accordance with the standing orders of the authority, the contract 
was valid, it having been made in accordance with the corporation’s standing 
orders, and because, under the Law of Property Act, 1925, s. 74 (2), the corpora- 
tion could appoint, and had validly appointed, their borough engineer to execute 
the contract on their behalf. 

Hetp: the Local Government Act, 1933, s. 266 (2), did not affect the common 
law rule that a contract not under seal was not enforceable against a corporation ; 
even if a corporation complied with their standing orders, the signature of their 
agent would not validate an agreement which was not under seal and did not 
fall within any of the recognised exceptions to the rule; and, therefore, the 
contract in question not being under the seal of the corporation, it was not enforce- 
able against the corporation. 


PRELIMINARY IssuE 

By a specially indorsed writ the plaintiffs, A. R. Wright & Son, Ltd., brought 
an action against the defendants, Romford Corporation, a body corporate 
incorporated by royal charter, for damages for breach by repudiation on the 
part of the defendants of a contract to employ the plaintiffs for the demolition 
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of certain premises which were the defendants’ property. According to the 
particulars in the statement of claim, the plaintiffs’ estimated profit on the 
contract, which was not under seal, would have been £744 14s. By their defence 
the defendants pleaded that, as the contract was not under seal, it was not binding 
onthem. The plaintiffs, by their reply, relied on the Law of Property Act, 1925, 
s. 74 (2), and on the Local Government Act, 1933, s. 266, and alleged that the 
agreement was binding on the defendants because it was made by the defendants’ 
borough engineer on the authority of and in accordance with the standing orders 
of the defendants. On Apr. 9, 1956, an order was made by Master LAWRENCE 
by consent of the parties, that the points of law raised by the defence and reply 
should be tried as a preliminary issue. 


Salkeld-Green for the plaintiffs. 


Squibb, Q.C., and W. J. Glover for the defendants. 
Cur. adv. vult. 


Nov. 9. LORD GODDARD, C.J., read the following judgment: The 
plaintiffs in this action claim damages for breach of contract and in their state- 
ment of claim allege that by an agreement in writing, contained in an offer and 
tender addressed by them to the defendants and a written order of the defendants’ 
borough engineer and surveyor, the defendants engaged them to demolish certain 
buildings which were the defendants’ property. For this service the plaintiffs 
were to receive £39 14s. in money, and the material obtained in the course of 
the demolition was to become the property of the plaintiffs. From the particulars 
in the statement of claim it appears that these materials formed by far the larger 
part of the plaintiffs’ remuneration as they were estimated to be worth over 
£3,200; and after allowing for the cost of demolition the plaintiffs’ estimated 
profit on the business was in the neighbourhood of £750. By their defence the 
defendants alleged that they were a body corporate, incorporated by royal 
charter dated Aug. 20, 1937, and pleaded [in para. 2] that the agreement referred 
to was not under their seal and so was not binding on them. By para. 3 of their 
reply the plaintiffs relied on s. 74 (2) of the Law of Property Act, 1925, and on 
s. 266 of the Local Government Act, 1933, and alleged that the defendants 
appointed their borough engineer to execute the agreement on their behalf 
and that it was made in accordance with their standing orders. By an order 
made in the action by consent it was ordered that the points of law raised in 
para. 2 of the defence and para. 3 of the reply should be set down and disposed 
of forthwith and before the trial of the issues of fact. 

The charter of incorporation was produced, and by cl. 3 the provisions of 
the Local Government Act, 1933, are expressly stated to apply to the 
borough thereby created. The standing orders were produced, and ord. 26 
provides for the sealing of documents and how the authority for sealing is to be 
given. Provision is made in the orders for the signature of documents which 
are needed for any legal proceedings, and other orders relating to contracts pro- 
vide, among other things, for the obtaining of tenders and estimates and that 
every contract which exceeds £300 in value or amount shall be in writing. 
Orders 55 and 58 contain provisions as to what written contracts shall specify 
and the clauses which are to be inserted as to penalties if the contract exceeds 
£500, and other matters which it is unnecessary to set out in detail. It is not 
disputed that the contract alleged in the statement of claim was one the value or 
amount of which was over both £300 and £500. 

From very early times in our law the general rule has been that an unsealed 
contract is enforceable neither by nor against a corporation. To this general 
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rule of the common law there are and probably always have been certain excep- 
tions. In Church v. Imperial Gas Light & Coke Co. (1), Lorp Denman, C.J., 
said : 

*“ Wherever to hold the rule applicable would occasion very great 
inconvenience, or tend to defeat the very object for which the corporation 
was created, the exception has prevailed: hence the retainer by parol of an 
inferior servant, the doing of acts very frequently recurring, or too insignifi- 
cant to be worth the trouble of affixing the common seal, are established 
exceptions ... ” 

See also Austin v. Bethnal Green Guardians (2). The exception applies to both 
trading and non-trading corporations: see Wells v. Kingston-upon-Hull 
Corpn. (3), and to both executed and executory contracts, as was laid down 
in Church v. Imperial Gas Light & Coke Co. (1). Further, in the case of non- 
trading corporations, if it is shown that the subject-matter of the contract was 
connected with the purposes for which the corporation was established and that 
the party claiming has performed his part of the contract, the law will imply 
a promise to pay for the benefit requested and received: see Lawford v. Billericay 
Rural District Council (4), and Clarke v. Cuckfield Guardians (5). Admittedly, 
this case does not fall within any of these exceptions, but counsel for the plaintiffs 
has submitted that, if a contract is made in accordance with the standing orders 
of the corporation and is signed by someone authorised by the standing orders, 
it is valid notwithstanding the absence of a seal, and for this he relies mainly on 
s. 266 of the Local Government Act, 1933. That section provides: 


**(1) A local authority may enter into contracts necessary for the dis- 
charge of any of their functions. (2) All contracts made by a local authority 
or by a committee thereof shall be made in accordance with the standing 
orders of the local authority ...” 


Section 266 (2) then enacts that the standing orders shall provide for certain 
matters, and a proviso is added: 


“* Provided that a person entering into a contract with a local authority 
shall not be bound to inquire whether the standing orders of the authority 
which apply to the contract have been complied with, and all contracts 
entered into by a local authority, if otherwise valid, shall have full force 
and effect notwithstanding that the standing orders applicable thereto have 
not been complied with.” 

I cannot agree that this section affects fhe age-old requirement of the common 
law as to the necessity of a seal to bind a corporation. Had Parliament intended 
to make so drastic an alteration in the law, it would surely have so provided in 
clear terms. Standing orders deal with the internal affairs of the body making 
them and, as the proviso shows, do not affect other persons such as those who 
contract or desire to contract with the corporation. Section 266 of the Act of 
1933 requires that the standing orders shall provide for certain steps to be taken 
before contracts are made, and the orders provide for the carrying out of these 
directions. The party contracting or proposing to contract with the corporation 
is not concerned with whether the corporation has acted in accordance with its 
standing orders, and, if otherwise valid, a contract will be binding although the 


(1) (1838), 6 Ad. & El. 846 
(2) (1874), 38 J.P. 248. 
(3) (1875), L.R. 10 C.P. 402 
(4) 67 J.P. 245; [1903] 1 K.B. 772 
(5) (1852), 16 J.P. 457 
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orders may not have been followed; but I can find no words entitling me to say 
that, if a corporation does comply with its standing orders, the seal is no longer 
necessary either to bind the corporation or to confer contractual rights on it. 
It is true that under the repealed s. 174 of the Public Health Act, 1875, a contract 
by an urban authority had to be made under seal only if it exceeded £50 in value 
or amount, and it may be that, although there is no similar provision in the 
Local Government Act, 1933, a contract which does not exceed £50 might now 
be held to be one which, to use the words of Lorp Denman, C.J., in Church v. 
Imperial Gas Light & Coke Co. (1), would be “ too insignificant to be worth 
the trouble of affixing the common seal”, a question which can be decided 
if and when it arises. So far as s. 74 (2) of the Law of Property Act, 1925, 
is concerned, the sub-section authorises the appointment of someone to sign 
on behalf of the corporation an agreement not under seal, but that can only 
refer to the execution of an agreement which would be binding on the corporation 
in spite of the absence of a seal. These could only be contracts which fall within 
the exceptions to which I have already referred, as, for instance, the engagement 
of a menial servant such as a porter or housekeeper at the town hall, or perhaps 
for the purchase of small quantities of goods needed for the day-to-day service 
of the offices, as they might come within the words of Lorp DEenman, C.WJ., 
“ the doing of acts very frequently recurring ’’; but s. 74 (2) of the Act of 1925 
cannot, in my opinion, in any way validate an agreement which is not under 
seal and does not fall within the recognised exceptions, unless, indeed, it be made 
under some authority conferred by statute on the particular corporation. 
Although it may be distasteful to give effect to a technical defence of this 
description, it is a valid defence in law, and it accordingly follows that the action 
cannot be maintained. 
Judgment for defendants. 
Solicitors: W. G. R. Saunders, Son & de Wolfe, for H. K. Evershed & Co., 
Leyton; Sharpe, Pritchard & Co., for J. E. Symons, Romford. 
G.A.K. 


(1) (1838), 6 Ad. & El. 846 
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COURT OF CRIMINAL APPEAL 
(Lorp Gopparp, C.J., HALLETT AND McNarr, JJ.) 
November 12, 1956 


PRACTICE NOTE 





Criminal Law—Indictment—Settling of indictment—Notification of alterations 
and additions—Inspection by prosecution and accused. 


LORD GODDARD, C.J., said: The Attorney-General has informed the 
court that some diversity of practice exists with regard to the settling of 
indictments and affording inspection of them before trial. It is desirable that 
the practice both at assizes and sessions should be uniform, and also that an 
accused person should, when practicable, be informed before trial of any charges 
included in the indictment additional to, or varying from, those on which he has 
been committed. Accordingly, the court, in collaboration with the Attorney- 
General, has prepared a Practice Note which I am about to read and which we 
hope will be published in the reports and legal journals. It should be followed 
by those whose duty it is to prepare indictments. 

1. The prosecution are entitled to require that the terms of an indictment 
should be settled by counsel. Clerks of assize and of the peace can require them 
to be settled by counsel when they think fit. The necessity and cost of employing 
counsel will be a matter for the taxing officer. 

2. Where an indictment, or draft indictment, settled but not signed, contains 
counts which differ materially from, or are additional to, the charges on which the 
accused was committed for trial, the clerk of assize or clerk of the peace shall, 
except where the indictment has been settled by counsel for the prosecution, 
notify the prosecution and the accused of the fact, and, where the indictment has 
been settled by counsel for the prosecution, notify the accused of the fact, as 
soon as may be. 

3. On or after commission day at assizes, or the day before the sessions open 
at the Central Criminal Court or at quarter sessions, or earlier at the discretion 
of the clerk of assize or clerk of the peace, facilities shall be given to the pro- 
secution and to the accused to inspect the indictment, or the draft indictment 
if the indictment has not then been signed. If on those days the indictment is not 
drafted, such facilities shall be given as soon as possible. 


T.R.F.B. 
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COURT OF CRIMINAL APPEAL 
(Lorp Gopparp, C.J., HALLETT AND McNarr, JJ.) 
November 12, 1956 
R. v. EVANS 


Criminal Law—Sentence—Persistent offenders—Statutory notice—One conviction 
and sentence of preventive detention only set out—Criminal Justice Act, 1948 
(11 & 12 Geo. 6, c. 58), s. 23 (1) (2). 

To be valid a notice under s. 23 of the Criminal Justice Act, 1948, must set out 
all the previous convictions and sentences on which it is intended to rely as qualify- 
ing the prisoner for preventive detention, corrective training, or a supervision 
order, as the case may be. 

Where, therefore, a notice under s. 23 (1) stated that it was intended to prove 
“‘ Convictions and sentences as follows:—Glamorgan Assizes, in 1951: Larceny— 
four cases of stealing pedal cycles. Larceny of tools. Seven years’ preventive 
detention ’’, and the notice was treated as valid, and as qualifying the appellant for 
preventive detention, and the appellant was sentenced to preventive detention, 

HELD: that the notice was defective in that it did not set out three previous 
convictions in respect of two of which a sentence of Borstal training, imprisonment, 
or corrective training had been passed, and, accordingly, it was not competent 
to the court to pass the sentence of preventive detention, which must be quashed. 


APPEAL against sentence. 


On Aug. 16, 1956, the appellant, Glyn Rhys Evans, was convicted at 
Bridgend Magistrates’ Court of larceny of a pedal cycle and attempted false 
pretences. He was committed for sentence under the Magistrates’ Courts Act, 
1952, s. 29, to Glamorgan County Sessions Appeal Committee where, on Sept. 26, 
1956, he was sentenced to eight years’ preventive detention. He had twenty-one 
previous convictions, on one of which, in 1951, he had been sentenced to seven 
years’ preventive detention. 

McLellan for the appellant. 

McLellan for tl llant 

Ithel Davies for the Crown. 


LORD GODDARD, C.J., delivered the judgment of the court in which he 
stated the facts and continued: Notice was given to the appellant under s. 23 (1) 
of the Criminal Justice Act, 1948, that it was intended to prove at his trial: 


“Convictions and sentences as follows:—Glamorgan Assizes in 1951, 
larceny—four cases of stealing pedal cycles. Larceny of tools. Seven years’ 
preventive detention.” 


The appellant himself, who seems to know the provisions of the Criminal Justice 
Act, has taken the point that he was not liable to be sent to preventive detention 
because the provisions of s. 23 of the Act have not been properly carried out. It 
is a point of the highest technicality, but one to which the court unfortunately 
feels bound to give effect. There is a casus omissus in the Act which has not 
been appreciated. 

Section 21 (2), which is the section that allows a court to impose a sentence of 
preventive detention, provides: 


“* Where a person who is not less than thirty years of age—(a) is convicted 
on indictment of an offence punishable with imprisonment for a term of two 
years or more; and (b) has been convicted on indictment on at least three 
previous occasions since he attained the age of seventeen of offences punish- 
able on indictment with such a sentence, and was on at least two of those 
occasions sentenced to Borstal training, imprisonment or corrective training ; 
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then, if the court is satisfied that it is expedient for the protection of the 
public that he should be detained in custody for a substantial time, followed 
by a period of supervision if released before the expiration of his sentence, the 
court may pass, in lieu of any other sentence, a sentence of preventive 
detention for such term of not less than five nor more than fourteen years as 
the court may determine.” 


It will be observed.that the requirements are that he should have been convicted 
on at least three previous occasions, and on two of them sentenced to Borstal 
training, imprisonment or corrective training. There is no provision that he should 
on a previous occasion have been sentenced to preventive detention. The point 
we are about to decide will affect not only sentences of preventive detention, but 
also sentences of corrective training and the making of supervision orders 
under s. 22. 


Then we turn to s. 23, which provides: 


‘“‘(1) For the purpose of determining whether an offender is liable to be 
sentenced to corrective training or preventive detention or to be ordered 
to be subject to the provisions of the last foregoing section [that is a super- 
vision order], no account shall be taken of any previous conviction or sen- 
tence unless notice has been given to the offender -and to the proper officer 
of the court at least three days before the trial that it is intended to prove 
the conviction or sentence; and unless any such previous conviction or 
sentence is admitted by the offender the question shall be determined by the 
verdict of a jury. 

‘“* (2) For the purposes of this section, evidence that a person has previously 
been sentenced to corrective training or preventive detention shall be 
evidence of the convictions and sentences which rendered him liable to that 
sentence... ” 


There is nothing here which provides that notice may be given to an offender 
that he has previously been sentenced to preventive detention and leave it at 
that, or that if once it is proved that an offender has had preventive detention 
then it is unnecessary to prove any previous convictions. Supposing that he 
disputes that he had been previously convicted, then, if it is proved that he has 
been sentenced to preventive detention, it is unnecessary to give any further 
evidence of previous convictions because the sentence of preventive detention 
will prove the previous convictions. Unfortunately, however, the section does 
not say that notice of a previous conviction which resulted in preventive detention 
is all that is required. Notice of three previous convictions has to be given and 
that, on two of them, the offender had been sentenced to Borstal training, impri- 
sonment or corrective training. The police, whom no one is blaming because the 
point had never occurred to anybody before, thought, not unnaturally, that 
all that need be done was to give notice that the appellant had been previously 
sentenced to preventive detention. We have to held, most unfortunately, that 
this notice is a defective notice. It is defective in not giving notice of three 
previous convictions on two of which the appellant had been sentenced to 
Borstal training, imprisonment or corrective training. Therefore, the sentence 
cannot stand. We are going to alter the sentence to one of imprisonment, but 
we cannot even make a supervision order in respect of the appellant because for 
the purpose of the supervision order notice again has to be given specifying the 
previous convictions. The only thing that we can do is to set aside the sentence 
of preventive detention, and the sentence on the appellant is that he should go 
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to prison for eight years. He gets some advantage, because if he behaves himself 
in prison he does get a longer period of remission than in the case of preventive 
detention. We hope that the attention of the Home Office will be called to this 
matter so that, if possible, an amendment to the legislation may be passed to 
remove the difficulty. The police authorities must be warned that it is not 
sufficient to give notice in the case of a man qualified for preventive detention 
that he has previously had a sentence of preventive detention, but the previous 
convictions and sentences must be set out. 

Appeal allowed. 


Solicitors: Registrar, Court of Criminal Appeal; W. Rosin, Bridgend. 
T.R.F.B. 


COURT OF APPEAL 
(SINGLETON, JENKINS AND PARKER, L.JJ.) 
November 26, 27, 1956 
BOAKS v. REECE 


Justices—J urisdiction—Remand in custody for medical examination—Offence not 
punishable with imprisonment— Magistrates’ Courts Act, 1952 (15 & 16 Geo. 6 
é& 1 Eliz. 2, c. 55), s. 14 (3). 

The defendant, a metropolitan magistrate, convicted the plaintiff of offences 
relating to the obstruction of the highway, none of which was punishable by im- 
prisonment, and he then remanded him in custody for one week for a medical report 
as to his mental and physical condition. On a claim by the plaintiff for damages for 
false imprisonment in respect of this remand, 

HE LD, the defendant had power to adjourn the case under s. 14 (3) of the Magis- 
trates’ Courts Act, 1952, to enable inquiries (including a medical examination) to 
be made or to determine the most suitable method of dealing with the case, and, 
when so doing, to remand the plaintiff in custody or on bail under s. 14 (4) and 
s. 105 (1) of the Act, and, therefore, the plaintiff was not entitled to succeed. 

Decision of PrtcHEr, J. (1956) (120 J.P. 414), affirmed. 

APPEAL by the plaintiff against the decision of PmcHer, J., based on the 
verdict of a jury, given on June 13, 1956, and reported 120 J.P. 414, that he was 
not entitled to damages for false imprisonment from the defendant, a metro- 
politan magistrate who, after convicting the plaintiff of two offences neither of 
which was punishable with imprisonment, had remanded him in custody for one 
week, under s. 14 (3) and (4) and s. 105 (1) (a) of the Magistrates’ Courts Act, 
1952, to enable a doctor’s report about his mental and physical condition to be 


obtained. 
The plaintiff appeared in person. 
Phillimore, Q.C., and Rodger Winn for the defendant, the magistrate. 


SINGLETON, L.J.: The appellant is Lieutenant Commander Boaks, the 
plaintiff. He appeals against a judgment of PitcHEr, J., given on the verdict 
of a jury on June 13 of this year. He claimed damages against the defendant 
for false imprisonment. The claim came about in this way. Commander 
Boaks has a motor car on which there are a number of placards or notices which 
direct attention to danger on the roads. For some time he has pursued a cam- 
paign with a view to lessening danger on the roads. Whether his way of doing 
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that is right or wrong is neither here nor there, today. From time to time he had 
trouble with the police, and he paid quite a few visits to Bow Street Magistrates’ 
Court. On Oct. 1 of last year he had his motor car in Wellington Street and he 
stopped at the corner of Wellington Street and the Strand. A police officer 
wished him to proceed, as the lights were in his favour, but he did not do so. 
In the result a charge was preferred against him of wilfully obstructing the free 
passage of the highway by causing a crowd to assemble. Over and above the 
notices on the car there is a loudspeaker attached to it, though I do not know 
that that was used on the day in question. 

The charges which were made against the plaintiff were twofold. He was 
charged under the Highway Act, 1835, s. 72, with the offence of “ wilfully 
obstructing the free passage of any such highway ” which is punishable by a fine 
not exceeding 40s. He was also charged under the Motor Vehicles (Construction 
and Use) Regulations, 1955, reg. 89 of which provides: 


‘* No person in charge of a motor vehicle or trailer shall cause or permit the 
motor vehicle or trailer to stand on a road so as to cause any unnecessary 
obstruction thereof ”’; 


and the penalty for breach of that regulation is a fine not exceeding £20. His 
case was heard before the magistrate, Mr. Bertram Reece, the defendant in this 
action, on Oct. 3. The defendant came to the conclusion that the charge was 
proved. He was a little concerned when he found how many times the plaintiff 
had been before the court on a charge of that kind. He had been before the 
same magistrate (the defendant) on several occasions. The defendant, being 
satisfied that the case was established, had asked for the record of the plaintiff. 
He found that the plaintiff had a long list of previous convictions of a similar 
character. He was rather puzzled how to deal with the matter, having regard 
to his duty to the public and to the plaintiff. He was impressed by the fact 
that the plaintiff claimed to be vested with some power to override the police 
in their control of the traffic on the highway and to disregard the automatic 
traffic lights whenever he pleased: his demeanour in the box showed that he did 
not intend to desist from his activities on the highway. As the defendant said, 
he had to consider what was the appropriate approach to a case of a man with 
that record and outlook; he decided to remand the plaintiff. He did not grant 
bail. The result was that the plaintiff was taken to Her Majesty’s Prison at 
Brixton, where he remained for seven days. He made application for release, 
either by the grant of bail or in some other way, on occasions, but he remained 
there for seven days. The medical officer-had not found anything wrong in his 
mental condition: he had objected to being medically examined. He was then 
taken back to Bow Street and came before the same magistrate, the defendant. 
He was determined not to desist from the course of conduct which he had pursued, 
whereupon the defendant ordered a conditional discharge for twelve months. 
That having been done, the plaintiff commenced this action against the defendant 
in which he claimed damages for false imprisonment. The defence admitted 
most of the facts alleged, and said in para. 4: 


‘** The said remand of the plaintiff in custody was made by the defendant 
pursuant to and was authorised and rendered lawful by the provisions of 
s. 14 (3) and (4) and s. 105 (1) (a) of the Magistrates’ Courts Act, 1952.” 


The case was heard before PrucuEr, J., and a jury last June. Certain questions 
were put to the jury, having been agreed between the plaintiff in the case and 
counsel for the defendant; and these questions, in so far as they are of importance, 
were answered in favour of the magistrate, the defendant in the action. The 
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—jury found that at the time the defendant signed the committal order the section 
under which the plaintiff was convicted was stated on the committal order as 
s. 14 (3) of the Magistrates’ Courts Act, 1952. They also found that the defendant 
was not vindictive. That question had been put to them, I assume, at the 
request of the plaintiff. After the verdict of the jury the learned judge had to 
determine the point of law whether or not the defendant had a right to remand 
the plaintiff in the circumstances and in the way in which he did. That depends 
now on three sections in the Magistrates’ Courts Act, 1952. 

In order to appreciate the point, it is perhaps desirable to look a little further 
back into the history of this branch of the legislation. Under s. 14 of the Magis- 
trates’ Courts Act, 1952, a magistrate is given a general power to adjourn the 
trial of a case which is before him; under s. 14 (3) of that Act 


‘‘A magistrates’ court may, for the purpose of enabling inquiries to be 
made or of determining the most suitable method of dealing with the case, 
exercise its power to adjourn after convicting the accused and before sen- 
tencing him or otherwise dealing with him; but, if it does so, the adjourn- 
ment shall not be for more than three weeks at a time.” 


It is under that section that the defendant claimed to have acted, and was found 
by the jury to have acted, in this case. 

The plaintiff submitted to this court that the defendant’s order was made for 
the purpose of having a medical inquiry, and that s. 14 of the Act of 1952 did not 
apply. He said that a remand for that purpose could only be made under s. 26 
of the Act of 1952, and then only if the offence which was charged was an offence 
punishable on summary conviction with imprisonment, and that neither of the 
offences of which he was accused before the defendant was an offence punishable 
on summary conviction with imprisonment. Therefore it was claimed by the 
plaintiff that the defendant’s order remanding him to Brixton Prison for a week 
was unlawful, and that his imprisonment in Brixton was false or wrongful 
imprisonment. Those are the matters that had to be considered. 

I cannot help thinking that there is a little misunderstanding on the part of 
the plaintiff on the law. I would not have him think that I do not appreciate 
what he has said in this court, nor the stand which he has taken up. In the 
course of yesterday afternoon I did go out of my way, perhaps, to indicate to 
him that he would have an easier life if he did not go about each day looking for 
trouble. That has nothing to do with the point of law raised. I wish, though, 
that I could persuade him, or that someone could, that life would be easier for 
him, and easier for the police, and for others, if he helped the police rather than 
if he took his own line on what should be done in regard to traffic lights. 

On the legal position, it is right that I should refer to the Summary Jurisdiction 
Act, 1848. Section 16 provided: 


‘*, . . Before or during such hearing of any such information or complaint 
it shall be lawful for any one justice, or for the justices, in their dis- 
cretion, to adjourn the hearing of the same to a certain time and place 
to be then appointed and stated in the presence and hearing of the party or 
parties, or their respective attornies or agents then present, and in the 
meantime the said justice or justices may suffer the defendant to go at large, 
or may commit him to the common gaol or house of correction, or other 
prison, lock-up house, or place of security .. .” 


That section of the Summary Jurisdiction Act, 1848, gave to the magistrates a 
general power to adjourn a case. 
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A question arose over the years whether that covered a right to adjourn the 
hearing after the defendant in such a case had been proved to be guilty to the 
satisfaction of the magistrate; and to set that matter at rest there was included 
in the Criminal Justice Act, just one hundred years later, s. 25 of the Criminal 
Justice Act, 1948, which is headed: 


** Power of courts of summary jurisdiction to adjourn a case after convic- 
tion and before sentence.” 


The section is declaratory of the law. Sub-section (1) is all that I need read: 


“‘ It is hereby declared that the powers of a court of summary jurisdiction 
under s. 16 of the Summary Jurisdiction Act, 1848, to adjourn the hearing 
of a case includes power, after a person has been convicted and before he has 
been sentenced or otherwise dealt with, to adjourn the case for the purpose 
of enabling inquiries to be made or of determining the most suitable method 
of dealing with his case: Provided that a court of summary jurisdiction shall 
not for the purpose aforesaid adjourn the hearing of a case under the said 
s. 16 for any single period exceeding three weeks.” 


Thus, s. 25 of the Act of 1948, read with s. 16 of the Act of 1848, makes it clear 
beyond measure that the justices had, either before or after conviction, a right 
to adjourn a case, and that right extended to a right to adjourn for the purpose 
of enabling inquiries to be made or of determining the most suitable method of 
dealing with the case. There is no question so far. 

The Criminal Justice Act, 1948, by s. 26 (1) enacted: 


““ Without prejudice to any powers exercisable by a court under the 
last foregoing section, where a person is charged before a court of summary 
jurisdiction with an offence punishable on summary conviction with imprison- 
ment, and the court is satisfied that the offence has been committed by that 
person but is of opinion that an inquiry ought to be made into his physical 
or mental condition before the method of dealing with him is determined, 
the court shall remand him in custody or on bail (with or without sureties) 
for such period or periods, no single period exceeding three weeks, as the court 
thinks necessary to enable a medical examination and report to be made.” 


It will be observed that the section puts a duty on the court—an imperative 
duty. If the court is of opinion that inquiry ought to be made into his physical 
or mental condition before the method of dealing with him is determined, “‘ the 


court shall remand him ”’. That is more than a power: it is a direction. 
The commencing words of s, 26 are: ‘Without prejudice to any powers 
exercisable by a court ’’. There was no need for those words, in my view. The 


direction in s. 26 of the Act of 1948 is something over and above the power given 
to the magistrates in the other section I have mentioned, and it does not take 
anything away from it. 

Thereafter there came the Magistrates’ Courts Act, 1952, which is a consolidat- 
ing Act. I have already referred to s. 14 of that Act, but it is right that I should 
read sub-ss. (1) and (3) to show what the state of the law is. Section 14 reads: 


‘*(1) A magistrates’ court may at any time, whether before or after begin- 

* ning to try an information, adjourn the trial, and may do so, notwithstanding 
anything in this Act, when composed of a single justice. 

‘“* (3) A magistrates’ court may, for the purpose of enabling inquiries to 

be made or of determining the most suitable method of dealing with the 

case, exercise its power to adjourn after convicting the accused and before 
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sentencing him or otherwise dealing with him; but, if it does so, the adjourn- 
ment shall not be for more than three weeks at a time.”’ 


It is under that sub-section—that is, s. 14 (3)—that the defendant dealt with the 
case of Lieutenant Commander Boaks, the plaintiff. 

The plaintiff in his address to the court this morning pointed out that this 
court owed a duty to the public to see that magisterial power was not abused. 
He said that that which had been done in his case was a monstrous power if it 
was used as it was in this case, and that he, the plaintiff, was wrongfully deprived 
of his liberty. I cannot look on the case in that way, and I will state why I 
cannot in a few words. Section 14 of the Act of 1952, which is a combination of 
the powers given by s. 16 of the Summary Jurisdiction Act, 1848, and s. 25 of the 
Criminal Justice Act, 1948, gives the magistrate or a stipendiary or a metro- 
politan magistrate certain powers of adjournment. It is not to be assumed that a 
magistrate will exercise lightly a power to remand in custody for a week or for 
three weeks a person who comes before him. But there are cases (and the 
defendant seems to have thought this was one of them) where it is desirable, in 
the interests of the person before the court, as well as in the interests of the public, 
that proper inquiries should be made. Some instances were mentioned in 
argument yesterday: sometimes it occurs that a man is found guilty of insulting 
behaviour, but has led a perfectly good life in other respects; if he commits the 
same type of offence again and again the magistrate may well think—‘“‘ What is 
the use of a small fine each time ? Is there not something more that can be done 
to help the man ?”’ It may be that the man himself will not take advice of a 
kind that he ought to take. The magistrate has power under s. 14 to remand him 
for the purpose of enabling inquiries to be made or of determining the most 
suitable method of dealing with the case. He must not order a remand in custody 
for more than three weeks at a time. A magistrate who makes such an order 
realises that he is depriving the person before him of his liberty for a period. 
No magistrate wants to do that in such a case. But if he comes to the conclusion 
that it is best, in the interests of the man before him and of the public and of 
everyone, that time should be given for inquiries to be made to help him, the 
magistrate, as to the best way of dealing with the case, he has the right to exercise 
the power given to him by Parliament. It is not a power which is often exercised, 
I imagine; but sometimes a case arises. If a magistrate in such circumstances 
believes it his duty to take that course, I do not think that it can be described 
as an exercise of a ‘‘ monstrous ” power; it is a power given by Parliament. 

The plaintiff disputes the right of the magistrate to make the order which he 
made under s. 14 (3) of the Act of 1952. He drew our attention to s. 26 (1) of the 
same Act: 


“‘ Tf, on the trial by a magistrates’ court of an offence punishable on sum- 
mary conviction with imprisonment, the court is satisfied that the offence 
has been committed by the accused, but is of opinion that an inquiry ought 
to be made into his physical or mental condition before the method of 
dealing with him is determined, the court shall adjourn the case to enable a 
medical examination and report to be made and shall remand him; but the 
adjournment shall not be for more than three weeks at a time.” 


It was submitted by the plaintiff that the power which was exercised by the 
defendant was a power given by s. 26 of the Act, but that it could only be 
exercised if the offence was one punishable on summary conviction with imprison- 
ment, which was not this case. It was pointed out that s. 26 did not include at 
its commencement the words ‘‘ Without prejudice to any powers exercisable by a 
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court under the last foregoing section’, as s. 26 of the Criminal Justice Act, 
1948, did. So it was argued that the course which was taken could only be taken 
if the conditions of s. 26 were fulfilled, and they were not. In other words, the 
argument was that in view of s. 26 of the Act of 1952, s. 14 really had no bearing 
and could not be used. I do not accept that argument. Section 14 of the Act 
of 1952 preserves the right to adjourn which the magistrates had before the Act 
of 1952 was passed. Section 26 of the Act of 1952 is, as s. 26 of the Act of 1948 
was, an imperative section: it places a duty on the magistrates to adjourn in a 
case punishable on summary conviction with imprisonment, if the magistrates 
are of opinion that an inquiry ought to be made into the physical or mental 
condition of the man. If they have formed the opinion that a physical and 
mental examination is necessary, they must not deal with the case until that 
examination is made. 

I have said already that the words which appear at the commencement of 
s. 26 of the Act of 1948—‘* Without prejudice ’’, ete.—were, in my view, unneces- 
sary. They are omitted from s. 26 of the Act of 1952. The position is that there 
remains a general power to order an adjournment of a case for the purpose of 
enabling inquiries to be made or of determining the most suitable method of 
dealing with the case. That is what was done. Under s. 26 there is an imperative 
duty to adjourn a case in the events set out in that section. The one does not 
disturb or destroy the other. 

In my opinion the learned judge was right, on the verdict of the jury to ente: 
judgment for the defendant. He did so. The plaintiff appeals to this court. He 
has conducted his case with propriety in every way, but I am satisfied that thi- 
appeal fails and should be dismissed. 





JENKINS, L.J.: I agree. The findings of the jury on the five questions 
put to them dispose of the plaintiff’s primary contention that the order remanding 
him in custody was made without jurisdiction, in that it was made under s. 26 (1 
of the Magistrates’ Courts Act, 1952, and that the jurisdiction under that pro- 
vision only arose in the case of offences punishable on summary conviction with 
imprisonment. The offences with which the plaintiff was charged in this case 
did not answer that description; but it must now be taken, having regard to the 
jury’s findings, that the plaintiff was in fact remanded in custody by an order 
made under s. 14 (3) of the Act of 1952. The appeal therefore resolves itself 
into the narrow point whether the defendant had jurisdiction to make that order 
under s. 14 (3) of the Act of 1952, read in conjunction with sub-s. (4) of the same 
section and s. 105 of the same Act. 

SrncitetTon, L.J., has gone fully into the relevant legislation leading up to 
s. 14 (3); and for the reasons he has given (to which I cannot usefully add 
anything) I agree that the order complained of by the plaintiff was made with 
jurisdiction, and consequently that his claim that the order made was a nullity, 
with the result that he was committed to prison under an order which had not 
been validly made, must fail; and it follows that this appeal should be dismissed. 

I should perhaps add that this court is in no way concerned with the merits or 
demerits of the plaintiff's views as to the management of traffic. The sole 
question before us is the pure question of law whether he was rightfully or wrong- 
fully remanded in custody—that is to say, whether the order was made with 
jurisdiction or not. In my view it was made with jurisdiction, and the appeal 
fails for that reason. 


PARKER, L.J.: I entirely agree, and I will only add a few words lest 
the plaintiff should feel that this court has not fully appreciated his points. So far 
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as the main point is concerned, I entirely agree with what my Lords have said, 
and I would only add that it seems to me that s. 28 of the Magistrates’ Courts 
Act, 1952, puts the matter beyond all doubt. That section is a section dealing 
with the power of magistrates to commit to quarter sessions with a view to a 
Borstal sentence. Sub-section (2) says: 

‘* Before committing any person for sentence under this section, the court 
shall consider any report or representations made by or on behalf of the 
Prison Commissioners on the offender’s physical and mental condition and 
his suitability for a sentence of Borstal training; and if the court has not 
received such a report or representations it shall after conviction adjourn the 
hearing in accordance with s. 14 (3) of this Act and remand the offender in 
custody to enable the report or representations to be made.” 


it seems clear, therefore, that that sub-section recognises that in certain cases a 
remand for a medical report may be made under s. 14 (3). 

So much for that point. As I understand it, the plaintiff takes two further 
points. The first one (which strictly, I think, is not covered by the grounds of 
appeal) is this, that, there being power under s. 14 (4) to remand a defendant 
when an adjournment is made under sub-s. (3), and there being power under 
s. 105 of the Act, when such a remand is made, to remand a man on bail, the 
magistrate ought in this case to have remanded him on bail on condition that he 
subjected himself to medical examination. The plaintiff puts it somewhat force- 
fully: he says: ‘“‘ Here is a case in which I could only be fined, and that to a 
maximum of £20, and here I was put in prison ”. The answer to that is clear, that 
the defendant had power to do what he did: it was within his discretion to 
remand the plaintiff in custody or on bail. If, of course, the defendant failed to 
give the plaintiff an opportunity to be put on bail because of some vindictive 
motive, that would be clearly an abuse of power, but the jury here have negatived 
any such view. 

The other point which the plaintiff takes is this, that there was a misdirection 
by the learned judge in his summing-up to the jury. In his summing-up the 
learned judge said: 

‘* However, when you are considering that, you have to bear this in mind, 
that when finally the plaintiff was released and taken back to Bow Street at 
the end of the seven days and brought up once again before the defendant, 
the defendant said to him: ‘ Well, now, will you give some form of under- 
taking that you will stop all this stupid nonsense ?’ and he (the plaintiff) said : 
‘Certainly not’ . . . So he had not got what he wanted because the plaintiff 
had been unwilling to submit himself to a medical examination, and then he 
asked the plaintiff: ‘ Will you give me an undertaking not to behave in 
this way ?’, and the plaintiff said ‘ Certainly not ’.” 

In this court the plaintiff complains that he never used the words ‘“ Certainly 
not”. He said (in effect) that he would not give up his right (as he felt it was) 
to stay in the road, even though the traffic lights are in his favour, until all 
pedestrians within range have passed. It is quite clear that when the learned 
judge was referring (and the defendant was referring) to an undertaking to 
‘stop this stupid nonsense’, he was referring to an undertaking not to hold 
himself out as the traffic controller and usurp the position of the police. I can 
see no misdirection by the learned judge, and. accordingly, that point also fails. 
I would dismiss the appeal. Appeal dismissed. 

Solicitor: Treasury Solicitor. HS. 
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COURTS-MARTIAL APPEAL COURT 
(Lorp Gopparp, C.J., HiItbERY AND ORMEROD, JJ.) 
November 29, 1956 
R. v. CARR 


Criminal Law—Corruption—Ingredients of offence—Prevention of Corruption 
Act, 1906 (6 Edw. 7, c. 34), s. 1 (1). 

On a charge of accepting a bribe, contrary to s. 1 (1) of the Prevention of 
Corruption Act, 1906, the prosecution are required merely to prove that the 
accused person did receive a bribe as an inducement to show favour. They are not 
required further to prove that he actually did show favour in consequence of 
having received the bribe. 

APPLICATION for leave to appeal against conviction. 

The court dismissed the application of Major Charles Victor Carr, Royal 
Engineers, for leave to appeal against his conviction by general court-martial 
sitting at Aqaba, Jordan, on the charge of committing a civil offence, to wit, 
corruption against the provisions of the Prevention of Corruption Act, 1906, 
s. 1 (1). 

David Lloyd and Byng for the appellant. 

E. Garth Moore for the Crown. 


LORD GODDARD, C.J.: Leave to appeal will not be given in this case, 
but I must say one word for the guidance of prosecuting officers and judge- 
advocates. The officer was charged in this case with taking a bribe, an offence 
against the Prevention of Corruption Act, 1906. The judge-advocate told the 
officers of the court-martial that they must be satisfied not only that he received 
a bribe as an inducement to show favour but also that he did show favour. 
That is not so; the bribe was given to him as an inducement to show favour. 
It does not matter if he did show favour. If the person did what is called 
double-crossed, and did not do what he was bribed for, that is no reason why 
he should be acquitted of taking a bribe. If he takes a bribe and goes straight 
off and says “‘ Here is the bribe he has given me ”’, that may show in certain 
circumstances that he is not acting improperly. In this case the direction given 
was quite a wrong direction, but it was given in favour of the prisoner and not 
against him. I have said what I have said merely because if there is an idea 
that in such an offence it is necessary to show that the person did that which 
the bribe was given to him to do, it is an impression that should be corrected. 


Application dismissed. 


Solicitors: Lomer &> Wheater; Director of Army Legal Services. 


T.R.F.B. 
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COURTS-MARTIAL APPEAL COURT 
(Lorp Gopparp, C.J., HitBERY AND ORMEROD, JJ.) 
November 29, 1956 
R. v. LINZEE 
R. v. O’DRISCOLL 


Criminal Law—Assault—Evidence—Corroboration—Evidence of person assaulted 
— Witness alleged to be implicated in assault. 

On a charge of assault, corroboration of the evidence of the person alleged to have 
been assaulted is not required in law or as a rule of practice. 

Where, however, two British officers were charged with assaulting a Cypriot 
subject who was in custody, and the prosecution relied on the evidence of the 
person alleged to have been assaulted whose body bore bruises consistent with an 
assault and also on the evidence of a British private soldier who was alleged to 
have taken part in the assault, and the judge-advocate warned the court that the 
soldier was a tainted witness and that it was desirable that the court should look 
for corroboration of his evidence, 

Hep: that the direction of the judge-advocate was correct, and that, taking 
into consideration the medical evidence with regard to the nature of the injuries 
of the person alleged to have been assaulted, there was ample evidence to support 
the conviction of one of the officers which had been confirmed by the confirming 
officer. 

APPEALS against convictions. 

The appellants, Captain Robert Alexander Craig Linzee, the Gordon High- 
landers, and Captain Gerald O’Driscoll, the Intelligence Corps, appealed against 
their convictions by a general court-martial sitting at Nicosia, Cyprus. The first 
appellant was charged (1) with an assault occasioning actual bodily harm to one 
Koronides, a Cypriot suspect while he was in custody; (2) an assault on another 
suspect named Constantinou; (3) conspiring with the second appellant and 
others to pervert the course of public justice; and (4) assault occasioning actual 
bodily harm to another prisoner suspect. The second appellant was charged with 
the first three offences but not with the fourth. The court-martial found both 
appellants Guilty on the second charge, assault on Constantinou, but the con- 
firming officer did not confirm that finding against Captain O’Driscoll, and the 
court-martial found both appellants Guilty of the conspiracy charge. On the 
other charges the court-martial returned a finding of Not Guilty. Both appellants 
were sentenced to be cashiered, but the confirming officer reduced the sentences 
to dismissal from the army. 


David Lloyd and Byng for Captain Linzee. 
Peter Lewis for Captain O’ Driscoll. 
E. Garth Moore for the Crown. 


LORD GODDARD, C.J.: This is an appeal by two officers, one Captain 
Linzee and the other Captain O’Driscoll, who were convicted before a general 
court-martial sitting on the island of Cyprus. Captain Linzee was convicted of 
two offences and Captain O’Driscoll of one. Captain Linzee was convicted of 
assaulting a prisoner who was in custody and whom he was interrogating; 
Captain O’Driscoll was also convicted of assaulting that prisoner, but the con- 
firming officer did not confirm the finding. They were also both convicted of 
conspiring among themselves and with others to pervert the course of public 
justice. 

Anybody who has read the papers in this case, and who has read the testi- 
monials which were given to these two officers for their gallantry and the good 
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service they have done in the suppression of terrorism in Cyprus, and the number 
of lives they probably have saved by their efforts, can approach this case only 
with a feeling that it is a most unhappy business. I say of this court, as I am 
sure one can say of the court-martial, that they would approach this case with 
every sympathy with the officers, who on account of the terrible stress to which 
they had been subject, may have temporarily lost their heads and ill-treated a 
prisoner, and then, realising what they had done, wanted to cover it up. I am 
sure, therefore, that the court-martial approached this case with every feeling 
of sympathy for two gallant officers, but I want to point out to the persons 
who are subject to courts-martial and who appeal to this court certain things that 
they may not altogether understand with regard to the functions of this court. 
We cannot try anybody; we do not try anybody. We sit merely as a court of 
appeal, and as a court of appeal our duties are these. First of all, we have to see 
that the finding is one that is possible inlaw. Then we have to see that there was 
evidence before the court-martial which supported their finding. ‘Then, if any 
question of law arose, we have to see whether or not the law has been correctly 
laid down by the judge-advocate, who nowadays is a qualified lawyer in every 
case before a general court-martial, I think, and in most cases before a district 
court-martial. We have to see that the summing-up was adequate and, as we 
have repeatedly said in the Court of Criminal Appeal, the summing-up is adequate 
if it states fairly the facts for the prosecution and states fairly the nature and 
evidence of the defence. It is not necessary to go into every point which the 
defence has raised. It is not necessary to go into the evidence of every witness. 
The court has to be reminded of the nature of the defence, and it is desirable that 
they should be reminded in substance, but not in detail, of the evidence given 
for the defence. It is not our function to re-try the case because we do not see 
the witnesses, and no court of appeal does re-try the case in the sense of sub- 
stituting themselves either for a jury in a civil case or for a court-martial in the 
case of one of the services. 

In this case there were the two charges (charges 2 and 3) on which there were 
convictions, but there were two other charges (charges 1 and 4), which were also 
charges of assault, on which the court-martial acquitted. That, of itself, con- 
sidering the nature of the case and the general nature of the evidence that was 
given, the general surroundings of assaults on prisoners, and corroboration or 
lack of corroboration, seems to me to show that the court-martial applied their 
minds with care to the evidence put before them. It is fair to say that the 
corroboration, or what was said to be cgrroboration and what was possibly 
corroboration, in regard to charges | and 4 was not as strong as it was with regard 
to charge 2. Charge 3 stood on a different footing. The court-martial found that 
these two officers were guilty of assault on one man and not guilty of assault 
on another man. I say the “‘ two officers ’ because the court-martial found the 
case proved against both, although in the case of Captain O’Driscoll the con- 
firming officer did not confirm the finding. 

We have had read to us various passages from the summing-up, a summing-up 
which we have all read with care ourselves, and the court cannot find misdirection 
of any sort or kind. We think that the judge-advocate gave a summing-up 
which is quite impeccable. In every judge’s summing-up, or nearly every judge’s 
summing-up, if one goes through it with a magnifying glass, some sentence can 
be found of which one can say that it is not quite accurate or that something else 
ought to have been said. The fact is that one should not look at the summings-up 
in that way. The summing-up must be taken as a whole and it must be seen that 
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there is no misstatement of law; that is the first thing. Certainly there is no mis- 
statement of law here. It must then be seen whether, in those cases where a 
long-standing practice has become established of requiring certain warnings or 
directions to be given, that the warnings or directions have been given. 

One of the matters of challenge in this case is whether a sufficient direction on 
corroboration was given. The matter of corroboration of evidence is perfectly 
simple. There are certain, very few, cases in which the law requires corroborative 
evidence to be given by another witness and unless it is forthcoming there cannot 
be a conviction and it would be the duty of the judge or the court-martial to 
stop the case. The commonest case is the unsworn evidence of children. The 
unsworn evidence of a child may be taken on any matter, but there is the pro- 
vision in the Children and Young Persons Act, 1933, s. 38, that that evidence 
must be corroborated by sworn testimony. It is a statutory rule that a charge 
of perjury cannot be sustained on the evidence of one witness (Perjury Act, 1911, 
s. 13). So also in most cases of high treason, and there are other cases in which 
there is some statutory provision as to corroboration. ‘There are other cases 
in which it is so desirable that there should be corroboration that for very many 
years judges have always warned juries, and judge-advocates, taking their 
cue from the judges, continue to warn courts-martial that it is most desirable 
that they should find corroboration. That is principally with regard to the 
evidence of accomplices. 

In this case it is said that there was not a warning with regard to corroboration 
though there was with regard to the charge of assault, but this was a curious case. 
This was not a case in which an accomplice was the principal witness for the 
prosecution. The person who was assaulted here was the man Constantinou. 
He gave his evidence and his evidence did not require to be corroborated; there 
was no requirement either as a rule of practice or of law. If aman comes before 
the court and says: ‘‘ This man hit me in the face ”’ or “ stabbed me ”’, there is 
no rule of law that his evidence should be corroborated. A private soldier, who 
is said to have been present and to have taken some part in the assault, was 
called, and the judge-advocate did warn the court-martial that that witness’s 
evidence ought to be corroborated. That certainly was a direction which was 
being given in favour of the prisoners, because what really the soldier was doing 
was corroborating the complainant’s evidence. Speaking for myself, I do not 
feel at all sure that it was necessary that there should be this warning in this 
particular class of case. The ordinary case in which corroboration is required 
is where the accomplice comes forward and says that a man has committed an 
offence. The commonest case, which HILBERY, J., put during the argument, is 
the case of a man charged with receiving stolen goods. The prosecution call the 
thief, and he says: ‘“‘I stole the goods and sold them to this man”. It is 
desirable that his evidence should be corroborated, because he might be accusing 
other people in order to secure an indulgence for himself. 

In the present case Constantinou said that these two officers assaulted him. 
Then the prosecution called a soldier who was there and who was alleged to have 
taken part in it. It was, therefore, quite right for the judge-advocate to warn 
the court-martial that that witness was to a great extent, if you like, a tainted 
witness and therefore they should not accept his evidence unless they were 
thoroughly satisfied with it, and that it would be desirable to find some corro- 
boration; but in fact the man was corroborating the complainant. Assuming, 
therefore, that there was evidence which required to be corroborated, there was 
ample corroboration here if the court-martial chose to accept it. The duty of a 
judge-advocate is to point out the necessity or desirability, as the case may be, 
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of corroboration, and, then having done that, to point out to the court what 
can be corroboration. It is not for him to say whether it does corroborate; 
that is for the court. 

In this case the judge-advocate pointed out to the court-martial that this man 
was found by two doctors, a Greek doctor and a doctor of the Royal Army 
Medical Corps, to have on him chain marks, and he said he had been assaulted by 
being beaten with a chain. There was a chain in the place where he was interro- 
gated, and it was that chain he was beaten with, and there was evidence by the 
doctors that there were bruises on this man’s body which appeared to have been 
caused by a chain. That corroborated his evidence if the court-martial accepted 
it. The court-martial had first to consider whether they could believe the 
evidence at all, because no kind of corroboration would turn a lie into truth, and 
in any court when considering corroboration the first question is whether the 
court are satisfied with the evidence given. The court ask themselves whether it 
is evidence en which they would act without its being corroborated. If the court 
consider that the evidence is untrue, no question of corroboration arises. Here, 
the court, having heard the evidence, came to the conclusion that there was an 
assault. We cannot say they were wrong. There was abundant evidence on 
which they could come to that decision. 

In the other charge, of conspiracy to pervert the course of public justice, the 
evidence was this: It was said that it leaked out that there had been this beating- 
up of the prisoner and the Special Investigation Branch of the army were making 
inquiries, and that thereupon these two officers went round and interviewed 
witnesses and tried to induce them to suppress the facts relating to this beating-up, 
and to leave them out of any statement the witnesses might give to the officers 
whose duty it was to collect the evidence together and, if necessary, lay it before 
the commanding officer for the purpose of considering whether a court-martial 
should be held. In other words, it was said that the officers were trying to induce 
witnesses to give false evidence or to omit from their evidence these facts of the 
assault. The judge-advocate not once, but more than once, warned the court- 
martial of the danger that there might be in this case of acting on uncorroborated 
evidence, because the evidence was uncorroborated. Then evidence was given for 
the defence, and when the judge-advocate summed up, no one can say that he did 
not sum up fairly. It is complained that he did not put the matter as strongly 
to the court-martial as a judge might have done. I do not think it can be put 
higher than “‘ might have done”’. The position of the judge-advocate is cer- 
tainly not that of a judge. He has not the authority over a court-martial that a 
judge has over a court over which he is presiding. I should not expect a judge- 
advocate to address a court-martial in entirely the same way that a judge may 
at times address or direct a jury. 

For the reasons which I have endeavoured to state, however lamentable this 
matter may be, and however much one may sympathise with these gallant 
officers who committed a serious crime of which their fellows take a serious view, 


this court can only dismiss the appeals. 
Appeals dismissed. 


Solicitors: Lomer & Wheater; Registrar of Courts-Martial Appeal Court; 


Director of Army Legal Services. 
T.R.F.B. 
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COURT OF APPEAL 
(Lorp Gopparp, C.J., Morris, L.J., AND VaIsEy, J.) 
December 3, 4, 1956 


METROPOLITAN POLICE DISTRICT RECEIVER v. CROYDON 
CORPORATION AND ANOTHER 
MONMOUTHSHIRE COUNTY COUNCIL v. SMITH 


Police—Injury to police officer on duty through negligence of third party—Officer’s 
wages during incapacity paid by authority—Right of authority to recover from 
third party—Local Government Act, 1888 (51 & 52 Vict., c. 41), s. 30 (3). 

Two police constables were injured while on duty by negligent drivers 
of motor vehicles. During the period of their incapacity they were paid by the 
police authority the full wages and allowances due to them by virtue of statutory 
provisions. In proceedings taken by them they recovered damages which did not 
include loss of wages or other emoluments. The Receiver of the Metropolitan 
Police and the Monmouthshire County Council, who paid the wages and other emolu- 
ments to the police constables during their incapacity, claimed from the drivers of 
the vehicles in question the sums paid by them respectively to the constables on 
the ground that the drivers had been unjustly enriched by those payments because. 
but for those payments, the amount of special damage for which they were liable 
would have been increased by those amounts. 

Held: the police authorities suffered no financial loss through the negligence of 
the defendants because they had to pay the wages and other emoluments to the 
police officers so long as they were members of the forces and the only loss they 
suffered was the loss of the services of the constables for which no action lay, the 
police constables being the servants of the Crown and not of the police authority; 
the defendants had not been enriched by the payments made by the police author- 
ities as they had paid all the damages the injured police constables had sustained 
through their negligence; and, therefore, the actions by the authorities failed. 

APPEALS. 

These were two appeals, based on similar facts, and in which the same question 
of law arose. 

(i). Metropolitan Police District Receiver v. Croydon Corporation and Another. 

The defendants, Croydon Corporation and Jesse William Holloway, appealed 

from a decision of StapE, J., dated June 11, 1956, and reported 20 J.P. 399. 

In this action the plaintiff, the Receiver for the Metropolitan Police District, 

claimed £104 paid by him to John Edward Bowman, a police constable in the 

Metropolitan Police, who was run down, while on duty on Jan. 25, 1952, by 

a motor lorry owned by the defendant corporation and driven by the second 

defendant as their servant or agent. As a result of the accident Mr. Bowman was 

incapacitated from performing his duties as a police constable from Jan. 25, 

1952, to June 9, 1952, and from Sept. 29, 1952, to Oct. 28, 1952, during which 

time the plaintiff paid him his full wages and allowances. The plaintiff claimed 

that the defendants were liable to Mr. Bowman in damages as the result of the 
accident, and had benefited to the extent of £164, part of the wages and allow- 
ances paid to Mr. Bowman by the plaintiff, so that the defendants’ obligation to 

Mr. Bowman had been reduced by that amount, and that the plaintiff was 

entitled to recover that sum from them. The defendants contended that the 

claim disclosed no cause of action and that the damages claimed were irrecover- 
able at law. S Laps, J., held that, since the constable would have been entitled 
to recover the amount of £104 from the defendants as damages for their negligence 
if the plaintiff had not paid (under what the law regarded as compulsion) the 
constable’s wages during his incapacity, and since the defendants had the benefit 
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of the plaintiff's payments by the discharge pro tanto of their liability, the 


plaintiff was entitled to recover from them the sum of £104. 


(ii) Monmouthshire County Council v. Smith. 


The plaintiffs, Monmouthshire County Council, appealed from a decision of 


LynskKEY, J., dated June 15, 1956, and reported 120 J.P. 417. The plaintiffs 
claimed from the defendant six sums, amounting in all to £751 18s., as money 
which, by reason of the defendant’s negligence causing personal injury to a police 
constable, William Frank Nash, the defendant was ultimately liable to pay 
by way of damages, and which, by reason of their statutory obligations, the 
plaintiffs had paid to or on behalf of Nash. 

On Nov. 7, 1952, Mr. Nash, a police constable serving in the Monmouthshire 
Constabulary, was seriously injured owing to the negligence of the defendant. 
On Dee. 21, 1952, he was certified as unfit for duty by the police surgeon and was 
away on sick leave until Feb. 21, 1953, when he returned to work but was able to 
undertake only light duties. On July 3, 1954, he became totally unfit again, 
and as from Dec. 21, 1954, he was compulsorily retired. Mr. Nash received his 
full salary and allowances (including a house allowance in respect of the rent 
of his house) from Dee. 21, 1952, until Dee. 31, 1954, and after that date received 
a pension, to all of which he was entitled by virtue of statute. By virtue of the 
Local Government Act, 1888, s. 30 (3), and the Police Act, 1890, s. 33 and 
Sch. 3, the plaintiffs were legally bound to make and did make these payments. 
On Feb. 16, 1956, Mr. Nash recovered damages from the defendant for negli- 
gence. The damages did not include any sum in respect of loss of wages, as 
he had lost none, and in assessing the damages his right to a pension was taken 
into account. The plaintiffs sued the defendant for £751 18s., made up as 
follows: (i) the full pay and allowances (other than house allowance) paid to 
Mr. Nash from Dee. 21, 1952, to Feb. 20, 1953, and from July 3, 1954, to Dec. 
31, 1954; (ii) half of the full pay received by Mr. Nash between Feb. 21, 1953, 
and July 3, 1954, when he was on light duties ; (iii) house allowance for the 
periods when Mr. Nash was on sick leave; (iv) half of the house allowance 
for the period when Mr. Nash was on light duties; (v) the pension paid to Mr. 
Nash from Jan. 1, 1955, to Feb. 16, 1956, the date on which Mr. Nash obtained 
judgment against the defendant; and (vi) fees paid to the police surgeon in 
connection with Mr. Nash’s disability. LyNskry, J., held that the plaintiffs 
were not entitled to recover the £751 18s. from the defendant because he had 
never been liable to pay these sums to Mr. Nash by way of damages for negligence. 

Paull, Q.C., Berryman, Q.C., and Humfrey Edmunds for Croydon Corporation 
and J. W. Holloway, the defendants in the first action. 

Gardiner, Q.C., and P. M. O’Connor for the respondent. the Receiver for the 
Metropolitan Police District, the plaintiff in the first action. 

Gardiner, Q.C., and R. C. Hutton for Monmouthshire County Council, the 
plaintiffs in the second action. 

Micklethwait, Q.C., and Pitchford for Eric George, Smith, the defendant in the 


second action. 


LORD GODDARD, C.J.: These are two appeals which raise exactly the 
same point. The first case is an action by the Receiver for the Metropolitan 
Police District against Croydon Corporation and a servant of the corporation, 
in which the Receiver is claiming the amount of a police constable’s wages 
during a time when the constable was off duty on account of an accident which 
he met with in the course of his duty, being injured by a lorry, the property 
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of the corporation, driven by their servant. In the second case the Mon- 
mouthshire County Council are suing for money which was paid to a police 
constable in the Monmouthshire Constabulary in similar circumstances, the 
defendant in the second case being Eric George Smith. In the first case SLADE, J., 
held that the Receiver was entitled to maintain his action. In the second case 


LYNSKEY, J., came to the contrary decision, and in the opinion of this court. 
LYNSKEY, J., was right. We do not agree with the decision of SLADE, J. 


It is necessary to refer briefly to the position in regard to pay, allowances and 
so forth of police constables, and for the present purposes there is really no 
difference between the two cases. In London the Metropolitan Police are 
under the direct control of the Home Secretary, but their wages are paid by the 
Receiver for the Metropolitan Police District, who, by the Metropolitan Police 
Act, 1829, is the person put in charge of the fund, which is derived from various 
sources, such as the rates and an Exchequer grant, out of which it is his duty 
to pay the wages of the police [s. 10 and s. 12 of the Act.] In this action the 
Receiver claims that, as he is the guardian of this fund, it is his duty to recover 
if he can any sum which is properly payable to the fund. It was contended 
on behalf of the Receiver that, as the police constable in question was off duty 
for several months, the Receiver was entitled to require the defendants to pay 
the wages which the Receiver had to pay to the constable during that period of 
incapacity. 

The Monmouthshire County Council come into the matter in this way. A 
county police force is under the control of the standing joint committee [of the 
county council and of the justices at quarter sessions], and the standing joint 
committee see to the payment of the wages of the members of the force, requiring 
the county council to provide the necessary sums out of the county fund. In 
this case Monmouthshire County Council had to provide the funds which the 
Monmouthshire Standing Joint Committee required. The county council base 
their claim on exactly the same ground as that on which the Receiver for the 
Metropolitan Police District bases his claim. 

By the statutes under which the police forces, both in the metropolis and in 
the counties, are governed and the statutory regulations made under those 
statutes, the police authority are obliged to pay a constable his full wages and 
allowances, although he may be off duty by reason of an injury received in the 
course of his service. The time may come when the police constable has to 
retire because the injury so received has unfitted him to remain in the police 
force. In that case he will receive a pension, but so long as he is in the police force 
he is paid, whether he is fit for duty or not. 

In each of the cases under appeal, the police constable was injured while he 
was on duty, and the injury kept him off his duties for several months. He was 
paid full wages during that time and received all the other emoluments to which 
he was entitled. He brought an action for damages in respect of the injury, 
but made no claim for loss of wages as part of the damage which he had sustained 
because he had not sustained a loss of wages. Therefore, the damages which 
the police constables recovered against the respective defendants were not so 
large as they would have been if the constables had been entitled to claim 
for loss of wages. It is submitted by leading counsel for the plaintiffs (and this 
is the foundation of his argument) that the defendants have received a benefit by 
reason of the fact that, as the Receiver, in the one case, and the county council, 
in the other, have paid the wages during the period of incapacity, the defendants 
have not had to pay as large damages as they would have had to pay in the 
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case of an injury to an ordinary person who was not paid wages while incapaci- 
tated, because in that case the defendant whose negligence had caused the 
injury to the workman would have to pay, as part of the special damages, the 
wages which the workman had lost. 

SLADE, J., treated the case which was before him as one which depended on 
the doctrine of unjust enrichment, and held that, inasmuch as the defendants 
escaped paying the injured constable’s wages because of the payments made by 
the Receiver, they must pay to the Receiver the amount of wages which they 
would have had to pay to the constable if he had not received his emoluments 
from the Receiver in the way which I have mentioned. That view seems to me 
to be a misconception, because I cannot see that the defendants were in any way 
enriched in that manner. The matter was thus dealt with shortly by Ear. 
JowittT in his speech in British Transport Commission v. Gourley (1): 


“ec 


. . it is, I think, if I may say so with the utmost respect, fallacious 
to consider the problem as though a benefit were being conferred on a 
wrongdoer by allowing him to abate the damages for which he would 
otherwise be liable. The problem is rather for what damages is he liable; 
and, if we apply the dominant rule, we should answer, ‘ He is liable for such 
damages as, by reason of his wrongdoing, the plaintiff has sustained ’.’’ 


In that case the question was whether, in assessing the compensation payable to 
a man for loss of earnings, regard was to be had to his gross earnings or to the 
amount which would have come into his hands after deduction of income tax. 
The latter was held to be the right measure. 

In each of the cases now before us, the police constable sustained certain 
damage for which he has been compensated. That damage did not include 
loss of wages, because he had already been paid his wages. What is the result 
of that ? The Receiver, in the one case, and the county council, in the other 
case, have not been called on to pay anything which they would not otherwise 
have had to pay. Their obligation is to pay the police officers during the time 
they are off duty through disablement, no matter what the reason is which has 
caused an officer to be off duty. Therefore, the plaintiffs are no worse off than 
they would have been if the accidents had never taken place. It is their duty 
to pay the policeman so long as he is a member of the police force. 

Once that point is realised, it follows that the only loss which the plaintiffs 
sustained is that they had to pay the police constables, although they received 
no service from them. That loss is exactly the loss which was recoverable, and 
in certain limited cases is still recoverable, in an action which is generally called 
an action per quod servitium amisit. Their damage consists in the fact that 
they were deprived of the services of the police constables. In point of fact it 
was never suggested, in either of the cases, that another officer had to be paid 
to carry out the injured constable’s duty. The old action of per quod servitium 
amisit was an action given to a master because he was deprived of the services 
of his servant. In A.-G. for New South Wales v. Perpetual Trustee Co. (Ltd.) (2) 
the Judicial Committee held that that action would not lie in the case of a police 
constable, because the officer was not a servant of the police authority. He is 
a servant of the Crown, and may have to act independently of the police authority. 
In Inland Revenue Comrs. v. Hambrook (3) this court applied that judgment in 
the case of an injury to a civil servant and expressed the view that the action 
per quod servitium amisit must nowadays be confined to the case of what are 


(1) [1955] 3 All E.R. 796; [1956] A.C. 185. 
(2) 119 J.P. 312; [1955] 1 All E.R. 846. 
(3) [1956] 3 All E.R. 338. 
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generally known as menial servants. Therefore, police authorities are not 
entitled to claim now for loss of services of police officers against the person who 
injures the police officers. 

In order, therefore, to maintain this action, it must be shown that the legal 
liability rests on some other principle. The principle which is prayed in aid 
here is the principle that money which constitutes unjust enrichment of a 
person may be recovered in an action for money had and received, or money paid 
to the use of the person. Both the learned judges considered with great care 
and very elaborately the decision of this court in Brook’s Wharf & Bull Wharf, 
Ltd. v. Goodman Bros. (1), a case in which the plaintiffs, who were warehousemen, 
had taken into their bonded warehouse furs which were imported and were 
liable to duty. A man keeps a bonded warehouse on the terms that he will be 
responsible to the Commissioners of Customs and Excise for dutiable goods which 
are deposited in the bonded warehouse before the duties have been paid. He is 
responsible to the Commissioners of Customs and Excise if those goods go out of 
his bonded warehouse before the duties have been paid. In that case the 
defendants had imported skins and put them in the plaintiffs’ bonded warehouse, 
not having paid duty, but they would have to pay duty when the goods went 
out. The goods were stolen from the bonded warehouse, and the Commissioners 
of Customs and Excise claimed the amount of the duty from the warehousemen, 
and recovered it from them. They had no answer; they had held the bonded 
goods, the bonded goods had left their warehouse and could be made available 
by the thieves on the home market, and the bonded warehousemen had to pay. 
They thereupon claimed, and were held entitled to recover, from the importers, 
the amount which they had paid, because it was primarily the importers’ duty 
to have paid the import duties as soon as the goods were imported into this 
country, and they avoided having to pay that sum on importation only by 
placing the goods in the bonded warehouse. Lorp Wricut, M.R., likened the 
case to one of principal and surety. 

To my mind, that case and the large number of cases which were cited there 
and have been cited in the present cases have no bearing on the matter which 
we have to decide. The obligation of the defendants in this case is to compensate 
the injured men for the damage which they have sustained. Where a man 
is injured by the negligence of another, the fact that the injured man’s employer 
had agreed to pay him his wages whether he was well or ill would, it seems to 
me, certainly afford a benefit in one sense to the wrongdoer, because, in an action 
for damages for negligence, the wrongdoer would not have to pay the damages 
which he would have had to pay if that agreement had not been made. That 
merely means that he does not have to compensate the plaintiff for an injury 
which he has not suffered. The obligation is, in the words of Eart JowiTrT 
(in British Transport Commission v. Gourley (2)), merely to pay “‘ such damages 
as, by reason of his wrongdoing, the plaintiff has sustained’. Having paid that, 
his obligation seems to me to be at an end. 

No doubt, if the action per quod servitium amisit had not now been heid 
inapplicable in the case of policemen and police authorities, the police authority 
would have been able to recover, and probably would have recovered damages 
from the wrongdoer on the ground that he had deprived the authority of the 
services of the servant, but that is the only claim, it seems to me, on an analysis 
of the matter, that the police authority can possibly put forward. Their claim 
is merely for the loss of services. The plaintiffs’ financial position has not 


(1) [1936] 3 All E.R. 696; [1937] 1 K.B. 534. 
(2) [1955] 3 All E.R. 796; [1956] A.C. 185. 
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been altered by a sixpence in this case. Their duty is to pay the wages 
whether the policeman is on duty or not, so long as he remains a member of 
the police force. 

For these reasons, I think that the judgment of Lynskey, J., was perfectly 
right when he held that there was no obligation on the part of the defendant 
to pay to Monmouthshire County Council the wages which the county council 
had paid to the police constable, and which they had to pay, despite the fact 
that the constable was injured. So long as he remained a member of the police 
force, the authority had to pay his wages. For these reasons I do not think 
that the very elaborate review of the cases which we have had, and which were 
before the judges, need be gone into. 

My opinion is that the action of the Receiver fails, and that the appeal by 
Monmouthshire County Council also fails. I would, therefore, allow the appeal 
in the first case and dismiss it in the second. The only difference of which I 
know between the two cases is that in the Monmouthshire County Council 
case there is the question of the pension which was paid to the police constable. 
Leading counsel for the plaintiffs does not seek to found any argument now on 
that fact. As we were against him in the first case, he agrees that he cannot 
distinguish the Monmouthshire County Council case in any way. Indeed, as 
LYNSKEY, J., thought, the pension could in no circumstances have been recover- 
able from the defendant. For these reasons, I do not think there is any distinc- 


tion between the two cases. 


MORRIS, L.J.: I have formed the same conclusions. I have found 
, 
myself in entire agreement with the judgment delivered by Lynskey, J., and 


I am in entire agreement with the judgment which my Lord has just delivered. 

The first action arose out of an accident which occurred to a police constable 
named Bowman. When he was injured, he sued the wrongdoers. He did not 
include any claim for loss of wages. The reason why he did not include any such 
claim was that he had not lost any wages. At the moment when an accident 
happens, the wrongdoer does not know, in the nature of things, the extent of 
his liability. The days are gone when the owner of a carriage, seeing that the 
horses are becoming fractious and are likely to bolt, can exhort his groom to 
run into something cheap. Today the wrongdoer does not know at the moment 
of the accident whether he is going to incur a large or a small liability. If he 
knocks down a professional man earning a large income by his own personal 
endeavours, the liability for loss of earnings as an item of special damage may 
be very high. If he knocks down somebody earning a very low wage, this 
liability may be low. If he knocks down somebody of independent means, the 
liability—I speak, of course, of liability as regards loss of earnings as an item 
of special damage—may be nothing. If he knocks down somebody who was 
going to be paid wages whether he was at work or not, then it seems to me that 
there is no liability for that item of the damages. 

The matter was stated by Lorp Gopparp, in the case in the House of 
Lords to which reference has been made, British Transport Commission v. 
Gourley (1), when he said: - 

‘“* In an action for personal injuries, the damages are always divided into 
two main parts. First, there is what is referred to as special damage 
which has to be specially pleaded and proved. This consists of out of pocket 
expenses and loss of earnings incurred down to the date of trial, and is 
generally capable of substantially exact calculation. Secondly, there is 


(1) [1955] 3 All E.R. 796; [1956] A.C. 185. 
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general damage which the law implies and which is not specially pleaded. 
This includes compensation for pain and suffering and the like and, if the 
injuries suffered are such as to lead to continuing or permanent disability, 
compensation for loss of earning power in the future. The basic principle, 
so far as loss of earnings and out of pocket expenses are concerned, is that 
the injured person should be placed in the same financial position so far as 
can be done by an award of money as he would have been had the accident 
not happened .. .” 


That, if I may say so, is in accord with the statement of Eart Jowirrt in his 
speech in the same case (ibid., at p. 802): ‘‘ He is liable for such damages as, 
by reason of his wrongdoing, the plaintiff has sustained’. In the action brought 
by the Receiver for the Metropolitan Police District, the position was that the 
police constable, who was a servant of the Crown, was one who, although 
incapacitated from performing his duties as a constable as a result of an injury 
received in an accident, was still entitled to his full pay and allowances so long 
as he remained a member of the police force, and until he resigned or was com- 
pulsorily retired. Therefore, it seems to me that in the action brought by the 
police constable, the defendants were adjudged to pay all that they were liable 
to pay. If the facts had been different and if the police constable had actually 
suffered a loss of wages, then the defendants would have had to pay more. 

How, then, is the claim put in the action ? The way in which it is pleaded in 
para. 4 of the amended statement of claim is as follows: 


“The said Bowman sustained serious personal injuries and was in- 
capacitated from performing his duties as a police constable from the date 
of accident Jan. 25 to June 9, 1952, and from Sept. 29 to Oct. 28, 1952. 
The plaintiff was compelled to and did pay to the said Bowman the sum 
of £153 13s. 6d. pay and allowances in respect of the said periods of in- 
capacity. By reason of the matters set out in paras. 2 and 3 hereof the 
‘defendants were liable to the said Bowman in damages [that is, because 
of the negligence] and have benefited to the extent of the sum of £104, 
part of the said sum of £153 13s. 6d. paid by the plaintiffs, and their obliga- 
tion to the said Bowman has been reduced pro tanto. In the premises the 
plaintiff is entitled to recover the said sum of £104 from the defendants.” 


That really is the way in which the case is stated, and that is the basis of the 
argument which leading counsel for the plaintiffs addressed to us. It is said 
that the defendants have benefited. It seems to me that the answer to that 
is that they just have not benefited. It is said that their obligation to Mr. 
Bowman was reduced pro tanto; again, it seems to me, the answer to that 
is that their obligation has not been reduced at all. Their obligation was to 
pay what Mr. Bowman lost, and they were adjudged to pay what they were 
liable to pay. It seems to me, therefore, that the real position in this case is 
that what has been lost, probably not by the plaintiff but by someone else, is 
the benefit of the services which Mr. Bowman would have rendered during the 
time when he was incapacitated. 

I think that it can be said with some force that the wrongdoer has been 
fortunate in that he has injured someone who must be paid whether he is injured 
or not, whereas those entitled to the services of the injured man are, during the 
period of incapacity, denied those services. It might be said that a case could 
be put forward for consideration whether there might be some change in the 
law in regard to this matter so as to permit of the recovery of wages payable 
and paid in reference to a period of incapacity caused by a wrongdoer; but it 
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does not seem to me that the defendants have in this case benefited or received 
an advantage. 

The claim, in each case, is put partly in reliance on the principles referred to 
in Brook’s Wharf & Bull Wharf, Ltd. v. Goodman Bros. (1). In his judgment in 
that case Lornp Wricut, M.R.., said: 


“The essence of the rule is that there is a liability for the same debt 
resting on the plaintiff and the defendant and the plaintiff has been legally 
compelled to pay, but the defendant gets the benefit of the payment, because 
his debt is discharged either entirely or pro tanto, whereas the defendant 
is primarily liable to pay as between himself and the plaintiff.” 


l agree, if I may say so, with leading counsel for the plaintiffs that it is never wise 
to take a passage out of a judgment, and to treat it as though it were a statutory 
enactment. Lorp Wricut, M.R., is there merely stating the essence of the 
rule. It does not seem to me, however, that the plaintiffs bring themselves 
within that rule. This is because there was no liability on the defendants for 
the wages, for the reason that the police constables did not lose them. 

Reference was made to Moule v. Garrettt (2). In that case the plaintiff was the 
lessee of certain premises, and the defendants were sub-assignees of the lease. 
The sub-assignees, who were in possession of the premises, failed to comply with 
a covenant to repair. The lessee was made liable, and met the demand of the 
lessor for damages for breach of the covenant to repair. The lessee then sued the 
sub-assignees. There was no privity of contract between the lessee and the sub- 
assignees, but they were both liable to the lessor. The lessee was held entitled 
to recover, and among the reasons was that given by CHANNELL, B., who said 
that the lessee was really in the position of a surety vis-A-vis the assignees. So, 
in Brook’s Wharf & Bull Wharf, Ltd. v. Goodman Bros. (1), both the importers 
and the warehousemen were liable for the payment of the customs dues, the 
importers, as between the two parties, being primarily liable. 

Leading counsel for the plaintiffs, in inviting us not to take the words of Lorp 
Wricut, M.R., as being an all-inclusive statement of the legal principle, invites 
us to say that the law is adaptable, and that within its framework can be found 
a principle which entitles him to recover in this case. He has adopted as part 
of his argument a statement from WINFIELD ON THE LAW OF QUASI-CONTRACTS 
(1952), at p. 63. The passage reads: 


“* In spite of our endeavour to extract from the decided cases some broad 
general principle underlying the law as to compulsion in quasi-contract, 
the utmost we can do is to enlarge our conclusion that, where A, under 
what the law regards as compulsion, has paid money to B or to C in such 
circumstances that the law considers that its retention by B (where the 
payment was to B), or B’s failure to recoup A (where the payment was to 
C) would constitute an unjust benefit to B at the expense of A, A can recover 
the amount of payment from B.” 


Again, it does not seem to me that leading counsel for the plaintiffs can bring 
himself within any such principle, for the whole basis of it is that there must be 
some unjust benefit. I cannot see that there was any unjust benefit here 
received by the defendants when they have been held liable for all that they 
were in law liable to pay. Counsel referred to a number of cases in which he 
submitted that a basis of liability was that there had been the receipt of a benefit. 
He submitted that in the present case the defendants had received a benefit 


(1) [1936] 3 All E.R. 696; [1937] 1 K.B. 534. 
(2) (1870), L.R. 5 Exch. 132. 
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or advantage which it was unconscionable for them to retain, and he said that a 
benefit may or may not consist of a sum of money. I do not propose to refer 
to the cases which were cited to us by counsel, for it does not seem to me that 
they support the plaintiffs in this case. Some of them were cases in which 
there were claims for funeral expenses brought against executors; another was a 
case in which it was held that there could be implied an obligation on the part 
of a lunatic to repay money necessarily spent on her. I very much doubt 
whether those cases, when analysed, really depend on an application of any 
doctrine of receiving a benefit, but, whether they do or not, it seems to me that 
the submission of counsel for the plaintiffs fails for the reason that it is not shown 
that the defendants received a benefit. 

Counsel referred to Gebhardt v. Saunders (1). In that case the plaintiff was 
tenant from year to year of the defendants of a house in London in which a 
nuisance arose because water and sewage collected in the cellars. A notice under 
the Public Health (London) Act, 1891, s. 4 (1), was served at the premises, 
directed to the owner or occupier, requiring the nuisance to be abated. No 
notice was served under s. 4 (3) of the Act which provides for the service on the 
owner of a notice to abate in cases where the nuisance arose from a defect of a 
structural character. The plaintiff did the work, and while the work was being 
done it was found that the nuisance did, in fact arise from a structural defect 
in the drains. It was held that the plaintiff was entitled under s. 11 (1) of the 
Act to recover from the defendants the costs and expenses incurred in abating 
the nuisance as money paid by him for the use and at the request of the de- 
fendants. CHARLES, J., in his judgment, said: 


‘“*In my opinion the ordinary principle of law is applicable to this case 
apart from the statute, the principle applicable to cases where one man has 
been legally compelled to expend money on what another man ought to 
have done, and, without having recourse to s. 11, the plaintiff is entitled 
to recover from the defendants as having been legally compelled to incur 
expense in abating a nuisance which the defendants themselves ought to 
have abated.” 


Leading counsel for the plaintiffs cited that as one illustration of the cases 
to which he referred as the nuisance cases. Again, it does not seem to me 
that they support the plaintiffs, and for the same reason, that it is not shown that 
the defendants in this case received a benefit. If an employer makes a contract 
for a fixed period with a servant, and agrees to pay him a fixed sum, possibly in 
advance, whether the servant is ill or well, fit or unfit, and if the servant is 
injured by a wrongdoer and is away for a week, the servant has not then suffered 
any loss of pay, and the wrongdoer cannot be liable for what the servant has not 
lost. For these reasons it seems to me that counsel for the plaintiffs does 
not bring himself within the principle on which he relies. 


VAISEY, J.: Whether the law on the point arising in these two appeals 
is altogether satisfactory, I am not sure and express no opinion, but, on the law 
as it stands, I feel no doubt at all that the appeal from the judgment of SLapgE, J.., 
succeeds, and that the appeal from the judgment of Lynskey, J., fails. I 


(1) (1892), 56 J.P. 741; [1892] 2 Q.B. 452. 
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respectfully agree with the last-mentioned judgment and with all that has 
fallen from my Lords, and I have nothing to add of my own. 


Appeal of Croydon Corporation and J. W. Holloway allowed. Appeal of 
Monmouthshire County Council dismissed. 


Solicitors: Herbert Smith & Co.; Ponsford & Devenish, Tivendale & Munday ; 
Torr & Co., for Vernon Lawrence, Newport, Mon.; Rhys Roberts & Co., for Myer 
Cohen & Co., Cardiff. 

F.G. 


CHANCERY DIVISION 
(HaRMAN, J.) 
November 8, 9, 12, 13, 14, December 11, 1956 
SUMMERFIELD v. HAMPSTEAD BOROUGH COUNCIL 


Housing—House of local authority—Rent—Increase—** Reasonable charges ”’- 
Differential rent scheme—Duty of local authority in fixing rents—Housing Act, 
1936 (26 Geo. 5 & 1 Edw. 8, c. 51), 8. 83 (1), 8. 85 (5) (as substituted by Housing 
Act, 1949 (12, 13 & 14 Geo. 6, c. 60), s. 1, sched. I, s. 85 (6). 

In 1934 the defendant council, as housing authority, allotted the tenant a 
dwelling-house, consisting of four rooms, a kitchenette and a bathroom, on their, 
then recently built, W. housing estate, at a rent of 13s. a week which included 3s. 
for rates. By 1948 this rent had been raised to £1 2s. a week including 7s. 3d. for 
rates. From 1934 to 1955 the council suffered an average annual loss on the estate 
of £1,773. The loss reached the peak figure of £12,196 in 1949 and stood at £6,625 in 
1955, although the liability for internal repairs had been transferred to the tenants 
in 1951. Since 1951 the council had operated a differential rent scheme which 
applied only to new tenancies, but in 1954 it was decided to apply the scheme also to 
the old tenancies. Under the scheme a maximum rent was fixed according to the 
type of house, and rebates were granted to tenants unable to afford it. The plaintiff, 
a tenant of the council, did not qualify for any rebate, and so his rent was liable to 
be raised to the maximum rent of £2 a week by instalments, the full figure becoming 
payable from November, 1956. The tenant claimed a declaration that the new rent 
was unreasonable, and contended, in particular, that the rent charged was more 
than the economic rent of his house, i.e., the rent at which a house must be let in 
order to cover loan interest and sinking fund contribution and cost of maintenance 
and repair. The maximum rent as fixed by the council was related to the economic 
rent, not by taking any house or estate separately, but by grouping all their housing 
estates and then ascertaining the economic rent chargeable for houses in that group, 
Exchequer subsidies being pooled for the purpose of the calculation. The economic 
rent for a house such as that of the tenant on the W. estate was shown to be 
£1 9s. 6d. a week, while that for a smaller house on another estate built at a later 
date and more expensively, amounted to £1 19s. 6d. a week. On this basis, the 
council considered it fair to charge £2 a week as a maximum rent for four-roomed 
houses in the whole group. 

HELD: as there was no reason why a local authority might not spread its costs 
over all its properties to,an extent which was not unreasonable from a market point 
of view, and as there was no duty on local authorities to limit the rent which they 
charged by reference to the prime cost of the houses when built, the rent was 
reasonable, and, being a reasonable charge which, by s. 83 (1) of the Housing Act, 
1936, the council was entitled to make for the tenancy of the house, it was validly 
charged. 


ACTION. 
The plaintiff, Leonard Arthur Summerfield, who was a tenant to the defendants, 
the Hampstead Borough Council, of a dwelling-house provided under Part 5 
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of the Housing Act, 1936, situate in the defendants’ Westcroft estate, claimed a 
declaration that a decision made by the defendants on Nov. 22, 1951, and 
amended by the defendants on Sept. 30, 1954, purporting to authorise the 
introduction and operation of a differential rent scheme in respect of houses 
provided by the defendants under Part 5 of the Act of 1936 was ultra vires 
and void as regards houses (including the plaintiff’s house) on the said estate; 
and also a declaration that the maximum charges for houses provided by the 
defendants on their Westcroft estate, including the house of which the plaintiff 
was tenant, were unreasonable charges. 


Dingle Foot, Q.C., R. Millner and Miss J. R. Bisschop for the plaintiff, the 
tenant. 
Sir Andrew Clark, Q.C., and Kenneth Jones for the defendants, the borough 


council. 
Cur. adv. vult. 


Dec. 11. HARMAN, J., read the following judgment: On Nov. 14, 1934, 
the plaintiff made a writtten application for a tenancy of a house on the then 
newly completed housing estate of the defendants called the Westcroft Housing 
Estate. These were houses built under the Housing Act, 1925, and did not 
attract any Exchequer subsidy. The plaintiff described himself as a painter 
and stated that he had lived in the borough for three years in two rooms at 
60, Gayton Road. The reason he gave for wishing to move was convenience, 
and this is not surprising when one reads that his family consisted of his wife, 
a daughter aged five, a son aged three and a baby of a week old. He stated 
his income as £3 4s. 5d. a week. The plaintiff was duly allotted a house on the 
estate consisting of three bedrooms, a living room, kitchenette and bathroom, 
and the amount he paid was 13s. a week, 10s. being rent and 3s. rates. He has 
lived there ever since. His rent has risen, but not greatly before the events 
which brought about this action, the last increase of 4s. ld. in 1948 bringing 
the total to 22s., consisting of 14s. 9d. rent and rates which amounted to 7s. 3d. 

The 1948 revision of rents still left the landlords, as regards the income from 
the estate, with a deficiency payable out of the general rates. A table was 
produced, exhibit P.4, which showed an average annual loss on the estate 
from 1934 to 1955, inclusive, of £1,773. The loss reached a peak figure of 
£12,196 in 1949, and stood at £6,625 in 1955, notwithstanding the fact that in 
1951 the defendants transferred to the tenants on the estate the liability for 
internal repairs or some of them, a liability amounting to perhaps £13 a year 
for each house. Meanwhile the plaintiff's wages have risen to £11 a week, if 
he suffers no stoppages; his wife works part-time and earns about £3 a week; 
and he has one child at home, a son, who contributes £2 10s. a week. 

The house is not all that a man could desire and the plaintiff made a number 
of complaints about it, as any man will who knows his own home’s defects; 
but, being a very candid witness, he said he was not so much dissatisfied with 
the house as with the rent which the defendants proposed to ask for it from 
April, 1955, and which he has refused to pay on the ground that it is unreason- 
able. This rent would now be 40s. a week, the maximum, there having been 
increments of 7s. 6d. each between April, 1955, and last month. The rates on the 
new assessment amount to 9s. 2d. a week. This is a stiff increase, and I am not 
surprised that the plaintiff dislikes it; but the truth is, though he has probably 
not realised it, that he has been living for years at the expense of his neighbours. 

The Housing Act, 1936, is now the principal statute regulating what are called 
council houses, of which the plaintiff’s is one. Part 5 of the Act (s. 71 to s. 104) 
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before its amendment dealt with the “ Provision of Housing Accommodation 
for the Working Classes”. Section 71 laid on local authorities the duty of 
providing such houses in various ways, and s. 83 (1) provides: 


“The general management, regulation, and control of houses provided 
by a local authority under this Part of this Act shall be vested in and 
exercised by the authority, and the authority may make such reasonable 
charges for the tenancy or occupation of the houses as they may determine.” 


It is around the words “ reasonable charges ” that the whole controversy turns. 
There is, so far as I can find, no statutory provision now giving guidance to 
what is meant by “reasonable”. By s. 85 (5) of the Act of 1936 the following 
obligation was put on the local authority: 


**In fixing rents the authority shall take into consideration the rents 
ordinarily payable by persons of the working classes in the locality, but 
may grant to any tenant such rebates from rent, subject to such terms and 
conditions, as they may think fit.” 


By the Housing Act, 1949, nearly all references in the Act of 1936 to “‘ working 
classes *’ were abolished, and s. 85 (5) of the Act of 1936, as substituted by the 
Act of 1949, now reads as follows: 


‘The authority may grant to any tenant such rebates from rent, subject 
to such terms and conditions, as they may think fit.” 


Section 85 (6) of the Act of 1936 is in the following terms: 


“The authority shall from time to time review rents and make such 
changes, either of rents generally or of particular rents, and rebates (if any) 
as circumstances may require.” 


Beyond Exchequer contributions to council houses, s. 114 of, and Sch. 8 to, 
the Act of 1936 provided for certain contributions out of the rates. These in- 
cluded, by para. 8 of Sch. 8: 


‘* Where in any financial year a deficit is shown in the housing revenue 
account, a contribution (in this Act referred to as an additional contribution) 
for that financial year of an amount equal to the amount of the deficit.” 


However, all such obligations except the last have been abolished by s. 8 of the 
Housing Subsidies Act, 1956. 

In or about 1950 the defendants became concerned about the rapidly rising 
deficiency in their housing revenue account, caused in particular by the rising 
costs of building and maintenance which made the expensively erected new 
estates a heavy burden on the rates. After much debate and inquiry the 
defendants decided to attempt to bridge the gap by the adoption of what 
has become known as a differential rent scheme. Schemes of this kind were 
given statutory authority by s. 85 (5) and (6) of the Act of 1936, which | 
have read, although they were legal before that, as is shown by the decision 
of the Court of Appeal im Leeds Corpn. v. Jenkinson (1). Such schemes vary 
in detail, but in principle are operated by fixing maximum rents for houses 
and granting rebates to tenants who cannot afford to pay the maximum. This 
has, of course, involved some inquiry into the income of the tenant and his 
family if he wants a rebate, and has incurred the rather unreasonable odium 
attached to the words “ means test ”’, an echo no doubt from the unhappy days 


(1) 98 J.P. 447; [1935] 1 K.B. 168. 
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in the “ thirties’ when so many were unemployed. In fact, however, there 
is no reason for this dislike, for disclosure of means is accepted by every citizen 
who pays income tax. 

In 1951 the rebate scheme was only applied to new tenancies on the estate; 
old tenants, like the plaintiff, still paid the old fixed rents. It is not surprising 
to find that there was almost no change of tenants. The result was that the 
gap, instead of closing, continued to widen, and in these circumstances the 
defendants decided, in 1954, to apply the scheme to all tenants. The £2 a 
week now demanded of the plaintiff is a maximum rent and it is admitted that 
his means are such that he would not qualify for any rebate. It is the same 
figure as has been charged to new tenants of similar houses on this estate since 
1951. 

The burden of his complaint is: first, that the rent asked is more than what 
is called the “economic rent ’’ of the house he occupies; secondly, that it is 
higher than the quality of the accommodation offered would justify; and, 
thirdly, that it is higher than is charged by some other local authorities for 
similar or comparable accommodation. An attempt was made at the trial 
to extend this comparison by reference to houses in private ownership, but this 
was abandoned, and it seems to me wisely, for privately owned houses of this 
type are subject to the Rent Restrictions Acts and no true comparison is possible. 

The defendants’ case is that the words “‘ reasonable charges ”’ in their ordinary 
connotation mean charges reasonable by the test of the open market, whether 
looked at from the landlord and tenant point of view or tested by the price 
which such a house would fetch freehold and the rent which would be charged 
in order to obtain a fair return on the money invested. The plaintiff quarrels 
with this view on the ground that there is virtually no free market in small 
houses nowadays, and moreover that considerations valid between buyer and 
seller are not the proper criterion when considering the obligations of a local 
authority to the tenants of its council houses. 

There seems no doubt that, if the defendants’ test be the right one, £2 a week 
is a reasonable rent for this house. If it were put on the market, as it is within 
the powers of the defendants to do under s. 79 (1) (d) of the Act of 1936, it would 
fetch, according to the evidence, not less than £1,700; and the plaintiff’s own 
expert witness, a Mr. Curtis, who objected to the defendants’ suggestion that 
£130 a year was a fair rent, himself put the rent at £112 a year. 

The plaintiff called officials from other boroughs, Willesden, St. Pancras and 
Hendon, who showed that council houses whose rents are fixed by those boroughs 
are lower than those charged for comparable houses by the defendants; but 
these rents in each case had brought about very large deficiencies in the housing 
revenue accounts of the authorities concerned. No notice was taken, in those 
boroughs, of what was called the economic rent, and in my judgment testimony 
of this sort is of no value whatever. Moreover, the obligation to have regard 
to rents ordinarily payable in the locality contained in s. 85 (5) of the Act of 1936 
as originally enacted has been repealed. It must be the duty of a local authority 
to try to hold the balance evenly between the council house tenants and the 
general body of ratepayers in the borough, and in this I respectfully concur 


with the decision of Romer, J., in Belcher v. Reading Corpn. (1) in which it was 
held that the question whether or not the increased rents contravened s. 83 of the 
Act of 1936 did not depend on whether certain items were wrongly debited to the 


housing revenue account, but on whether they were “ reasonable’; that the 


(1) 114 J.P. 21; [1949] 2 All E.R. 969; [1950] Ch. 380. 
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authority had to consider the welfare of the tenants on the one hand and the 
interests of the ratepayers as a whole on the other; and that it was their duty to 
maintain a balance between those two sections of the community so far as 
possible, having regard to the specific requirements of the Act. 

Most council houses already enjoy both an Exchequer and a rate subsidy 
and thus are already a burden on the taxpayers and the ratepayers, and it 
seems to me that it should be the object of a local authority at least not to 
produce a deficiency exceeding the amounts which Parliament has thought fit 
to allow by way of subsidy. Accordingly I put aside comparisons of this sort. 
The only financial limitation of the charges which a local authority may impose 
in the management of its housing estate is as before mentioned, that the charges 
must be reasonable. 

As to the class of accommodation afforded by this house, the evidence was 
that it was well up to the standard usual in 1934 when the house was built, 
but lacked certain amenities which more modern houses incorporate. The 
cupboard room is deficient; the house is said to be rather damp because there 
is no heating running up the stairs; and there was a complaint about the hot 
water system, but this admittedly is in course of being remedied by the defen- 
dants. It was also said that the house had suffered twenty years’ wear and tear, 
but I have no doubt that the plaintiff, who has been the only occupier, has not 
allowed it to be much the worse for that. The complaint that the pattern of the 
power plug is obsolete was really a trivial matter. On the whole it does not 
seem to me that these complaints add up to much. 

The plaintiff, by his statement of claim, seeks to extend the ambit of the action 
so as to include all the houses on the estate, but they are by no means uniform 
and no evidence was offered about the rest. In any event, this is in no sense a 
representative action and my judgment is confined to this house alone. 

The main argument turned on what was called the “economic rent”. The 
sense in which this phrase was used is to be found in a document issued by the 
Minister of Housing in 1953 called “‘ Transfers, Exchanges and Rents ”’, on p. 14 
of which I find the foliowing definition: 


‘** Economic rent—The rent at which a house must be let in order to cover 
loan interest and sinking fund contribution and the cost of maintenance 
and management.” 


The plaintiff argued that no rent which substantially exceeded this figure could 
be a reasonable rent, and for this house it was argued on his behalf that the figure 
was in the neighbourhood of £1 a week. The defendants pointed out that to 
keep to this figure would mean: first, that each house must be kept separate; 
secondly, that the only variable figure would be cost of maintenance so that in 
fact you would be tying council houses to the system of the Rent Restrictions 
Acts, which does not apply to local authorities; thirdly, that when the loan 
was amortized and loan charges disappeared the only charge which could be 
made would be maintenance; and, fourthly, that there was nothing in the 
Housing Acts to tie rents to building costs of individual houses or, for that 
matter, of housing estates. ; 

The defendants have been at great pains to explain the method by which 
they arrived at their figure. It was not reached capriciously, but was in fact 
related to the economic rent not by taking any house or estate separately but by 
grouping the defendants’ housing estates and then ascertaining the highest 
economic rent chargeable for houses in that group. Exchequer housing sub- 
sidies were also pooled for the purpose of this calculation. The lowest priced 
group included the Westcroft estate, the Garnett House estate and others 
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offering comparable accommodation. In this calculation the economic rent 
for a four-roomed house on the Westcroft estate worked out, according to the 
defendants, at £1 9s. 6d., yet that for a smaller house on the Garnett House 
estate, built at a later date and more expensively, amounted to £1 19s. 6d. 
Using this yardstick it was considered fair to put the maximum rent of four- 
roomed houses in the group at a figure of £2. The objection taken to this 
was that if the Westcroft estate were taken by itself the figure would be sub- 
stantially lower, even assuming that the defendants’ figure of £1 9s. 6d. were 
right and not the plaintiff’s figure of 20s. or less. The plaintiff’s advisers in their 
calculation did not attempt to arrive at a figure applicable house by house, but 
took costs based on the entire estate. 

The question for me is whether a charge was arrived at which can be said to 
be unreasonable. In my opinion it clearly cannot, especially when accompanied 
by rebates designed to help the less wealthy members of the community. It 
is true that thus the richer contribute to some extent towards the rents of the 
poorer, but this is an inescapable feature of any rebate scheme, for if the maxi- 
mum rents are based on the economic rent and rebates are given off that figure 
it must follow that every rebate scheme will produce a deficiency which has to 
be supplied by the general body of ratepayers. It is also true that tenants 
on the older estates will pay more because newer estates are built at greater 
cost, but I can see no reason why a local authority may not spread its costs 
over all its properties at any rate to the extent within a figure which is not 
unreasonable from a market point of view. The notion that a council house or 
estate must necessarily be run at a loss seems to me to find no justification 
in the Housing Acts, which do contemplate losses but also contemplate profits 
(see s. 130 of the Act of 1936) and do not provide that if a surplus is produced 
by some estate or other that surplus must necessarily go to reduce the rents on 
that or other council estates. Money may, in fact, in certain circumstances, be 
repaid to the Exchequer so as to recoup at least to some extent the state 
subsidies. 

There is, to my mind, a more fundamental flaw in the argument thus advanced 
on the plaintiff's behalf. I demur to the whole theory that there is, as the law 
now stands, some duty placed on local authorities to limit the rent they charge 
by reference to the prime cost of their houses when built. No other house- 
owner does so, and I can see no reason why local authorities alone should be 
so constrained. The value of money changes, wealth shifts from one part of 
the community to another, and in my judgment the tenant of a council house is 
not entitled to insist on being favoured above his neighbours who live outside 
the charmed circle. The needy must be succoured, wants must be supplied, 
charges must not be unreasonable; but for the tenant who can afford it a rent 
is not unreasonable if it be no higher than his neighbour will pay who has to 
rely on the open market. Therefore, I dismiss the action. 

Judgment for the defendants. 

Solicitors: Pearce & Sons; Town Clerk, Hampstead. 

R.D.H.O. 
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QUEEN’S BENCH DIVISION 
(Lorp GopDarpD, C.J., HILBERY AND ORMEROD, JJ.) 
December 17, 1956. 
R. v. SHIPTON. Ex parte DIRECTOR OF PUBLIC PROSECUTIONS 


Criminal Law—Indictment—Count for manslaughter only—Verdict of Not Guilty 
of manslaughter—Failure of jury to agree on alternative verdict of dangerous 
driving—Direction of judge that issue of dangerous driving be tried at quarter 
sessions—Refusal of quarter sessions to accept jurisdiction—Road Traffic 
Act, 1934 (24 & 25 Geo. 5, c. 50), 8. 34. 

The defendant was indicted at assizes on an indictment which contained only one 
count, which was for manslaughter. The jury returned a verdict of Not Guilty of 
manslaughter, but were unable to agree on a verdict with regard to dangerous 
driving, which the judge had directed them was open to them as an alternative 
verdict. The judge directed that that issue be tried at quarter sessions, but the 
recorder declined to accept jurisdiction on the ground that the indictment before 
him was an indictment for manslaughter. 

Hep: that the recorder was right in declining jurisdiction. 

APPLICATION for leave to move for mandamus. 

One William George Shipton was tried, before Havers, J., and a jury, at 
Dorset Assizes on Oct. 12, 1956, on an indictment containing one count 
charging him with manslaughter in connection with the use of a motor car on 
Aug. 20, 1956, in the County of Dorset. The jury acquitted Shipton of man- 
slaughter, but were unable to agree as to the possible alternative verdict of 
dangerous driving contrary to s. 11 of the Road Traffic Act, 1930, which they 
might have given pursuant to the Road Traffic Act, 1934, s. 34, and accordingly 
they were discharged. An order was then made by Havers, J., directing that 
Shipton be re-tried on the issue of dangerous driving before the next quarter 
sessions for the county borough of Bournemouth. On Oct. 17, 1956, an applica- 
tion on behalf of the Director of Public Prosecutions was made to Havers, J., 
for leave to prefer a voluntary bill of indictment charging Shipton with dangerous 
driving. It was contended by counsel that as Shipton had been acquitted on 
the only charge contained in the existing indictment, viz., that of manslaughter, 
no charge remained on which he now stood indicted and on which he could be 
tried at quarter sessions; it was further contended that the power of the jury 
under s. 34 of the Act of 1934, to bring in a verdict as to dangerous driving on 
the indictment for manslaughter did not import into that indictment a separate 
count charging dangerous driving. The judge refused the application. On 
Oct. 18, 1956, the recorder of Bournemouth Quarter Sessions, N. R. Fox- 
ANDREWS, Esq., Q.C., after considering s. 34 of the Act of 1934 and the facts 
before him expressed the conclusion that he had 


“no jurisdiction to indict or cause the said William George Shipton to 
be indicted, or to try, or cause him to be tried, for the alleged offence of 
dangerous driving.” 

The Director of Public Prosecutions now applied ex parte for leave to move for 
an order of mandamus directing the recorder of Bournemouth Quarter Sessions 
to try Shipton on the issue whether he drove a motor car in a manner dangerous 
to the public on Aug. 20, 1956. The grounds of the application were that, the 
jury having failed to agree on the issue of dangerous driving at the trial of 
Shipton on Oct. 12, 1956, on indictment for manslaughter, that issue was left 
undetermined, that s. 14 (2) of the Criminal Justice Act, 1925, applied as the trial 
had not been “ brought to a final conclusion ’’, and that, therefore, HAvErRs, J., 
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had lawfully directed that the remaining issue, viz., dangerous driving, should 
be tried at Bournemouth Quarter Sessions. 


The Solicitor-General (Sir Harry Hylton-Foster, Q.C.) and Rodger Winn for 
the applicant, the Director of Public Prosecutions. 


LORD GODDARD, C.J., delivering the judgment of the court, stated the 
facts and continued: Section 34 of the Road Traffic Act, 1934, provides: 


‘“* Upon the trial of a person who is indicted for manslaughter in connection 
with the driving of a motor vehicle by him, it shall be lawful for the jury, 
if they are satisfied that he is guilty of an offence under s. 11 of the [Road 
Traffic Act, 1930] (which relates to reckless or dangerous driving) to find 
him guilty of that offence, whether or not the requirements of s. 21 of the 
[Act of 1930] (which relates to notice of prosecutions) have been satisfied as 
respects that offence.” 
That is entirely a permissive section. It says that when the jury have a defendant 
in charge on manslaughter, if they come to the conclusion that he is not guilty of 
manslaughter they may return a verdict of guilty of dangerous driving, and one 
knows that they very often do so. In this case the jury have found the accused not 
guilty of manslaughter and have not agreed on a verdict with regard to dangerous 
driving. There was no separate count for dangerous driving. I think, with all 
respect to the learned judge, the recorder of Bournemouth took a proper view. He 
had no jurisdiction to try an indictment which was an indictment for man- 
slaughter. It might be desirable if this matter was cleared up in some way by 
legislation. The learned judge more than once, when an application was made to 
allow a voluntary bill for dangerous driving to be preferred, referred to the case of 
wounding with intent. We all know that on the charge of wounding with intent 
it is open to a jury to return a verdict of malicious wounding. In the opinion of the 
court, exactly the same position arises there as it does here. If a jury find a defen- 
dant not guilty of the offence charged in the indictment and do not go on to say 
“ but we find him guilty of malicious wounding ”’, there is an end of the matter. 
Perhaps it is a pity that the learned judge did not give leave to prefer a voluntary 
bill. If a voluntary bill had been preferred, whether the accused would have 
beer able to plead autrefois acquit or not I do not know. There was no count 
for dangerous driving in the indictment, but there have been expressions of this 
court that another count should not be joined in an indictment for manslaughter. 
If it were not for the Road Traffic Act, 1956, which makes a considerable 
difference by providing a separate offence of causing death by reckless or 
dangerous driving, I should have liked to consider those cases. I think, 
however, that it is perfectly clear, and the Solicitor-General has not been able to 
show us any authority to the contrary, that the present position is that as the jury 
acquitted the accused of manslaughter and did not see fit to return a verdict of 
dangerous driving, the learned recorder had no jurisdiction to try the indictment ; 
the court, therefore, refuses leave to apply for mandamus. 
Application dismissed. 


Solicitor: Director of Public Prosecutions. 


T.R.F.B. 








Justice of the Peace and Local Government Review Reports. March 2, 1957. 





J 
80 JUSTICE OF THE PEACE AND Vol. 1 
COURT OF APPEAL I 
(SINGLETON, JENKINS AND ParRKER, L.JJ.) d 
c 
December 17, 18, 1956 
REG v. FLINT COUNTY COUNCIL LICENSING (STAGE PLAYS) 
COMMITTEE. Ex parte BARRATT 

Theatre—Limit on right to sell liquor and tobacco—Order and decency—Proximity c 
to theatre of a licensed house—Theatres Act, 1843 (6 & 7 Vict., c. 68), s. 5, 8. 9. . 

By s. 9 of the Theatres Act, 1843: “‘ The . . . justices . . . shall make suitable 8g 
rules for ensuring order and decency at the several theatres licensed by them within tl 
their jurisdiction.” Cc 

The power to licence theatres originally conferred on the justices by s. 5 of the [ d 
Theatres Act, 1843, together with this power given by s. 9, has been transferred to Cc 
the council of a county or county borough by s. 7 of the Local Government Act, 

1888, and a set of rules under s. 9 are now in use throughout England and Wales. | t 
Rule 3 of these rules provides that: ‘“‘ No spiritous liquors, wine, ale, beer, porter, f 
cider, perry, or tobacco shall be sold or disposed of in the theatre ”’. ir 

The applicant, the manager of a theatre, which for many years had had a licence for 
the performance of stage plays with r. 3 deleted from the rules applicable to that 
theatre and also a licence for the sale of intoxicating liquor and tobacco at the T 
theatre, applied to the licensing committee for the renewal of the stage plays licence. mr 
At the same time application was made on behalf of a neighbouring theatre, which al 
for some years had had only a licence subject to r. 3 and so had no liquor licence, 
for an unrestricted licence (i.e., one with r. 3 deleted). The neighbouring theatre P 
was granted only a restricted licence, and the applicant’s application, which was 
unopposed and on which no argument was heard, was considered next. The B 
committee decided that, although there had never been any cause for complaint 
against the applicant’s theatre, the grounds on which they had restricted the | 
licence granted to the neighbouring theatre, namely, that there were adequate 
licensed premises nearby, applied to the applicant’s theatre with even greater | 
force, since it was adjacent to a large hotel with a number of bars. The committee b 
felt that they must be consistent in order to do justice between applicants, and, 
accordingly, made the applicant’s licence subject to r. 3. The applicant applied 
for mandamus directing the committee to re-hear his application for an unrestricted 
licence, and now appealed from the dismissal of his motion for mandamus by the 
Divisional Court. 

HELD: a mandamus should be granted because :—(i) the application for a licence 
not subject to r. 3 should have been considered on its merits and the restriction 
against the sale of intoxicating liquor and tobacco should not have been imposed 
merely for consistency with the imposition of a like restriction on the previous 
application in relation to the other theatre. 

(ii) the committee ought to have considered the long and blameless record of 
the theatre and the facts that unrestricted licences had been granted for over 
fifty years and that there had been no change in circumstances. 

(iii) (per SINGLETON and PARKER, L.JJ.) there was no evidence that the imposi- bc 
tion of the condition would promote order and decency in the theatre. 

R. v. West Riding of Yorkshire County Council ((1896) (60 J.P. 550) and R. v. de 
Sheerness Urban District Council ((1898), (62 J.P. 563) explained and distinguished. di 
Sharp v. Wakefield ((1891) (55 J.P. 197) considered, and observations of Lorp of 
Hatssury applied by Parker, L.J. of 

Per curiam: There is an implied power to impose restrictions, by imposing ’ 
conditions on the grant of a theatre licence, conferred on the licensing authority th 
by s. 5 of the Theatres Act, 1843. This power is additional to the rule-making 
power conferred by s. 9 of the Act and is not limited to matters affecting order and | 
decency. 

Per SInGLETON, L.J.: A committee intending to change the terms of a licence 
when there is no opposition to its renewal should state their intention, ask the 
applicant if he would like to be represented and have argument on the matter, 
and offer to adjourn the application so that the applicant could arrange this. 

Decision of the Divistonat Court (1957), (121 J.P. 1) reversed. m 


APPEAL by the licensee of a theatre against the dismissal by the Queen’s Bench on 
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Divisional Court (reported (1957), (121 J.P. 1) of his motion for an order of man- 
damus directed to the licensing committee who had imposed on his licence a 
condition that no intoxicating liquors or tobacco be sold in the theatre. 


Edmund Davies, Q.C., and R. G. Waterhouse for the applicant licensee. 
J. C. Llewellyn for the licensing committee. 


SINGLETON, L.J.: This is an appeal from an order of the Divisional 
Court made on Oct. 17, this year. We had before us some little time ago an 
application to expedite the hearing of the appeal for what appeared to us to be 
good reasons, and we agreed to do so if possible; it was found convenient that 
the appeal should be heard yesterday and today. There was before the Divisional 
Court a motion on behalf of Mr. Thomas Wesley Barrett for an order of man- 
damus directed to the County Licensing (Stage Plays) Committee of the County 
Council of the County of Flint commanding it to hear and determine according 
to law an application dated Feb. 11, 1956, by the said Thomas Wesley Barrett 
for the renewal of the theatrical licence in respect of the Queen’s Theatre, Rhyl, 
in the said county, under the same terms and conditions as before. 

The application for an annual theatrical licence in respect of the Queen’s 
Theatre was made in writing, and the committee which has to deal with such 
matters met on Mar. 9, 1956, at Rhyl. Mr. Barrett, who was the applicant, is 
an accountant and secretary of Rhyl Entertainments, Ltd. and he is the res- 
ponsible manager of the theatre. 

The granting of theatrical licences is governed by the Theatres Act, 1843. 
By s. 5 of the Act, 

“. . . The justices of the peace within every county, riding, division, 
liberty, cinque port, city, and borough in Great Britain beyond the limits 
of the authority of the lord chamberlain, in which application shall have 
been made to them for any such licence as is hereinafter mentioned, shall, 
within twenty-one days next after such application shall have been made 
to them in writing signed by the party making the same, and countersigned 
by at least two justices acting in and for the division within which the 
property proposed to be licensed shall be situate, and delivered to the clerk 
to the said justices, hold a special session in the division, district, or place 
for which they usually act, for granting licences to houses for the performance 
of stage plays, of the holding cf which session seven days notice shall be 
given by their clerk to each of the justices acting within such division, 
district, or place.” 

By the Local Government Act, 1888, s. 7, the council of a county or county 
borough became the licensing authority. Provision was made in the Act for 
delegating their powers to a committee, and the County Council of Flintshire in 
due course delegated their powers to the committee which heard the application 
of Mr. Barrett in March of this year. There is a further provision in s. 9 of the Act 
of 1843, which is headed: ‘‘ Rules for enforcing order in the theatres licensed by 
the justices’, and which reads: 

‘“*, . . The said justices of the peace at a special licensing session, or at 
some adjournment thereof, shall make suitable rules for insuring order and 
decency at the several theatres licensed by them within their jurisdiction, 
and for regulating the times during which they shall severally be allowed 
to be open, and from time to time, at another special session, of which 
notice shall be given as aforesaid, may rescind or alter such rules . . .” 


There is power under s. 9 for the Secretary of State to rescind or alter such rules 
and to make rules for a like purpose. 
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It appears that a set of rules which was made under the powers given by 
s. 9 has been adopted, and that those rules are in use throughout England and 
Wales. 

The rules are headed ‘‘ Theatrical Licences Rules ” of which No. 3 reads: 


“‘ No spirituous liquors, wine, ale, beer, porter, cider, perry, or tobacco 
shall be sold or disposed of in the theatre.” ; 


The committee, when granting a theatrical licence, may include such of these 
rules as they think proper, and they may strike out any one of the rules which 
they do not think ought to be applied. In many cases, I dare say in the great 
majority of cases, it is the practice to strike out r. 3. I do not know whether it 
is right to say that in most houses to which a theatrical licence attaches, the sale 
of intoxicating liquor and the sale of cigarettes is allowed; I should imagine 
that in most it is allowed. The Queen’s Theatre, Rhyl, with which we are 
immediately concerned, was first opened in the year 1901, and apart from a short 
period in the year 1907 when it was being rebuilt after a fire, it has been continu- 
ously licensed as a theatre, or perhaps sometimes as a cinema-house; and during 
all those years the management has been allowed to sell intoxicating liquor and 
tobacco. 

A person who obtains a theatrical licence under the Act of 1843 can apply to 
the excise authority for a licence to sell intoxicating liquor; no application to 
the justices is necessary. As a rule it may be said that, if he has the theatrical 
licence, he will obtain an excise licence to enable him to sell on the premises 
intoxicating liquor, and a licence to sell tobacco. In the case of the Queen’s 
Theatre, Khyl, r. 3 was struck out when a theatrical licence was obtained. For 
fifty-four years, with the slight interval I have mentioned, the management 
had been able to sell intoxicating liquor. There were two bars in the theatre. 
No complaint has ever been made against the conduct of the house or against 
the conduct of the bars, nor has any other complaint been made, so far as the 
information before this court shows. : 

After he had given written notice of his application for a licence for another 
year, the applicant, the manager, appeared before the committee on Mar. 9, 
1956, at the Town Hall at Rhyl, and it so happened that on the same occasion 
there was one other application of some little importance. That was an applica- 
tion of a like kind by the manager of the Pavilion Theatre, Rhyl, the owners of 
which appear to be the Rhyl Urban District Council. The Pavilion Theatre 
had not a licence for the sale of intoxicatmg liquor; it had not had one for some 
years, though I think I am right in saying it had one for a year some time ago. 

I have before me the affidavit of Mr. Richard Stephen Davies, the chairman 
of the committee which had to consider these matters. He deposes in para. 6: 


“The applicant then asked for the grant of a theatrical licence in respect 
of the Queen’s Theatre aforesaid. This application was not opposed and the 
applicant made no submission to the committee in support of his application.” 


For year after year the application of Mr. Barrett for a licence had gone through 
as a formality, and the licence had been granted with r. 3 of the conditions 
struck out. In para. 7 the chairman says: 


‘The committee then retired to consider the aforesaid applications and 
upon retiring, we were advised by the clerk of the committee that we had 
a discretion to allow or refuse the applications to delete the said r. 3 from 
the conditions attaching to the grant of a theatrical licence in either or 
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both cases; but that our discretion must be exercised properly in a judicial 
and reasoned way”’— 


that was quite right. 
Paragraphs 8 and 9 read as follows: 


“8. The committee first considered the application relating to the 
Pavilion Theatre aforesaid and most of the members of the committee 
were of the opinion that it was unnecessary and undesirable to provide 
drinking facilities at this theatre because there were adequate facilities 
already provided at nearby licensed premises. It was decided by a sub- 
stantial majority that this application be granted but that the said r. 3 
should not be deleted from the conditions attached to the theatrical licence 
for this theatre. 

“9. The committee thereupon considered the applicant’s application 
and the view was expressed that the grounds upon which the committee 
had refused to delete the said r. 3 from the conditions attaching to the 
theatrical licence for the Pavilion Theatre aforesaid (which is situated a 
short distance from the Queen’s Theatre aforesaid) applied with even 
greater force to the Queen’s Theatre in that it was known to members of the 
committee that a large hotel with a number of bars adjoined the Queen’s 
Theatre and that patrons of this theatre could obtain access thereto by 
crossing a narrow covered arcade. It was pointed out by me and the clerk 
of the committee that the Queen’s Theatre had hitherto been granted 
theatrical licences with r. 3 deleted from the conditions attached thereto, 
but it was felt by members of the committee that this did not fetter their 
discretion in considering the present application. Members expressed the 
view that, whatever had been done in the past, it was their duty to consider 
the present application on its merits as they saw them and that their 
decisions must be consistent if justice was to be done as between applicants. 
It was unanimously agreed that the applicant’s application to delete the 
said r. 3 from the conditions attaching to the grant of a theatrical licence 
should be refused and that a theatrical licence for the year 1956-57 should be 
granted in respect of this theatre, subject inter alia, to compliance with the 
said r. 3.” 


Thus, after fifty-four years during which a licence had been granted with r. 3 
deleted, that rule is to apply from March, 1956; the two bars which have existed 
in the theatre for many years become useless; the proprietors of the theatre 
cannot sell intoxicating liquor, nor can they sell even a packet of cigarettes, 
though people are allowed to smoke in the house. 

It was considered by the committee better that those who desired to have a 
drink should go out of the house altogether to some nearby hotel or public house 
and have their drink there, at which place they would not have the advantage 
of a bell sounding in the bar to summon them back to their places in the theatre, 
and although on their return they might cause a certain amount of discomfort to 
those who had remained in their seats in the theatre. The management of the 
Queen’s Theatre took objection, and they applied to the Divisional Court for 
an order of mandamus. 

Lorp Gopparp, C.J., HALLETT and Donovan, JJ., were all sympathetic 
towards the motion or application, but they felt that in law they had no power 
other than to dismiss the motion. Thus the appeal comes to this court. 

I draw attention to the words of the chairman in para. 9 of the affidavit: 


‘“* Members expressed the view that, whatever had been done in the past, 
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it was their duty to consider the present application on its merits as they 
saw them and that their decisions must be consistent if justice was to be 
done as between applicants.” 


Counsel for the applicant would have us read that short statement as meaning 
that having refused to delete r. 3 in the case of the Pavilion Theatre, the com- 
mittee thought that they must do the same in regard to the Queen’s Theatre, 
for they must be consistent if justice was to be done between applicants. That 
is not the right way of approach to the matter. Every application of this kind 
should be considered on its merits; an application should not be refused merely 
because an earlier one on behalf of someone else had been refused. Members of a 
committee ought not to be afraid of someone saying: ‘‘ Well, they were not 
consistent”. Their duty is to do justice on the facts of a particular application 
before them. 

The Divisional Court held that their hands were tied by two cases which were 
cited to them. The first is R. v. West Riding of Yorkshire County Council (1) 
in which it was held that: 


““ A county council acting as the licensing authority for the performance 
of stage plays may, in the exercise of their discretion, attach to the grant 
of a licence for such performances a condition that the grantee shall under- 


take not to apply to the excise authorities under 5 & 6 Will. IV, c. 39, s. 7, 
for an excise licence to sell intoxicating liquors in his theatre.”’ 


As far as the report of the case shows, no mention was made of s. 9 of the Act 
of 1843. It may well be that the decision was arrived at under the general 
power to grant a licence under s. 5 of the Act, and Caveg, J., said: 


“The propriety of allowing the sale of liquor in a theatre may vary very 
much according to the locality in which the theatre is situate, or the character 
of the theatre itself. It is a matter which might very properly be taken 
into consideration that there was a place where liquor could be obtained 
within a few yards of this very theatre. I cannot say that the committee 
have exercised their discretion wrongly.” 


Witts, J., said: 


“One of the grounds upon which it is well recognised that justices may 
fairly refuse a licence to a public-house is that there are already too many 
public-houses in the immediate neighbourhood. There is already a public- 
house within twenty yards of this theatre. If, then, an unconditional 
licence were granted to the theatre, the effect would be to multiply facilities 
for drinking, and it is a neighbourhood in which it is not desirable to do so. 
If that is not a good ground for the exercise of their discretion by the com- 
mittee in the way they have done, I cannot conceive what is.” 


I would not have it thought that, if there is an application for a new theatrical 
licence, the committee which has to consider the matter may not, in considering 
whether or not they should include r. 3 in the rules under which the house is to 
be conducted, look on the neighbourhood in general and on the other facilities 
for drinking which exist in the immediate neighbourhood. There may he 
conditions which make it desirable that they should do so. Counsel for the 
applicant submitted to this court that those matters were not relevant and ought 
not to be considered. In some cases it seems to me that they will be relevant, 
and a matter for consideration of the committee, as was said by the Divisional 


(1) 60 J.P. 550; [1896] 2 Q.B. 386. 
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Court in the year 1896, and that view appears to me to have been upheld in the 
other case cited to the Divisional Court, 2. v. Sheerness Urban District Council (1), 
where the court held that r. 3 was not ultra vires. 

A. L. Smita, L.J., said: 


“The town clerk then pointed out r. 3 to the council, and further pointed 
out that the rule stands until it is rescinded. I am of opinion that the 
district council were not bound hand and foot by the resolution adopting 
the rules, but did hear the facts on both sides, that is to say, the evidence 
concerning the two clubs and a public house being so near the theatre. I 
do not think it necessary for this decision to discuss R. v. West Riding of 
Yorkshire County Council (2), and, furthermore, I am of opinion that the case 
of R. v. Sylvester (3) has no application to this case, as there the justices 
refused to hear any application unless the rules had been conformed with. 
For these reasons I am of opinion that the rule for a mandamus must be 
refused.” 


Riesy, L.J., said: 


**I am of the same opinion, inasmuch as I do not consider the rules 
ultra vires, and think the district council were bound by them. Further- 
more, it appears to me that the district council did ‘ hear and determine’ 
the application, and, therefore, this is not a case for mandamus.” 


I do not think that the argument of counsel for the applicant, to the effect 
that the committee are not entitled to consider the locality or the fact there are 
public houses within a short distance of the theatre, is sound. In this case, 
however, there are other matters for consideration which appear to me not to 
have been considered by the committee. It may be that that arises in part 
from the fact that they did not hear any argument or submissions. The applicant 
had no reason to think that there was any likelihood of a change being made in 
the terms of his licence. There was, so far as he knew, no opposition; there was 
none in fact, there had not been for a number of years. He applied in the 
ordinary way; he was not represented, but for some reason the committee 
thought that a change ought to be made. I am not sure what the reason was, 
unless it was that they thought that their decisions ought to be consistent in 
the two cases; certainly none is shown in the affidavit of the applicant or in the 
affidavit of Mr. Davies, but the committee decided on a change. When they 
came back they announced their decision; thus their decision was given without 
any argument, and without any representation by the management of the 
theatre other than the fact that their manager was there and formally applied. 

Counsel for the applicant submitted that the committee did not hear and 
determine this particular application according to law. It appears to me that 
if a change such as this is to be made, the committee ought to state their intention, 
to ask the applicant if he would like to be represented, and to have argument 
on the matter, and to indicate that, if that was desired, they would adjourn the 
application until a later date. That would give an opportunity for argument, 
and, if that course is followed in any such case, it enables the party applying to 
put his submissions before the committee reach a final decision on the matter. 
That would be a desirable practice. There is substance in the submission that 
the change was made without hearing any submissions, and that r. 3 is to be 
applied against the holder of the licence. This change prevents the sale of 


(1) (1898), 62 J.P. 563. 
(2) 60 J.P. 550; [1896] 2 Q.B. 386. 
(3) (1862), 26 J.P. 151; 2B. & S. 322. 
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intoxicating liquor as well as of tobacco, and means, I should imagine, consider. 
able loss of income, and loss of space in the house, against the construction and 
management of which not a word has been said at any time. That appears to 
me to make it desirable that the case should be considered again by the committee: 
and there are other reasons. 

The affidavit by Mr. Barrett, the applicant, has attached to it the form of 
licence which is granted, and it ends with the proviso: 


** Provided that the said Thomas Wesley Barrett do observe and keep 
rules for ensuring order and decency at and in the said building so licensed 
as aforesaid, and for regulating the times during which the said building 
shall be allowed to be open ”’, 


a copy of which rules and recommendations are attached to the case; that is 
followed by a copy of the rules, of which there are thirty-four, one or two of 
which were struck out. From the proviso it appears that the rules are made 
under s. 9 of the Act, which is the section giving power to make suitable rules for 
ensuring order and decency. 

I find it difficult to say that you promote the object of ensuring order and 
decency at and in the said building by including in the rules r. 3, that is by 
compelling anyone who wishes to have a drink to go out of the theatre, returning 
at some later time. I can understand that it might be an advantage in some 
cases, in some places, but when you have the case of a theatre which has existed 
since the year 1901 without complaint, and in regard to which it has not been 
hinted that there was any lack of order and decency, I do not consider that a 
departure from the custom of fifty odd years in the way proposed would ensure 
order and decency. It was there already, and no one says to the contrary. 

These matters are delegated to the committee. It is the committee’s duty 
to consider them, and this court ought to be slow to say anything which would 
take away anything from the authority of the committee. At the same time if, 
as in this case, all the evidence points one way, and one way only, I do not think 
it is right, certainly it is not desirable, for a change of this kind to be made. It 
causes great difficulties to those who are responsible for the management of the 
theatre, and I cannot see how it can promote order and decency. I emphasise 
that there had been no complaint whatever against the management of this 
theatre in all the years it existed. If there was the slightest ground for complaint, 
I could understand it, but if a house has a record of this kind, the management 
ought to have some credit, and ought not lightly to be deprived of a considerable 
part of its income which would go, I suppose, to public houses or licensed bars 
nearby, or, in the other case, to. those who sell tobacco and cigarettes, if people 
are able to buy them elsewhere after eight o’clock. 

It appears to me that the committee paid attention to the desire to be consis- 
tent, in other words they decided to grant the same form of licence to the Queen’s 
Theatre as they had done to the Pavilion Theatre. I do not think that the cases 
are in quite the same position, nor do I think that the committee ought to have 
imposed r. 3 on the Queen’s Theatre unless in some way it could promote order 
and decency within the house, and I do not see that it could in view of the 
history of the house. 

The further matter for consideration appears to me to be the position in 
regard to tobacco and cigarettes. All the members of the Divisional Court 
referred to this. Lorp Gopparp, C.J., said: 


** How prohibition of the sale of tobacco has anything to do, at any rate 
in these days, with decency and order, I confess that I fail to see, and if the 















de 


At 
ap 
lea 
toc 


per 
the 





ol. 


er- 
nd 

to 
De: 


of 


is 
of 
de 
for 


nd 
by 
ng 
ne 


ty 
ld 


— 





Justice of the Peace and Local Government Review Reports. March 9, 1957. 


121 LOCAL GOVERNMENT REVIEW REPORTS 87 


committee had been asked at the hearing to delete the words ‘ and tobacco ’ 
they might have done so.” 


He thought that, as the committee had not been asked to deal with tobacco 
separately, the Divisional Court ought not to interfere. I feel that that position 
arose because the committee dealt with the application without any argument 
or submissions, and without explaining to the applicant that they were going 
to make a change. There was nothing to warn him of the likelihood of any 
change until the decision was given. 

HALLeEtT, J., said: 


“‘T should like to add that I share the feeling my Lord has expressed as 
to the difficulty of understanding why a prohibition on selling tobacco as 
distinct from smoking should now be attributed to the preservation of good 
order and decency. However, that is a matter which, as my Lord has 
explained, cannot be canvassed on this occasion.” 

I do not think that is right; the applicant ought to be allowed to take the point 
in view of what happened before the committee. DoNovan, J., began his 
judgment in this way: 

““T agree with much regret. Speaking for myself, I cannot see how 
order and decency are preserved or advanced by telling the patrons of this 
theatre that they can drink next door instead of in the theatre itself... 
The result is that the committee were entitled in law to take into account 
the drinking facilities next door, though, speaking for myself, I feel it was a 
very harsh decision to do so in this particular case in view of the fine record 
this theatre had enjoyed for over fifty years, during which time order and 
decency had been preserved to everybody’s satisfaction; but that is not a 
matter for this court.” 

In one sense it is not a matter for the court, but if it be right to say that the 
decision of the committee was given from the point of view of what they regarded 
as consistency rather than looking at the facts of this case, the facts and history 
of the Queen’s Theatre, Rhyl, I feel that it is open to the court to say that that 
is not the right approach to the case. Donovan, J., added: 


“It is also, as has been pointed out by the Lord Chief Justice, another 
result of the committee’s decision that no tobacco can be sold inside the 
theatre. A man may take his own pipe and cigarettes in and smoke them, 
but must not buy them imside the theatre. That is a wholly unreal and 
unnecessary distinction and the committee do not say otherwise; they do 
not mention it at all. But the application was to delete r. 3 as a whole, and, 
that being so, and since the application was, in my view, properly dealt with 
by the committee, it is not possible to single out tobacco and grant relief 
in respect of that alone. For the rest, I agree entirely with what has fallen 
from the other members of the court.” 


At the end of the judgment, the Lord Chief Justice, addressing Mr. Brabin (who 
appeared for the applicant in the Divisional Court), told him that he could have 
leave to appeal if he wanted it; thus rather inviting an appeal, and the applicant 
took advantage of the leave to appeal given and appealed to this court. 

I do not like granting an order of mandamus against a committee of this type. 
I hope I realise some of the reasons that prompted their action, which might 
perhaps be more apposite in another case than in this. It appears to me that 
the decision at which they arrived is somewhat of a hardship on those who have 
conducted this theatre with propriety over the years, so that they themselves 
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might well look on it as an injustice. There were two bars in the theatre, 
which of course had to be kept up to date with all the necessary fitments, else 
some complaints would have been made. Suddenly, without any warning, they 
lose the right to use them. 

In my view the order for mandamus should go and the committee should 
determine this matter afresh according to law. I do not mean to say for one 
moment that they have done anything which they think to be wrong in any 
sense. Counsel for the committee said that the committee did not desire to 
be contentious in the least in this court; they desired, as far as possible, to assist 
the court, and would welcome whatever views the court thought it right to 
state to them. No one would wish to be dictatorial. I have stated in general 
terms how I look on the case, having heard what counsel said as to how the 
committee would like this case to be treated. They at least will have the 
advantage of knowing that the Lord Chief Justice and the judges who sat in 
the Divisional Court did not find themselves in agreement with the committee’s 
determination, though they felt unable to alter it in view of the decisions to 
which I have referred. I believe it to be our duty to say that the committee 
should consider this case again, and if they do reconsider it on the lines that I 
have suggested, after the views of my brethren have been expressed, they may 
well think right to grant the licence on the old terms, in which case I should 
consider that they were acting in accordance with justice, and I believe that to 
be what they desire. The case should go back. 


JENKINS, L.J.: I am of the same opinion. For a matter of fifty-five 
years down to Mar. 9, 1956, apart from a short period of rebuilding after a fire, 
the Queen’s Theatre, Rhyl, had been continuously licensed as a theatre under 
@ succession of licences, none of which were subject to any condition or rule 
against the sale of intoxicants on the premises. On Mar. 9, 1956, the committee 
of the Flint County Council concerned with the matter of theatrical licences 
met to consider the grant of licences for an ensuing period. The applicant, 
the secretary of the company which owns the Queen’s Theatre and the holder 
of the appropriate licence on their behalf, duly attended this meeting, as a 
representative of the owners of the theatre had done for very many years, and 
made formal application for renewal of the licence, never dreaming that anything 
else would happen but that the licence would be renewed in the old form, with 
no condition or rule against the sale of intoxicants. It must have been greatly 
to his surprise when the committee, after retiring, returned and announced 
their decision in the case of the Queen’s Theatre, which was to the effect that 
a licence would be granted for the ensuing period, but that that licence would, 
for the first time as compared with all the many licences the Queen’s Theatre 
had been allowed over the years, contain a rule prohibiting the sale of intoxicating 
liquor on the premises. 

As I have said, at the date of that meeting, the Queen’s Theatre, apart from 
a short period of rebuilding after a fire, had been continuously allowed a licence 
in the form I have mentioned, and there had never béen any shadow of complaint 
by anyone, or any suggestion that the premises were not properly conducted 
in every way. In these circumstances, this sudden reversal of policy in relation 
to the Queen’s Theatre after a period of more than half a century, though no 
doubt arrived at with the best of intentions, appears to me to have been neither 
reasonable nor just. The applicant applied to the Divisional Court for the 
order of mandamus which has given rise to the present appeal, and the Lord 
Chief Justice and the other learned judges who were members of the court on that 
occasion made it plain enough that they shared the view which I have expressed 
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as to the apparent injustice and unreasonableness of the result, but they felt 
themselves constrained by the authorities to which SINGLETON, L.J., has referred, 
that is to say, R. v. West Riding of Yorkshire County Council (1), and the case in 
this court, and, therefore, binding on us as on the Divisional Court, R. v. Sheerness 
Urban District Council (2), to reject the application. 

If I may respectfully say so, I entirely agree with the members of the Divisional 
Court that they were bound by the West Riding case (1) to hold that the proximity 
of other facilities for obtaining intoxicating liquor is a relevant circumstance 
proper to be taken into account in determining whether a licence should be 
granted or not, and I agree with them, too, that the Sheerness case (2) affords 
authority in this court to the same effect. To my mind, however, those two 
decisions, the second of which this court must of course accept as binding, do 
not conclude the matter against the applicant. 

It appears to me from the chairman’s affidavit that the committee approached 
the application in respect of the Queen’s Theatre in a wrong way. First of all 
from para. 8 of the chairman’s affidavit, it appears that: 


“The committee first considered the application relating to the Pavilion 
Theatre aforesaid and most of the members of the committee were of the 
opinion that it was unnecessary and undesirable to provide drinking facilities 
at this theatre because there were adequate facilities already provided at 
nearby licensed premises. It was decided by a substantial majority that 
this application be granted but that the said r. 3 should not be deleted from 
the conditions attached to the theatrical licence for this theatre.” 


Rule 3 was the rule about intoxicating liquor. 

So far, then, the majority view of the committee was that it was unnecessary 
and undesirable to provide drinking facilities at the Pavilion Theatre because 
there were adequate facilities at a nearby licensed premises. This consideration 
was, on the authorities, a consideration proper to be taken into account. But 
when the committee passed to consider the position of the Queen’s Theatre, it 
seems to me with respect to them that they are shown by the chairman’s affidavit 
to have fallen into error. The chairman’s affidavit deals thus with their delibera- 
tions on this application: 

“9. The committee thereupon considered the applicant’s application 
and the view was expressed that the grounds upon which the committee 
had refused to delete the said r. 3 from the conditions attaching to the 
theatrical licence for the Pavilion Theatre aforesaid (which is situated a short 
distance from the Queen’s Theatre aforesaid) applied with even greater 
force to the Queen’s Theatre in that it was known to members of the com- 
mittee that a large hotel with a number of bars adjoined the Queen’s Theatre 
and that patrons of this theatre could obtain access thereto by crossing a 
narrow covered arcade. It was pointed out by me and the clerk of the 
committee that the Queen’s Theatre had hitherto been granted theatrical 
licences with r. 3 deleted from the conditions attached thereto, but it was 
felt by members of the committee that this did not fetter their discretion 
in considering the present application. Members expressed the view that, 
whatever had been done in the past, it was their duty to consider the present 
application on its merits as they saw them and that their decision must be 
consistent if justice was to be done as between applicants.” 


To my mind it was right for the committee to regard it as open to them to 


(1) 60 J.P. 550; [1896] 2 Q.B. 386. 
(2) (1898), 62 J.P. 563. 
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consider a case where an application was made for a renewal of a licence just 
as it would be open to them to consider an original application. That is to say 
it would not be right for them to regard renewal of a licence or the grant. of a 
new licence to a former licence-holder as a matter of course, and not as a matter 
calling for consideration on its merits, and for the exercise of their discretion, 
So far therefore para. 9 shows no ground for complaint, but it does seem to me 
to show that regarding the matter as open to them to decide de novo in the 
exercise of their discretion, the committee applied some sort of general principle 
to the effect that a licence without deletion of r. 3 ought not to be granted in any 
case whatsoever where it could be said that there were adequate facilities for 
obtaining liquor elsewhere. That seems to have been regarded by the committee 
as a matter of general principle. Then they went on to consider that they had 
already refused the application for the Pavilion Theatre on the ground of 
proximity of other sources of supply, and that the Queen’s Theatre was an a 
fortiori case, because the alternative supply was even more conveniently situated 
than the supply in the case of the Pavilion Theatre, and to conclude accordingly 
that if it was right in the case of the Pavilion Theatre to refuse the deletion of 
r. 3, it was a fortiori right to do so in the case of the Queen’s Theatre, and therefore 
that the Queen’s Theatre licence must follow the fate of the Pavilion Theatre 
licence, because it was essential that the same rule should be applied in all cases, 
or, in other words, that the committee should be consistent. 


I cannot think that that method of approach fulfils the requirement that the 
matter should be heard and determined according to law. It seems to me it 
sets up a general principle as to the effect of proximity of other premises where 
liquor can be obtained when the proper course is to consider each case on its 
merits. It seems to me that it wrongly pursues consistency at the expense 
of the merits of individual cases. It seems to me that, notwithstanding Sharp v. 
Wakefield (1), which shows that the grant of a licence by way of renewal is 
a matter for the exercise of discretion just as is the grant of an original licence, 
it cannot be right in this case wholly to ignore, as to all appearances the com- 
mittee wholly ignored so far as giving any weight to it was concerned, the 
circumstance that for more than half a century the Queen’s Theatre had enjoyed 
a wholly blameless and useful existence as a theatre licensed for the sale of 
intoxicating liquor, or to ignore the fact that so far, as appears from the evidence, 
there has been no relevant change of circumstance whatsoever which could 
affect the committee’s decision in March, 1956, as compared with their decision 
at an earlier period. ‘ 

Accordingly, while I share Srmnetetron, L.J.’s reluctance to disturb the 
conclusion of the committee, who, I have no doubt, performed their functions 
to the best of their ability and in a highly conscientious manner, nevertheless 
it does seem to me that they have erred in this case, and accordingiy that it 
should be sent back to be heard and determined according to law. I would 
therefore allow this appeal. 


PARKER, L.J.: I agree. The committee who are respondents to this 
motion and to this appeal carry out, as a result of the Local Government Acts 
of 1888 and 1933, the functions of the justices under s. 5 of the Theatres Act, 
1843, in regard to the granting of theatrical licences. Under that section the 
justices, and now the committees, have power to grant theatrical licences, and 
there is implied a wide discretion. Under s. 9 the justices, and now the commit- 
tees, have power to make suitable rules for ensuring order and decency at the 


(1) 55 J.P. 197; [1891] A.C. 173. 
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several theatres licensed by them. Apparently for a long time, indeed, as 
appears from R. v. Sheerness Urban District Council (1) in regard to the county 
of Kent since 1890, there have been model rules, of which r. 3, with which we 
are concerned in this case, was then in being, but, as the section shows, it is for 
the committee in respect of each particular theatre to consider when the applica- 
tion is made, whether it be a new application or by way of renewal, which, if 
any, of those rules should be made applicable, and for breach of those rules 
penalties are laid down. 

Counsel for the applicant’s first and main contention was that when granting 
a theatrical licence the committee may attach only such conditions as are 
suitable for ensuring order and decency at the particular theatre, in other words 
that s. 9 alone empowered the committee to lay down conditions. I cannot 
believe for myself that that is so; although there is no express power in s. 5 
to grant a licence subject to conditions, I think that it is clearly implied. It 
seems to me that, at any rate in regard to a new application as opposed to a 
renewal, the committee would be entitled to take into consideration the other 
facilities in the neighbourhood for the sale of liquor, and if in their discretion 
they thought right, to impose a condition that the licensee either should not 
apply for an excise licence or should not sell liquor. Indeed, that, as it appears 
to me, was the decision of the Divisional Court in R. v. West Riding of Yorkshire 
County Council (2) which was approved by this court in R. v. Sheerness Urban 
District Council (1). 

It does not, however, follow that it would be right to lay down any such 
conditions in the case where, as here, a theatre has held an unrestricted licence 
in regard to the sale of liquor and tobacco for very many years. It is true that, 
as appears from Sharp v. Wakefield (3), a case dealing with justices’ licences, the 
same legal considerations prevail whether the application is an original applica- 
tion or by way of renewal. But it is quite clear that, although there may be no 
difference in the legal considerations, there must be a difference in regard to the 
facts to be considered. Indeed, Lorp Hatssury, L.C., said: 


** My Lords, I am very far indeed from saying that, assuming the complete 
discretion that I have indicated to exist, it would be likely that the persons 
exercising it would consider an original application in the same way as one 
which was applied for by the person who has already been licensed for one 
year. Of course, the justices would remember that a year before a licence 
had been granted and presumably (unless some change during the year was 
proved) they start with the fact that the topics to which I have referred 
have already been considered, and one would not expect that those topics 
would be likely to be reopened, unless, as I say, some change has been 
proved. This would be likely to limit the inquiry to the conduct of the 
house and the character of the licensee, and, perhaps, the condition of the 
house, but as matter of fact and not as matter of law at all.” 


In the present case, however, it is conceded that there was no evidence of, 
and no suggestion that there had been, any change of circumstance, any change 
in the facilities in the locality or any change in regard to the character of the 
neighbourhood generally. Indeed, as my Lords have said, the basis of the 
decision arrived at by the committee was that it would be only right that there 
should be consistency between the applicants, and, having decided that there 


(1) (1898), 62 J.P. 563. 
(2) 60 J.P. 550; [1896] 2 Q.B. 386. 
(3) 55 J.P. 197; [1891] A.C. 173. 
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was to be a restriction in the case of the Pavilion Theatre, it was thought right to 
impose a restriction also in regard to the Queen’s Theatre. 

In any event, so far as this case is concerned, the condition prohibiting the 
sale of liquor and tobacco was not made as a condition of the granting of the 
licence under s. 5; in other words, it was not imposed as a result of the commit- 
tee’s discretion under that section; the prohibition was made and imposed 
pursuant to s. 9 of the Act, and in regard to that section the discretion of the 
committee is within narrow limits, in that the rules or conditions laid down 
shall be only those which are suitable, albeit not necessary, for ensuring order 
and decency at the several theatres licensed by them. 

There was no complaint made at any time as to the way the theatre or the bars 
in the theatre were managed, and I would agree entirely with Donovan, J.’s 
opening remarks (5): 


““T agree with much regret. Speaking for myself, I cannot see how 
order and decency are preserved or advanced by telling the patrons of this 
theatre that they can drink next door instead of in the theatre itself.” 


In other words, as it seems to me, there was no evidence at all on which the 
committee could impose the prohibition on the sale of liquor in the form of a 
rule under s. 9. 

One final word in regard to the sale of tobacco. It may well be that, in 1890 
or earlier when these model rules were made, it was thought that smoking in a 
theatre was not becoming, in other words, that it was contrary to decency, and 
it may be that, not only was smoking prohibited in the theatre but that it was 
thought right to prevent the sale of tobacco in the theatre as well, but today I 
can see no possible reason for saying that it is necessary in order to preserve 
order and decency to provide that the sale of tobacco should be prohibited while, 
at the same time, the patrons can bring all the tobacco and cigarettes they like 
and smoke them in the theatre. 

For these reasons, as well as those given by my Lords, I would allow this 
appeal. 

Appeal allowed. 

Solicitors: George Thatcher & Son, for J. Kerfoot-Roberts, Son & Griffiths, 
Holywell; Sharpe, Pritchard & Co., for W. H. Jones, Mold. 
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COURT OF APPEAL 
(DENNING, Hopson AND Morris, L.JJ.) 
December 14, 1956 
WILLIAMS v. WILLIAMS 


Husband and Wife—Maintenance—Agreement—Enforceability— Wife in desertion 
—Agreement by her to maintain herself and to indemnify husband against 
debts incurred by her. 

By an agreement for separation it was provided that “‘ the wife [who had deserted 
the husband] will out of the weekly sum or otherwise support and maintain herself 
and will indemnify the husband against all debts to be incurred by her and will not 
in any way at any time hereafter pledge the husband’s credit ’’. On a claim by the 
wife for arrears of maintenance the husband contended that there was no con- 
sideration for his promise to pay, and that, therefore, the agreement was not 
enforceable against him. 

HELD: although the wife was in desertion at the time of the agreement she 
might offer at any time to return to the husband; her right to maintenance was, 
accordingly, suspended and not forfeited by the desertion; her undertaking to 
maintain herself and indemnify the husband against debts was good consideration 
for his promise to pay her maintenance; and, therefore, the agreement was 
enforceable, by the wife. 

APPEAL by the husband against an order of Aberystwyth County Court, whereby 
he was held liable to pay to the wife arrears of maintenance under an agreement 
in writing dated Mar. 26, 1952. 

S. G. Priestley for the husband. 

Edmund Davies, Q.C., and R. L. Bayne-Powell for the wife. 


DENNING, L.J.: In the present case a wife claims sums due to her under 
a maintenance agreement. No evidence was called in the court below because the 
facts are agreed. The parties were married on Apr. 25, 1945. They have no 
children. On Jan. 24, 1952, the wife deserted the husband. On Mar. 26, 1952, 
they signed the agreement now sued on, which has three clauses: 


**(1) The husband will pay to the wife for her support and maintenance 
a weekly sum of £1 10s. to be paid every four weeks during the joint lives of 
the parties so long as the wife shall lead a chaste life the first payment 
hereunder to be made on Apr. 15, 1952. (2) The wife will out of the said 
weekly sum or otherwise support and maintain herself and will indemnify 
the husband against all debts to be incurred by her and will not in any way at 
any time hereafter pledge the husband’s credit. (3) The wife shall not so 
long as the husband shall punctually make the payments hereby agreed to be 
made commence or prosecute against the husband any matrimonial proceed- 
ings other than proceedings for dissolution of marriage but upon the failure 
of the husband to make the said weekly payments as and when the same 
become due the wife shall be at full liberty on her election to pursue all and 
every remedy in this regard either by enforcement of the provisions hereof 
or as if this agreement had not been made.” 


So far as we know, the parties have remained apart ever since. On June 1, 1955, 
the husband petitioned for divorce, on the ground of his wife’s desertion, and on 
Oct. 12, 1955, a decree nisi was made against her. On Dec. 2, 1955, the decree 
was made absolute. In this action the wife claims maintenance at the rate of 
£1 10s. a week under the agreement for a period from October, 1954, to October, 
1955. The sum claimed is £30 5s. 9d., which is the appropriate sum after deduc- 
tion of tax. The husband disputes the claim, on the ground that there was no 
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consideration for his promise. Clause 2, he says, is worthless and cl. 3 is 
unenforceable. 

Let me first deal with cl. 3. It is settled law that a wife, despite such a clause 
as cl. 3, can make application to the magistrates or to the High Court for main- 
tenance. If this wife had made such an application, the husband could have 
set up the fact of desertion as an answer to the claim,. but he could not have set up 
cl. 3 as a bar to the proceedings. The clause is void, and as such is no consideration 
to support the agreement: see Bennett v. Bennett (1). Now let me deal with 
cl, 2. The husband relies on the fact that his wife deserted him. If there had 
been a separation by consent, he agrees that the agreement would have been 
enforceable. In that case the husband would still be under a duty to maintain, 
and the sum of 30s. a week would be assumed to be a quantification of a 
reasonable sum for her maintenance having regard to her own earning capacity. 
The ascertainment of a specific sum in place of an unascertained sum has always 
been held to be good consideration. So long as circumstances remained un- 
changed, it would be treated by the courts as binding on her and she could 
not recover more from him: see National Assistance Board v. Parkes (2). In the 
present case the husband says that, as the wife deserted him, he was under no 
obligation to maintain her and she was not entitled to pledge his credit in any way. 
Clause 2, therefore, gives him nothing and is valueless to him. The husband says 
that Goodinson v. Goodinson (3) is distinguishable because there was no finding 
in that case that the wife was in desertion, and, moreover, the wife promised to 
maintain the child as well as herself. 

Now I agree that, in promising to maintain herself whilst she was in desertion, 
the wife was only promising to do that which she was already bound to do. 
Nevertheless, a promise to perform an existing duty is, I think, sufficient con- 
sideration to support a promise, so long as there is nothing in the transaction 
which is contrary to the public interest. Suppose that this agreement had never 
been made, and the wife had made no promise to maintain herself and did not 
do so. She might then have sought and received public assistance or have pledged 
her husband’s credit with tradesmen; in which case the National Assistance 
Board might have summoned him before the magistrates, or the tradesmen 
might have sued him in the county court. It is true that he would have an answer 
to those claims because she was in desertion, but nevertheless he would be put 
to all the trouble, worry and expense of defending himself against them. By 
paying her 30s. a week and taking this promise from her that she will maintain 
herself and will not pledge his credit, he has an added safeguard to protect 
himself from all this worry, trouble and expense. That is a benefit to him which 
is good consideration for his promise to pay maintenance. That was the view 
which appealed to the county court judge, and I must say that it appeals to me 
also. 

There is another ground on which good consideration can be found. Although 
the wife was in desertion, nevertheless it must be remembered that desertion is 
never irrevocable. It was open to her to come back at any time. Her right to 
maintenance was not lost by the desertion. It was only suspended. If she made 
a genuine offer to return which he rejected, she would have been entitled to 
maintenance from him. She could apply to the magistrates or the High Court 
for an order in her favour. If she did so, however, whilst this agreement was in 
force, the 30s. would be regarded as prima facie the correct figure. It is a benefit 


(1) [1952] 1 All E.R. 413; [1952] 1 K.B. 249. 


(2) [1955] 3 All E.R. 1; [1955] 2 Q.B. 507. 
(3) [1954] 2 All E.R. 255; [1954] 2 Q.B. 118. 
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to the husband for it to be so regarded, and that is sufficient consideration to 
support his promise. 

I construe this agreement as a promise by the husband to pay his wife 30s. a 
week in consideration of her promise to maintain herself during the time she is 
living separate from him, whether due to her own fault or not. The wife cannot 
throw over the agreement and seek more maintenance from him unless new 
circumstances arise making it reasonable to allow her to depart from it. The 
husband cannot throw it over unless they resume married life together (in which 
case it will by inference be rescinded) or they are divorced (in which case it is a 
post-nuptial settlement and can be varied accordingly), or perhaps other cir- 
cumstances arise not envisaged at the time of the agreement. Nothing of that 
kind has, however, occurred here. The husband must honour his promise. I 
would dismiss the appeal accordingly. 


HODSON, L.J.: I agree. The facts, so far as they are circumstances sur- 
rounding the document that we have to consider, are these. On Apr. 25, 1945, 
the parties to the agreement were married. There are no children of the marriage. 
On Jan. 24, 1952, the wife deserted the husband. On Mar. 26, 1952, the agree- 
ment was entered into. It is to be inferred, and it was conceded, that the 
desertion which started on Jan. 24, 1952, was continuing at the date of the 
agreement. The agreement is what is called a “‘ maintenance ’’ agreement, 
providing for payments by the husband to the wife of 30s. a week. The wife 
has sued on the agreement. The husband’s answer is that there is no 
consideration—that, the agreement not being under seal, the contract requires 
consideration to support it. The agreement describes the parties by their names, 
followed in the one case by the description ‘ hereinafter called the husband ” 
and in the other case by the description “‘ hereinafter called the wife ”, giving 
separate addresses for each party. Clause 1 provides: 


“The husband will pay to the wife for her support and maintenance a 
weekly sum of £1 10s. to be paid every four weeks during the joint lives of the 
parties so long as the wife shall lead a chaste life...” 


There is nothing in that agreement to control the duration of the payments 
except the joint lives of the parties. There is nothing to say that the payments 
shall only be made while they shall be living apart, or while they shall remain 
husband and wife, or indeed any other limitation except life and chastity. Then 
provision is made for the first payment to be made on Apr. 15, 1952. 

In view of the terms of that agreement and the vagueness and uncertainty 
whether this is to cover periods when the parties are living together, or living 
apart, or both, it might be arguable that this document is not enforceable at all 
but void. But I think that it is too late now to argue that, as a document in almost 
exactly the same form was regarded as valid in this court in Goodinson v. Goodinson 
(1). Clause 2 of the agreement that we are considering provides that: 


“The wife will out of the said weekly sum or otherwise support and 
maintain herself and will indemnify the husband against all debts to be 
incurred by her and will not in any way at any time hereafter pledge the 
husband’s credit.” 

That is the clause which is particularly to be noticed, because it has been agreed 
between the parties that cl. 3 does not provide any consideration. Clause 2 is in 
the same form as a clause which was considered in Goodinson v. Goodinson (1). 
It was held in that case that such a clause provided good consideration by the 


(1) [1954] 2 All E.R. 255; [1954] 2 Q.B. 118, 
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wife, moving from the wife to the husband. Clause 2 of this agreement is in three 
parts—first, that she will out of the weekly sum or otherwise support and maintain 
herself; secondly, that she will indemnify the husband against all debts to be 
incurred by her; and thirdly, that she “‘ will not in any way at any time hereafter 
pledge the husband’s credit ”. It was pointed out in Goodinson v. Goodinson (1) 
that there was nothing to be said against such an agreement. Although it was not 
an agreement for separation there was a provision for the maintenance of the 
wife, and although the wife could not be excluded from access to the court by 
such an agreement yet that did not mean that the agreement of itself was bad. 

Without referring in detail to the judgment of the court in Goodinson v. 
Goodinson (1), I think that it is sufficient to say that the reasoning of the judg- 
ments in Goodinson v. Goodinson (1) applies to the present case, as, indeed, the 
learned county court judge thought. How, then, is Goodinson v. Goodinson (1) to 
be distinguished here ? Counsel for the husband has argued that it can be dis- 
tinguished in two ways. He says, first of all, that in Goodinson v. Goodinson (1) 
it was not one of the facts that at the time when the agreement was entered 
into the wife was in desertion, whereas in the present case she was in desertion; 
therefore, she had forfeited all right to be maintained by her husband and so she 
was giving no consideration at all when she said she would maintain herself, 
because that is what she would have to do anyway. The short answer to that is, 
I think, that she had not forfeited her right to be maintained by her husband by 
being in desertion. She had only suspended her right and not destroyed it. 
Authority for that proposition is contained in the judgment of the Ear or 
READING, C.J., in Jones v. Newtown & Llanidloes Guardians (2). 


“There is no doubt that at common law if a wife chooses wilfully and 
without justification to live away from her husband she cannot, so 
long as she continues absent, render him liable for necessaries supplied 
to her, or for her maintenance by the union, for the reason that she has of 
her own free will deprived herself of the opportunity which the husband was 
affording her of being maintained in the home. But the relief of the 
husband from the obligation of maintenance continues only so long as she 
voluntarily remains absent. Her absence, although wrongful, does not affect 
the relationship of husband and wife.” 

That passage applies to the present case, looking at it, as we must do, as at the 
time when the agreement was entered into. The wife had then deserted the 
husband and was temporarily wrongfully away from home; but she might at 
any time return. In those circumstances, if she returned or offered to return her 
husband’s liability to maintain her would revive. So that there was good con- 
sideration there to meet that contingency, which was a real contingency and not a 
fanciful one at that time. It is not affected by the fact that (as we now know, 
as a matter of history) the parties never have come together again but have been 
divorced. 

It was urged by counsel for the wife that, whether the point which I have just 
put was or was not good, nevertheless it was a valid consideration even if the 
wife was in desertion, because it was some benefit to the husband to be protected 
from the embarrassment of invalid claims against him. For my part, I would 
prefer not to rest my judgment on that, because, once it is conceded that there is 
no basis for a claim by a wife, no consideration for giving an indemnity by the 
wife appears to me to emerge. It is unnecessary to express any concluded opinion 
on that matter, since I am entirely in agreement with DENNING, L.J., on the 

(1) [1954] 2 All E.R. 255; [1954] 2 Q.B. 118. 
(2) 84 J.P. 237; [1920] 3 K.B. 381. 
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other point—that this desertion by the wife did not destroy her right to be 
maintained but only suspended it. An additional point was taken in this court 
in an attempt to distinguish Goodinson v. Goodinson (1), namely, that there was 
a child and that the wife promised to support not only herself but the child, 
whereas in the present case there is no child and so different considerations 
might apply. I am bound to say that I find no substance in that distinction. The 
judgments in Goodinson v. Goodinson (1) proceeded on the footing that the 
promise by the wife to maintain herself, etc., was sufficient consideration and did 
not depend on the additional fact (which it is true did appear in that case) 
that the consideration might be found in the promise to maintain the child. 

For these reasons, therefore, I think that the present appeal must be dismissed. 
I would only add that, as I have already indicated, on the face of the document 
it is expressed to be between A and B, the two parties, for joint lives, and there 
is nothing on the face of the contract to say that it shall ever end so long as these 
two people live and so long as the wife leads a chaste life. But that is not fatal 
to the husband’s future, because it is on the face of it also a post-nuptial settle- 
ment, which is under the control of the court after divorce and can be cancelled 
or varied. I have not forgotten a subsidiary argument put forward by junior 
counsel! for the wife that something is added to the case by the promise that the 
wife would lead a chaste life and that she was thereby giving the husband some- 
thing he would otherwise not obtain. I do not think that that adds or subtracts 
anything in the present case. The husband would not be able to rely on the 
unchastity of the wife, at common law, if the unchastity were brought about 
by his own conduct—certainly not if he had connived at it, because no man can 
take advantage of his own wrong. I have found no assistance, in construing this 
document, from the limitation (which is additional to the provision that the 
payment shall remain during the joint lives) that the payment shall only con- 
tinue so long as the wife shall lead a chaste life. 


MORRIS, L.J.: I also agree. I think that the learned county court judge 
came to a correct conclusion in this matter. I think that he based his decision on 
Goodineon v. Goodinson (1) ([1954] 2 All E.R. 255) in this court. The learned 
county court judge in his judgment first summarised the submissions made by 
the husband; then he summarised the submissions made by the wife; and then 
in coming to his conclusion he based himself on Goodinson v. Goodinson (1), and 
very considerably on the sentence in the judgment of Romer, L.J., where the 
lord justice said: 


“But cl. 3 carries here an indemnity from the wife and other promises 
by her ail of which are presumably, and, indeed, manifestly, of value to the 
husband; otherwise, they would not have been introduced into the 
agreement.” 


Counsel for the husband seeks to distinguish Goodinson v. Goodinson (1) on 
two grounds. He said that in Goodinson v. Goodinson (1) cl. 3 (which is to be 
compared with cl. 2 now under consideration) included a reference to a child, 
and he said that the husband would have been obliged to maintain the child, 
but that by cl. 3 in that case the wife was undertaking to support and maintain 
not only herself but the child. In his judgment in Goodinson v. Goodinson (1) 
SoMERVELL, L.J., said: 


“, . . although I think the point was not taken below, I should have 
thought the undertaking by the wife to have the custody and control of 


(1) [1954] 2 All E.R. 255; [1954] 2 Q.B. 118, 
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the child and bring it up until it was sixteen years old in the terms of cl. 4 
was also a consideration.” 


I think that from that, and from the whole case, it appears that the judgments 
proceeded on the basis that, apart from the reference to the child, there was 
consideration. 

The other point on which counsel for the husband relied as a distinction of 
Goodinson v. Goodinson (1) was that in that case the question of desertion was 
not before the court. There had been a defence, apparently, that the wife was 
in desertion, but that was presumably not persisted in. At all events, that matter 
was not before the court. So counsel for the husband submits that Goodinson v. 
Goodinson (1) is to be distinguished. I consider that we must proceed on the basis 
that at the date this agreement was entered into, Mar. 26, 1952, the wife was then 
in desertion. It seems to me that the wife might thereafter have offered to return 
and might have ceased to be in desertion, and that cl. 2 would at that stage and 
in that event have been in operation. Therefore, it cannot be said that cl. 2 
was not of value to the husband. The probability of the happening of such events 
need not be measured, for the court does not inquire as to the adequacy of 
consideration. I think that for that reason the learned county court judge came 
to a correct conclusion. Like Hopson, L.J., I prefer to base my judgment on 
that ground rather than on the alternative ground—that apart from any question 
of an offer by the wife to return, while she was still in desertion, there might have 
been trouble, expense or embarrassment if the wife had incurred debts. I, 
therefore, agree that the appeal fails. 

Appeal dismissed. 

Solicitors: Pennington & Son, for Barker, Son & Isherwood, Andover; Hasle- 
wood, Hare, Shirley Woolmer & Co., for Smith, Davies & Jessop, Aberystwyth. 

G.F.L.B. 


(1) [1954] 2 All E.R. 255; [1954] 2 Q.B. 118. 


HOUSE OF LORDS 


(Viscount Stmonps, Lorp Morton or HENRyTON, LorD RADCLIFFE, LORD 
TUCKER AND LORD SOMERVELL OF HARROW) 


November 5, 7, 8, 12, 13, December 30, 1956 
LISTER v. ROMFORD ICE & COLD STORAGE CO., LTD. 


Road Traffic—Insurance—Right of driver to benefit of insurance effected by employer 
—Right to indemnity against claims of negligence—Implied terms in contract 
of service. 

No term is to be implied in the contract of employment of a driver of a motor 
vehicle either that he is entitled to be indemnified by his employers against claims 
or proceedings for acts done in the course of his employment or that he is entitled 
to the benefit of any insurance which his employers either have effected, or, as 
reasonable and prudent men, should have effected, concerning accidents due to his 
driving without due care. 

AppEAL by Martin Alfred Lister, a lorry driver employed by the respondents, 
Romford Ice & Coid Storage Co., Ltd., from an order of the Court of Appeal 
(DENNING, BrrKEtT and Romer, L.JJ.), dated Oct. 26, 1955, and reported 
sub nom. Romford Ice & Cold Storage Co., Ltd, v. Lister, [1955] 3 All E.R. 460, 
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affirming an order of OrMEROD, J., dated Feb. 18, 1955, whereby he gave judg- 
ment for the respondents for a sum of £1,800 (being £1,600, the amount awarded 
as damages against the respondents in an action against them as employers of 
the appellant based on his negligence, and £200, the agreed costs of the respon- 
dents of defending that action) and costs. 


Lester and D. A. E. Hart for the appellant. 
Jukes, Q.C., and P. M. O’Connor for the respondents. 


The House took time for consideration. 


Dec. 20. The following opinions were read. 


VISCOUNT SIMONDS: My Lords, the facts in this case are not seriously 
in dispute but they give rise to questions of considerable difficulty and import- 
ance. The appellant, Martin Alfred Lister, was, in January, 1949, in the employ- 
ment of the respondent company as a lorry driver. He was then some twenty- 
seven years of age and had, apart from an interval during the war, been in that 
employment since he was seventeen. He had previously for a short time been 
employed by them as a general labourer. On Jan. 28, 1949, accompanied as 
mate by his father, also named Martin Alfred Lister, whom I will call ‘‘ Lister 
senior ’’, he drove his lorry into a slaughter-house yard off the Old Church Road, 
Romford, to collect some waste. In the yard he backed his lorry, and in doing 
so knocked down and injured Lister senior, who had previously alighted from it. 

In June, 1951, Lister senior issued a writ against the respondents claiming 
damages for the personal injuries suffered by him, alleging that they were 
due to the negligent driving of the appellant, and that the respondents, as his 
employers, were vicariously liable. This action was tried by McNarr, J., on 
Jan. 28 and 29, 1953, and that learned judge held that the appellant had negligently 
driven the lorry in reverse without looking where he was going, but that Lister 
senior was also at fault in failing to take proper care for his own safety, the 
relative responsibility being two-thirds for the appellant and one-third for Lister 
senior. The responsibility of the respondents was purely vicarious. The 
damage was assessed at £2,400 and judgment was entered for Lister senior for 
£1,600, two-thirds of that amount, and costs. 

On Jan. 23, 1953, five days before the trial of Lister senior’s action, the respon- 
dents issued the writ in the action, in which this appeal is brought, claiming 
against the appellant 


‘“‘ damages or in the alternative . .. payment by way of indemnity or 
contribution in respect of such damages . . . as may be adjudged or agreed 
to be paid .. .” 


to Lister senior in the first action and the respondents’ costs of that action. 
On May 12, 1953, the respondents delivered their statement of claim in the 
present action. They pleaded the facts which I have stated, including the judg- 
ment which had by then been given. They alleged that they had paid the 
damages of £1,600 and were liable to pay the costs, and that they had suffered 
loss and damage to the extent of such damages and costs by reason of the 
appellant’s negligence. They pleaded further or alternatively that it was an 
implied term of the contract of service of the appellant that he would carry 
out his duties with reasonable care and skill and that he had failed to do so, 
whereby they had suffered loss and damage. They claimed an order that they 
might be indemnified by the appellant in respect of the sums which they had 
paid to Lister senior and their costs of defending the first action and, alternatively, 
“damages for negligence and/or breach of contract’. I understand the first 
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head of claim to be for a contribution of a hundred per cent., i.e., in effect, an 
indemnity under the Law Reform (Married Women and Tortfeasors) Act, 1935, 
which I will call “‘ the Act of 1935 ’’, and the second head of claim to be founded 
alternatively on tort or the breach of a contractual duty of care. 

The defence of the appellant, to which I must refer somewhat fully, put in 
issue the question of his negligence. It alleged that he was present in court 
throughout the trial of the first action and was ready to give evidence on behalf 
of the respondents but that they did not allow him to do so, and that the judg- 
ment against them was, therefore, due not to his negligent driving but to their 
failure to call him as a witness. I do not think that your Lordships will take 
this plea very seriously. It cannot by any means be sustained. Something 
more formidable follows, raising, I think, a question of general importance. For 
it was then pleaded that it was an implied term of the contract of service that 
the respondents would indemnify the appellant against all claims or proceedings 
brought against him for any act done by him in the course of his employment, 
and, in the alternative, that it was an implied term that he would receive the 
benefit of any contract of insurance effected by the respondents and covering 
their liability in respect of the first action, that the respondents had, in fact, 
effected such insurance, and that he claimed the benefit thereof. And it was 
further pleaded that there was no such implied term of service as the respondents 
alleged, that he would carry out his duties with reasonable care and skill, but 
that, on the contrary, the respondents, by engaging him to drive a lorry on their 
behalf, impliedly accepted him with all such faults and failings as he might 
possess, and without any right or claim against him in respect of negligent acts 
arising out of and in the course of his employment. It was in this state of the 
pleadings, though they were amended when the case was heard by the Court 
of Appeal, that the matter came before OrmERoD, J., for trial. 

I will at once state the conclusions to which that learned judge came. After 
stating that the case had been put by counsel for the respondents (plaintiffs 
in the action) in two ways, first that, on the ordinary law of contract, the servant 
was liable to his master for damage suffered by him for the servant’s breach of 
contract, it being an implied term of his contract that he would use reasonable 
care in the performance of his work, and, secondly, that he was, as a joint tort- 
feasor, entitled to contribution under s. 6 (1) (c) of the Act of 1935, the learned 
judge said that he was constrained by the words of DENNING, L.J., in Jones v. 
Manchester Corpn. (1) to consider the case from the point of view of the Act of 
1935. He found as a fact that the appellant had been guilty of negligence, rejected 
the contention that the claim for contribution could only be raised in the original 
action, and then proceeded to déal with what he regarded as the substantial 
defence, viz., that the contract of service was subject to the implied terms to which 
I have already referred. As to this, he held, following the decision of FINNEMORE, 
J., in Semtex, Lid. v. Gladstone (2) (a case, I will interpolate, which was, in 
my opinion, rightly decided), that, while it must be an implied term that the 
employer would not require the servant to do anything illegal and, therefore, 
would comply with the provisions of the Road Traffic Act, 1930, in respect of 
insurance, there was no evidence to support any further implication. He 
rejected also the plea that the writ was prematurely issued, and, on a considera- 
tion of the circumstances, held that the respondents were, under the Act of 1935, 
entitled to a contribution which would amount to a complete indemnity. He 
gave judgment for the respondents accordingly. 


(1) 116 J.P. 412; [1952] 2 All E.R. 125; [1952] 2 Q.B. 852. 
(2) [1954] 2 All E.R. 206. 
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’ 


There has, I think, been some confusion in the ceurse of the case between 
two wholly separate torts, (a) the tort for which the appellant and, vicariously, 
the respondents, might be made liable to Lister senior and in respect of which the 
respondents could claim contribution under the Act of 1935, and (b) the tort for 
which the appellant might be made liable to the respondents in respect of his breach 
of the common law duty of care. But I do not think that this now affects the 
issue, for, as I shall try to show, the deciding factor, whatever the cause of 
action, is whether or not certain terms are to be implied in the contract of 
service between the appellant and the respondents. 

The appellant appealed to the Court of Appeal. At the outset of the hearing 
in that court, the appellant took the preliminary point that the issue of the 
writ was premature, inasmuch as the liability of the respondents to Lister 
senior had not been established : this was said to follow from the decision of 
this House in George Wimpey & Co., Lid. v. British Overseas Airways Corpn. (1). 
The respondents’ answer was that, at any rate, it was not premature so far as it 
was founded on breach of contract, whatever might be the position in regard to 
the claim to contribution under the Act of 1935. The Court of Appeal, in order 
that all the substantive matters in the appeal might be argued and decided, gave 
leave for a second action to be brought and consolidated with the first, the 
pleadings and evidence in the first action to stand as if they had taken place in the 
second action. This was duly done. 

Before I state the result of the appeal, it is necessary to note that the appellant 
was allowed to make substantial amendments of his defence and, as they formed 
the basis of much argument in this House, I will remind your Lordships that, 
by para. 7A, it was pleaded that it was an implied term [of the appellant’s 
contract of employment] that the appellant would not be required to do any- 
thing unlawful and, in particular, would not be required to drive unless there was 
in force in relation to the use of the vehicle such a policy of insurance as would 
provide him with the indemnity required by s. 36 (1) of the Road Traffic Act, 
1930, and, by para. 7B, that it was an implied term of the contract that the 
respondents’ motor insurance should cover the appellant against any third- 
party liability which he might personally incur arising out of his driving the 
respondents’ vehicles in the course of his employment, and, by para. 7C, that 
in breach of these implied terms or one of them the respondents required the 
appellant to drive a vehicle without there being in force in relation to his user 
thereof a policy which provided him with any indemnity either as required by 
the Road Traffic Act, 1930, or at all. The appellant was also allowed to amend 
his defence by adding a plea that the accident whereby Lister senior suffered 
damage was solely caused or contributed to by the negligence of the respondents. 
This plea had no substance whatever and I shall say nothing more of it. 

In order to explain the appellant’s defences which rested on the implied 
terms in regard to insurance and the Road Traffic Act, 1930, I refer to s. 35 (1) 
of that Act, which provides that, subject to the provisions of that Part of the 
Act, it shall not be lawful for any person to use, or to cause or permit any other 
person to use, a motor vehicle on a road unless there is in force in relation to the 
user of the vehicle by that person or that other person, as the case may be, such 
@ policy of insurance or such a security in respect of third-party risks as complies 
with the requirements of that Part of the Act. Section 36 (1) states these 
requirements and, so far as material to this appeal, provides that such a policy 
must be a policy which insures such person or persons, or classes of persons as 
may be specified in the policy in respect of any liability which may be incurred 


(1) [1954] 3 All E.R. 661; [1955] A.C. 169. 
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by him or them in respect of the death of or bodily injury to any person caused 
by or arising out of the use of the vehicle on a road, but contains the proviso 
that such a policy shall not be required to cover liability in respect of the death 
arising out of and in the course of his employment of a person in the employment 
of a person insured by the policy or of bodily injury sustained by such a person 
arising out of and in the course of his employment. 

It appears that, in fact, the respondents had taken out just such a policy 
as the Act required excluding such death or injury as the proviso which I have 
read authorised it to exclude. The policy also provided that the indemnity 
given thereby should, subject to the provisions thereof, be extended to any 
person in the employ of the respondents driving the vehicle on their order and 
for their purposes. They had also taken out a policy insuring them against 
their liability as employers. This fact is relevant only because the policy 
contained a term authorising the underwriters to “‘ prosecute in the name of 
the assured for their own benefit any claim for indemnity or damages or other- 
wise ’’, and it has not been concealed that this action was brought by the under- 
writers in the name of the respondents, who, if it lay with them, would never 
have brought it. I say that this fact is not otherwise relevant, because the 
action remains the action of the respondents and their rights are not greater or 
less than they would be if they were uninsured. 

On the appeal being heard, the court was divided, Denning, L.J., being in 
favour of allowing the appeal and Brxketr and Romer, L.JJ., of dismissing it. 
It was, accordingly, dismissed. 

It will be convenient to discuss first the question which divided the Court of 
Appeal, viz., what, if any, were the terms to be implied in the contract of service 
between the parties. It is, in my opinion, clear that it was an implied term of 
the contract that the appellant would perform his duties with proper care. 
The proposition of law stated by WILLEs, J., in Harmer v. Cornelius (1) has never 
been questioned : 


“When a skilled labourer, artizan, or artist is employed, there is on his 
part an implied warranty that he is of skill reasonably competent to the 
task he undertakes,—Spondes peritiam artis. Thus, if an apothecary, a 
watchmaker, or an attorney be employed for reward, they each impliedly 
undertake to possess and exercise reasonable skill in their several arts . . . 
An express promise or express representation in the particular case is not 
necessary.” 
I see no ground for excluding from, and every ground for including in, this 
category a servant who is employed to drive a lorry which, driven without 
care, may become an engine of destruction and involve his master in very 
grave liability. Nor can I see any valid reason for saying that a distinction is 
to be made between possessing skill and exercising it. No such distinction 
is made in the cited case ; on the contrary, “‘ possess”’ and “‘ exercise’ are 
there conjoined. Of what advantage to the employer is his servant’s under- 
taking that he possesses skill unless he undertakes also to use it? I have 
spoken of using skill rather than using care, for “ skill ’ is the word used in the 
cited case, but this embraces care. For even in so-called unskilled operations 
an exercise of care is necessary to the proper performance of duty. 

I have already said that it does not appear to me to make any difference 
to the determination of any substantive issue in this case whether the respondents’ 
cause of action lay in tort or breach of contract. But, in deference to DENNING, 


(1) (1858), 22 J.P. 724; 5 C.B.N.S. 236. 
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L.J., I think it right to say that I concur in what I understand to be the unani- 
mous opinion of your Lordships that the servant owes a contractual duty of care to 
his master, and that the breach of that duty founds an action for damages for 
breach of contract, and that this (apart from any defence) is such a case. It is trite 
law that a single act of negligence may give rise to a claim either in tort or for 
breach of a term express or implied in a contract. Of this, the negligence of a 
servant in performance of his duty is a clear example. 

I conclude, then, the first stage of the argument by saying that the appellant 
was under a contractual obligation of care in the performance of his duty, 
that he committed a breach of it, that the respondents thereby suffered damage 
and they are entitled to recover that damage from him, unless it is shown either 
that the damage is too remote or that there is some other intervening factor 
which precludes the recovery. I should note in passing that it was urged on 
behalf of the appellant that the respondents had not proved the quantum of 
damage suffered by them by proving only that judgment had been given against 
them and that they had paid, or were liable to pay, the amount of the judgment 
and costs. This plea could not be sustained. It appears to me to be against 
reason and authority: see, e.g., Green v. New River Co. (1). 

What, then, is to deprive the respondents of their remedy ? I do not think 
it can be said that the damages are too remote, for the injury to a third party 
and the ensuing liability of a master are events which the exercise of proper 
care is intended to avert. It is on the implication of some implied term that the 
appellant must rely, and to this question I now turn. My Lords, I cannot 
but be aware that any decision on this question which has divided learned 
judges in the courts below and on which your Lordships are also divided in 
opinion may have far-reaching consequences, and I have myself had great 
difficulty in reaching a conclusion. 

I will refer first to the implied terms pleaded in the re-amended defence, 
for at the end of the day the argument for the appellant was founded not on 
them but on the original pleas, or at least on something very like them. The 
amended pleas can be shortly disposed of. As to para. 7A, the valid answer 
was made, in general, that the appellant was not required by the respondents 
to do anything unlawful, and, in particular, that the Road Traffic Act, 1930, 
does not require that a policy of assurance shall be taken out which provides the 
driver of a vehicle with an indemnity against all the consequences of his own 
negligence. And as to para. 7B, it was answered that a policy taken out by 
the respondents in fact covered the appellant against third-party claims, but 
that it was not a third-party claim that faced the appellant in this action. No 
more need be said of these pleas, except that the variety and multiplicity of 
the suggested terms were naturally contrasted with the general principle that 
an implication must be precise and obvious. I return, then, to the original 
pleas. These, I remind your Lordships, were contained in para. 4 and para. 5 
of the defence and were alternatives. Paragraph 4 pleaded an implied term 
that the respondents would indemnify the appellant against all claims and 
proceedings brought against him for any act done by him in the course of his 
employment. Were it not that at one time this term appeared to hold first 
place in the appellant’s favour, I should have thought that it might be sum- 
marily dismissed. It is all-embracing in its scope ; whatever the degree of 
negligence, even of criminality, in his act; whether the respondents were covered 
by insurance or not, whether the act gave rise to a third-party claim, which 
ought by law to be covered, or not; in every case the appellant would go free 


(1) (1792), 4 Term Rep. 589. 
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and the respondents bear the burden. I can neither accept an implication in 
such general terms nor put into the mouth of the pleader qualifications which 
might make the plea less unacceptable. It was in para. 5 that the implied term 
was pleaded which has appeared to me most worthy of consideration. It was 
that the appellant would receive the benefit of any contract of insurance effected 
by the respondents and covering their liability in respect of the action brought 
by Lister senior. It would, it was said, be inconsistent with this term if the 
respondents, having effected a policy and having been indemnified under it, 
then sought to recover damages from the appellant either for breach of his 
contractual duty of care or under the relevant provisions of the Act of 1935. 
This is the plea which found favour with Dennina, L.J., and the argument was 
put so simply and cogently by him that I venture to quote his judgment: 


“Take this very case where the insurers issue a writ in the employer’s 
name against the servant without consulting either the employer or the 
servant beforehand. When the servant receives the writ he will take it to 
his employer and say ‘ Why are you suing me ? Surely you have got the 
money from your insurance company. So you cannot sue me.’ This natural 
comment between master and man throws a flood of light on the implied 
understanding of the parties.” 


A little later he says: 


‘** This shows that there is an implied term in these cases whereby, if the 
employer is insured, he will not seek to recover contribution or indemnity 
from the servant.” 


It will be observed that the implied term which thus commended itself to the 
learned lord justice is limited in its scope. The driver is to be relieved from 
liability if his master is covered by insurance against the claim. If he is not 
covered, for instance, because the accident takes place not on a road but on 
private premises and the law does not require him to insure against such a risk, 
and he has not done so, then, under this plea, the driver must bear the conse- 
quences of his negligence if he is himself sued. This consideration led counsel 
to yet another variation of the plea. This was that the driver was entitled to be 
indemnified not only if the employer was in fact insured or was required by law 
to be insured, but also if he ought, as a reasonable and prudent man, to have 
been insured against the risk in question. It was in this final form, which 
approximates nearly to the plea in para.-4, that, after much travail, the implied 
term was submitted to your Lordships. No qualification of this general proposi- 
tion was suggested. The driver might owe a duty of care to his employer, but 
for any dereliction from duty he was to be absolved from all responsibility. 
Nor was it suggested that, in the present case, there were any features which 
distinguished the relation of the appellant and the respondents from that of 
any other driver and his employer. That is why, at the outset of this opinion, 
I said that this appeal raises a question of general importance. For the real 
question becomes not what terms can be implied in a contract between two 
individuals who are assumed to be making a bargain in regard to a particular 
transaction or course of business. We have to take a wider view, for we are 
concerned with a general question, which, if not correctly described as a question 
of status, yet can only be answered by considering the relation in which the 
drivers of motor vehicles and their employers generally stand to each other. 
Just as the duty of care, rightly regarded as a contractual obligation, is imposed 
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on the servant, or the duty not to disclose confidential information: see Robb v. 
Green (1); or the duty not to betray secret processes: see Amber Size d& Chemical 
Co., Ltd. v. Menzel (2); just as the duty is imposed on the master not to require 
his servant to do any illegal act, just so the question must be asked and answered 
whether, in the world in which we live today, it is a necessary condition of the 
relation of master and man that the master should, to use a broad colloquialism, 
look after the whole matter of insurance. If I were to try to apply the familiar 
tests where the question is whether a term should be implied in a particular con- 
tract in order to give it what is called business efficacy, I should lose myself in the 
attempt to formulate it with the necessary precision. The necessarily vague 
evidence given by the parties and the fact that the action is brought without the 
assent of the employers shows at least ex post facto how they regarded the posi- 
tion. This, however, is not conclusive, for, as I have said, the solution of the 
problem rests, not on the implication of a term in a particular contract of service, 
but on more general considerations. 

My Lords, undoubtedly there are formidable obstacles in the path of the 
appellant, and they were formidably presented by counsel for the respondents. 
First, it is urged that it must be irrelevant to the right of the master to sue his 
servant for breach of duty that the master is insured against its consequences. 
As a general proposition it has not, I think, been questioned for nearly two 
hundred years that, in determining the rights inter se of A and B, the fact that 
one or other of them is insured is to be disregarded: see, e.g., Mason v. Sainsbury 
(3). This general proposition, no doubt, applies if A is a master and B his man, 
but its application to a case or class of case must yield to an express or implied 
term to the contrary, and, as the question is whether that term should be implied, 
[ am not constrained by an assertion of the general proposition to deny the 
possible exception. Yet I cannot wholly ignore a principle so widely applicable 
as that a man insures at his own expense for his own benefit and does not thereby 
suffer any derogation of his rights against another man. 

Next—and here I recur to a difficulty already indicated—if it has become 
part of the common law of England that, as between the employer and driver of 
a motor vehicle, it is the duty of the former to look after the whole matter of 
insurance (an expression which I have used compendiously to describe the plea 
as finally submitted), must not that duty be more precisely defined ? It may be 
answered that in other relationships duties are imposed by law which can only 
be stated in general terms. Partners owe a duty of faithfulness to each other; 
what that duty involves in any particular case can only be determined in the 
light of all its circumstances. Other examples in other branches of the law 
may occur to your Lordships where a general duty is presented and its scope 
falls to be determined partly by the general custom of the country which is the 
basis of the law and partly, perhaps, by equitable considerations; but even so, 
the determination must rest on evidence of the custom or on such broad equitable 
considerations as have from early times guided a court of equity. 

In the area in which this appeal is brought, there is no evidence to guide your 
Lordships. The single fact that, since the Road Traffic Act, 1930, came into 
force, a measure of insurance against third-party risk is compulsory affords no 
ground for an assumption that an employer will take out a policy which covers 
more than the Act requires, for instance, a risk of injury to third parties not on 
the road but in private premises. There is, in fact, no assumption that can 


(1) 59 J.P. 695; [1895] 2 Q.B. 315. 
(2) [1913] 2 Ch, 239. 
(3) (1782), 3 Doug. K.B. 61. 
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legitimately be made what policy will be taken out and what its terms and 
qualifications may be. I am unable to satisfy myself that, with such a back- 
ground, there can be implied in the relationship of employer and driver any such 
terms as I have indicated. And though, as I have said, I feel the force of the 
argument as presented by Dennine, L.J., I must point out that, at least in his 
view. the indemnity of the driver was conditional on a policy which covered the 
risk having in fact been taken out. It may be that this was because his mind 
was directed to a case where such a policy was taken out, and that he would 
have gone on to say that there was a further implication that the employer 
would take out a policy whether required by law to do so or not. But here we 
are in the realm of speculation. Is it certain that, if the imaginary driver had 
said to his employer: “ Of course you will indemnify me against any damage 
that I may do however gross my negligence may be ”, the employer would have 
said: “‘ Yes, of course!”. For myself, I cannot answer confidently that. he 
would have said so or ought to have said so. It may well be that, if such a 
discussion had taken place, it might have ended in some agreement between 
them or in the driver not entering the service of that employer. That I do not 
know. But I do know that I am ever driven further from an assured certainty 
what is the term which the law imports into the contract of service between the 
employer and the driver of a motor vehicle. 

Another argument was, at this stage, adduced which appeared to me to have 
some weight. For just as it was urged that a term could not be implied unless 
it could be defined with precision, so its existence was denied if it could not be 
shown when it came to birth. Here, it was said, was a duty alleged to arise out 
of the relation of master and servant in this special sphere of employment which 
was imposed by the common law. When, then, did it first arise ? Not, surely, 
when the first country squire exchanged his carriage and horses for a motor car 
or the first haulage contractor bought a motor lorry. Was it when the practice 
of insurance against third-party risk became so common that it was to be 
expected of the reasonable man, or was it only when the Act of 1930 made 
compulsory and, therefore, universal what had previously been reasonable and 
usual ? 

Then, again, the familiar argument was heard asking where the line is to be 
drawn. The driver of a motor car is not the only man in charge of an engine 
which, if carelessly used, may endanger and injure third parties. The man in 
charge of a crane was given as an example. If he, by his negligence, injures a 
third party who then makes his employer vicariously liable, is he entitled to 
assume that his employer has covered himself by insurance and will indemnify 
him, however gross and reprehensible his negligence ? And does this depend 
on the extent to which insurance against third-party risks prevails and is known 
to prevail in any particular form of employment ? Does it depend on the fact 
that there are fewer cranes than cars and that the master is less likely to drive a 
crane than a car ? 

It was contended, too, that a term should not be implied by law of which the 
social consequences would be harmful. The common law demands that the 
servant should exercise his proper skill and care in the performance of his duty; 
the graver the consequences of any dereliction, the more important it is that the 
sanction which the law imposes should be maintained. That sanction is that he 
should be liable in damages to his master. Other sanctions there may be, 
dismissal, perhaps, and loss of character and difficulty of getting fresh employ- 
ment, but an action for damages, whether for tort or for breach of contract, has, 
even if rarely used, for centuries been available to the master, and now to grant 
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the servant immunity from such an action would tend to create a feeling of 
irresponsibility in a class of persons from whom, perhaps more than any other, 
constant vigilance is owed to the community. This was, I think, an aspect of 
the case which made a special appeal to Romer, L.J. It cannot be disregarded. 

Finally, it was urged that the implication of the suggested term in the contract 
between employer and driver would have the effect of denying to the insurer 
the right of subrogation given to him either expressly by the policy of insurance 
or by the implication of law. This would, no doubt, be the result; but I do not 
attach much importance to this, for if the implied term is imposed by law, not 
in respect of a particular contract but as a legal incident of this kind of contract, 
the insurer may be assumed to know it as well as anyone else. It may surprise 
him, but he should study the law. 

My Lords, I have come to the conclusion that the considerations which I have 
discussed do not permit me to imply a term such as is pleaded in any of the 
alternative forms adopted in the original and amended defence or advanced in 
argument at the Bar, and that the appeal, so far as it is founded on an implied 
term in the contract of service, must fail. I do not find it necessary to discuss at 
any length the alternative claim under the Act of 1935. If, under the first head 
of claim, the respondents can recover damages for breach of contract, they can 
do no more. I will only say that I see no reason to doubt that (under the Act 
and probably apart from the Act: see Pearson v. Skelton (1), Adamson v. Jarvis 
(2)) the respondents would be entitled to recover contribution from the appellant 
to the extent of a hundred per cent. Ryan v. Fildes (3) was, I think, rightly 
decided. But, if the respondents cannot recover damages for breach of contract, 
they are, in my opinion, precluded from obtaining contribution from the appel- 
lant—if they claim under the Act, by its express language (see s. 6 (1) (c)), and, 
if they claim apart from the Act, by the principles on which the rule in Merry- 
weather v. Nixan (4) has been consistently applied. In the result, the appeal, 
in my opinion, cannot succeed and must be dismissed. 


LORD MORTON OF HENRYTON: My Lords, I believe your Lordships 
are all of opinion that this appeal must fail unless the appellant can make good 
one or more of the special pleas set out in para. 4, para. 5 and paras. 7A, 7B 
and 7C of the re-amended defence, delivered as re-amended on July 4, 1956. 
For this reason, I shall deal briefly with the other issues in the action, though they 
are of considerable importance, and shall then turn to the pleas just mentioned. 

The appellant injured his father and fellow-worker by reversing a motor lorry 
when his father was behind it. ORMEROD, J., found as a fact that the appellant 
“was negligent in the way in which he reversed that motor lorry ’’, and that 
“ that negligence . . . was responsible for the injuries which his father suffered ”’. 
That finding of fact clearly could not be successfully challenged in your Lord- 
ships’ House, and, in my opinion, the appellant was under an implied contractual 
obligation to take reasonable care in driving the vehicle which he was employed 
to drive. I agree entirely with the views already expressed on this point by the 
noble and learned Lord on the Woolsack and by Birkett and Romer, L.JJ., in 
the Court of Appeal. Prima facie, therefore, the appellant is liable in contract 
to pay to the respondents any damages which they have suffered as a result of 
his failing to take reasonable care on the occasion in question. 

The next question which arises is: Was there evidence before ORMEROD, J., 


(1) (1836), 1 M. & W. 504. 
(2) (1827), 4 Bing. 66. 
(3) [1938] 3 All E.R. 517. 
(4) (1799), 8 Term Rep. 186. 
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establishing that the respondents had suffered damage, by reason of the negligent 
act of the appellant, to the amount of £1,600 and costs, that being the sum for 
which McNarr, J., gave judgment for the appellant’s father in the action which 
he brought against the respondents? The respondents called evidence of 
negligence which satisfied ORMEROD, J., but they relied solely on the judgment 
of McNarr, J., to establish the damage which they had suffered. Counsel for 
the appellant submitted that that judgment was not relevant evidence, in the 
present action, of the quantum of damage; the appellant was not a party to the 
action brought by his father, and the decision of McNarr, J., was in no way 
binding on him. Counsel for the respondents pointed out that, by para. 5 and 
para. 6 of their statement of claim in the present action, the respondents pleaded 
the judgment of McoNarr, J., and the fact of payment of the damages awarded 
against them, and these paragraphs were admitted by the appellant. He did not 
contend that the judgment and payment were conclusive evidence as against the 
appellant of the quantum of damage suffered by the respondents, but he sub- 
mitted that they were at least prima facie evidence, and no rebutting evidence 
was given by the appellant. 

My Lords, I feel no doubt that this submission is correct, and it is supported by 
the observations of the court in Green v. New River Co. (1) and of Parks, B., in 
Yeomans v. Legh (2). In the latter case, the defendant was sued, in an action on the 
case, for negligent driving by his servant whereby the plaintiff suffered injury. The 
servant was called as a witness and the question was whether he was a competent 
witness without a release. ParkKE, B., said: 


*“*. . . I think the witness was competent without a release. The effect 
of the clause in the statute [3 & 4 Will. 4 c. 12, s. 26] is to make the witness 
competent, where the only interest is that the verdict may be used for or 
against the witness. In this case there is no interest, except that the verdict 
might be used against him in an action by his master, to show the amount of 
the damages recovered.” 

It was further submitted by counsel for the appellant that the damages now 
claimed are too remote to be recoverable. My Lords, in my view there is no 
substance in this argument. The liability of the respondents to pay damages to 
the appellant’s father arose directly out of the negligent act of the appellant 
which constituted the breach of his contract with the respondents. 

If I am right so far, it is clear that, in the absence of the special pleas already 
mentioned, this appeal must fail, since the respondents would be entitled to 
receive, as damages for breach of contract, the sum awarded to them by ORMEROD, 
J., and the Court of Appeal. In considering these pleas I find it convenient to 
turn first to para. 7A, para. 7B and para. 7C of the re-amended defence, which 
are as follows: 


“7A. It was an implied term of the [appellant’s] employment that he 
should not be required by the [respondents] to do anything unlawful...” 


So far, my Lords, I would agree: see Gregory v. Ford (3), but the paragraph 
continues: ' 
**. . . and in particular that he should not be required to drive unless there 
was in force in rejlation to the use of the vehicle such a policy of insurance 
.as would provide him with the indemnity which s. 36 (1) of the Road Traffic 
Act, 1930, requires. The said term is to be implied by law.” 
(1) (1792), 4 Term Rep. 589. 
(2) (1837), 2 M. & W. 419. 
(3) [1951] 1 All E.R. 121, 
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This part of the paragraph seems to be based on a misconception. The Road 
Traffic Act, 1930, does not compel the employer to provide an indemnity for the 
driver personally: see John T. Ellis, Ltd. v. Hinds (1) and Lees v. Motor Insurers 
Bureau (2). 

Paragraph 7B and para. 7C are as follows: 


“7B. Further it was an implied term of the [appellant’s] employment 
that the [respondents’] motor insurance should cover the [appellant] against 
any third-party liability which he might personally incur arising out of his 
driving the [respondents’] vehicles in the course of his employment. 

**7C. In breach of the aforesaid implied terms or of one of them the 
[respondents] required the [appellant] to drive the said vehicle without 
there being in force in relation to his user thereof any policy which provided 
him with any indemnity either as required by the Road Traffic Act or at all.” 


I need not consider whether or not para. 7B is well-founded, for it does not appear 
that any third party has made any claim against the appellant. The only claim 
against him is the employers’ claim in the present action. 

I now come to the alleged implied terms set out in para. 4 and para. 5 of the 
re-amended defence which are as follows: 


“4. It was an implied term of the [appellant’s] contract of employment 
with the [respondents] that the [respondents] would indemnify him against 
all claims or proceedings brought against him for any act done by him in the 
course of his said employment. In the premises the [respondents] are not 
entitled to bring these proceedings against the [appellant]. 

‘“* 5. In the alternative it was an implied term of the said contract that the 
[appellant] would receive the benefit of any contract of insurance effected 
by the [respondents] and covering their liability in respect of the action 
above referred to. The [respondents] have effected such insurance and have 
been fully indemnified and the [appellant] claims the benefit thereof.” 


Counsel for the appellant sought to find some justification for implying one or 
other of these terms in the particular circumstances of the appellant’s employment 
with the respondents, but I can find nothing in these circumstances which should 
differentiate the appellant from any other young man who, having passed the 
necessary driving test, is employed to drive a motor lorry. I add that the 
appellant had been driving motor lorries for the respondents for about ten years 
before the accident happened. 

If any such term is to be implied in this case, it must surely be implied in all 
cases where an employee is employed to drive any kind of vehicle which might 
cause damage to third parties. And the implied term cannot be limited to cases 
where the vehicle is being driven on a public highway, for the accident in the 
present case occurred in a yard. Surely it must logically extend to cases such as 
a crane driver in factory premises, and many other cases come to mind which 
cannot logically be distinguished from the present case. Such an obligation 
might have been imposed on the employer by statute, and it is, perhaps, of some 
significance that the legislature did not take this course when the law was so 
strikingly altered by the Road Traffic Act, 1930. It cannot be said, in my view, 
that the implication of either of these terms is necessary in order to give “ to the 
transaction such efficacy as both parties must have intended that . . . it should 
have.” (The Moorcock (3) (1889), per BowEn, L.J.) 


(1) [1947] 1 All E.R. 337; [1947] K.B. 475. 
(2) [1952] 2 All E.R. 511. 
(3) (1889), 14 P.D. 64. 
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Turning now to another branch of the argument for the appellant, I cannot 
see that any events which have occurred in modern times, such as the passing of 
the Road Traffic Act, 1930, could justify your Lordships in holding it to be the 
law today that one or other of the implied terms now under discussion forms part 
of every contract whereby a man is employed to drive a vehicle. No provision 
of the Act of 1930 suggests to me that the terms to be implied in such a contract 
immediately after the Act became law should differ in any respect from the terms 
to be implied immediately before the Act became law. This matter is fully dealt 
with in the opinion about to be delivered by my noble and learned friend, Lorp 
TucKkerr, which I have read, and I need only say that I entirely agree with his 
views on it. 

Counsel for the appellant finally suggested that some such term ought to be 
implied because, in its absence, the employee was placed in a most unfortunate 
position. It is, however, your Lordships’ task to decide what the law is, not 
what it ought to be. In saying this, I am far from suggesting that either of the 
terms now under discussion ought to be implied. 

As to para. 4, the words “ all claims or proceedings ” would seem wide enough 
to cover, for instance, a fine imposed on the appellant under the Road Traffic 
Act, 1930; and the words “ any act ” would appear to cover reckless as well as 
careless acts. So read, this alleged term might well be void as being against public 
policy. I shall, however, assume in favour of the appellant that the term should 
be construed more narrowly, so as to read ‘“‘ would indemnify the appellant 
against any civil liability for accidental injury or damage done by him in the 
course of his said employment ”’. Even so, it seems to me hardly consistent with 
the duty of a driver to take reasonable care in driving his employer’s vehicle. 
That duty has been recognised in many cases, but no such implied term was ever 
suggested. As I have said, such a term is not necessary to give efficacy to the 
contract, and, indeed, it seems to me doubtful if an employer would agree to it. 
If so, it cannot be implied. 

My reasons for rejecting the implied term set out in para. 4 of the re-amended 
defence apply also to the implied term set out in para. 5, with one exception; 
I do not think that the latter term, or any possible construction of it, could be 
held to be void as against public policy. It has, however, this somewhat sur- 
prising result—insurers who had paid the employer in a case of this kind would, 
apparently, be deprived of their right of subrogation by reason of an implied 
term in a contract to which they were not a party. The result is, my Lords, 
that I am unable to accept any of the implied terms which have been pleaded, 
and I apprehend that no other implied term comes before your Lordships’ 
House for consideration. si 

I feel, my Lords, that I ought not to end without making further reference to 
the judgment of OrmMEROD, J. That learned judge felt himself bound by authority 
not to decide the respondents’ claim for damages for breach of contract. His 

decision in favour of the respondents was given in the exercise of his discretion 
under s. 6 (2) of the Law Reform (Married Womer and Tortfeasors) Act, 1935. 
In the eyes of the law the respondents were joint tortfeasors with the appellant, 
since the appellant was their employee and his negligent act was done in the 
course of hisemployment. ORMEROD, J., therefore, had to consider whether the res- 
pondents ought to recover contribution from the appellant, and, if so, what the 
amount of the contribution should be. After considering and rejecting submis- 
sions by counsel for the appellant that the contribution should be reduced by 
reason of certain defects in the lorry provided by the respondents, he said : 
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‘“*T am afraid here that the negligence was the negligence of the [appel- 
lant], and in those circumstances he is not entitled to anything by way of 
mitigation, and there must be a contribution here for the full amount.” 


The learned judge and I have thus arrived at the same result, although by a 
different route. I think it is only right to say that, in my opinion, this alternative 
route was open to the respondents in the present case, the reasoning of the learned 
judge was correct, and his exercise of his discretion was entirely proper. 

I would add that there may have been yet another route by which the respon- 
dents might have achieved success. Counsel for the respondents submitted that 
his clients could have sustained an action in tort against the appellant, apart 
altogether from the provisions of the Law Reform (Married Women and Tort- 
feasors) Act, 1935, notwithstanding the well-known decision of Lorp Krnyon, 
C.J., in Merryweather v. Nixan (1). He referred to Adamson v. Jarvis (2), 
Pearson v. Skelton (3), and Palmer v. Wick & Pulteneytown Steam Shipping Co. 
(4), and to observations of Lorp CoLErRIpGE, J., in W. H. Smith & Son v. 
Clinton & Harris (5). In the first of these cases Brst, C.J., said, in regard to 
the rule laid down in Merryweather v. Nixan (1): 


‘“*. . . from reason, justice, and sound policy, the rule that wrong-doers 
cannot have redress or contribution against each other is confined to cases 
where the person seeking redress must be presumed to have known that he 
was doing an unlawful act.” 


This saying was approved by Lorp HERSCHELL, L.C., and other members of this 
House in the third of the cases just mentioned. Counsel for the respondents sub- 
mitted that his clients, though joint tortfeasors with the appellant in the eyes of 
the law, were only liable vicariously for the wrongful act of their servant, and were 
not debarred at common law from bringing an action for damages against him. 
My Lords, this is an interesting point, which may some day fall for decision by this 
House, but I express no opinion on it, as it has not been considered in the courts 
below and I am of opinion that the respondents are entitled to succeed on other 
grounds. I would dismiss the appeal. 


LORD RADCLIFFE: My Lords, in my opinion the appeal ought to be 
allowed and an order made dismissing the respondents’ action. Although the 
argument of the case necessarily travelled over a number of interesting points, 
there are only two issues which present themselves to me as essential to its 
decision. I confine myself to them accordingly. The first question is: Did the 
appellant incur any and, if so, what liability to the respondents by virtue of the 
fact that, while acting as their employee, he drove their lorry negligently and 
thereby injured a third party ? The second is: Are the respondents entitled to 
enforce any such liability by legal action against the appellant, having regard to 
the circumstances of his employment and, in particular, the statutory scheme of 
compulsory insurance against third-party risks which related to his employment ? 

On the first point, I think it plain that the law does impute to an employee a 
duty to exercise reasonable care in his handling of his employer’s property. 
It is the fact of such employment that places the property within his control ; 
and if, as must be the case, he owes a general duty to all concerned not to be 
negligent in his exercise of that control, it would be a surprising anomaly that, 


(1) (1799), 8 Term Rep. 186. 
(2) (1827), 4 Bing. 66. 
(3) (1836), 1 M. & W. 504. 
(4) [1894] A.C. 318. 

(5 (1908), 99 L.T. 840. 
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merely because there was also a contractual relationship between himself and 
his employer, the standard of his obligation to his employer were to be somehow 
lower than the standard of his obligation to the outside world. I cannot see any 
good reason why we should uphold the existence of such an anomaly. If the 
contract of employment is viewed as a general legal relationship in which the 
law imputes certain rights and responsibilities to each side, it would assign a 
very undignified position to the employee to suppose that the employer takes 
him “‘ with all faults ’, and that the employee does not, by virtue of his engage- 
ment, impliedly undertake to use all reasonable care in the conduct of his 
employer’s affairs. To say this is to say nothing new in the law. I am satisfied 
that, from early times, the law has consistently recognised the existence of this 
duty. I need not lengthen my opinion by reciting the authorities, some of which 
have been referred to by your Lordships. Nor does any different result appear 
if we attend to the circumstances of this particular employment. Certainly the 
appellant was a youth of seventeen when he began to drive for the respondents. 
But he was required to take, and did take, his driving test before he took up the 
job, and there is nothing in the relationship which excludes an expectation of 
reasonable skill and care. Actually, I should regard the implications of his 
present employment as being determined by the circumstances in which he was 
re-employed after the end of the late war. He “ came back as a full-time driver.” 

It was much canvassed in argument before your Lordships whether, if there 
was some such duty on the appellant, it was anything more than the general duty 
he owed the world to avoid the tort of negligence. On one view of the case this 
would, indeed, be a question of some importance in respect of costs. Since I 
take a different view as to the proper result of the case anyway, I do not need to 
dwell on this part of it. It is, perhaps, sufficient if I say that, in my view, this 
question is a somewhat artificial one. The existence of the duty arising out of 
the relationship between employer and employed was recognised by the law 
without the institution of an analytical inquiry whether the duty was in essence 
contractual or tortious. What mattered was that the duty was there. A duty 
may exist by contract, express or implied. Since, in any event, the duty in 
question is one which exists by imputation or implication of law and not by virtue 
of any express negotiation between the parties, I should be inclined to say that 
there is no real distinction between the two possible sources of obligation. But it 
is certainly, I think, as much contractual as tortious. Since, in modern times, 
the relationship between master and servant, between employer and employed, 
is inherently one of contract, it seems to me entirely correct to attribute the 
duties which arise from that relationship -to implied contract. It is a familiar 
position in our law that the same wrongful act may be made the subject of an 
action either in contract or in tort at the election of the claimant, and, although 
the course chosen may produce certain incidental consequences which would not 
have followed had the other course been adopted, it is a mistake to regard the 
two kinds of liability as themselves necessarily exclusive of each other. I have 
said this much out of respect to that part of the judgment of DENNING, L.J., in 
the Court of Appeal which deals with this topic. I ‘do not agree with him that 
‘the action against a servant must be founded on tort ”’, and I do not think that 
his citation of authorities proves this point. 

-When I turn to the second issue with which I wish to deal, it seems unlikely 
that any decided authority will be of direct assistance. For the critical point 
is that we have to deal with an employment which it was illegal for the employer 
to authorise or for the employed to pursue unless insurance cover had been 
provided against third-party liability. What are the necessary consequences 
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of that legal requirement on the respective rights and liabilities of employer and 
employed ? That there were some consequences has been common ground 
throughout this case. It is accepted that the Jaw must impute a term to the effect 
that the employee could not be required to carry out any order that would 
involve him in doing something that was illegal, even though, but for the illegality, 
the thing required would have been within the normal scope of his duties. Put 
into non-theoretical language, that means that, because of the Road Traffic Act, 
1930, the appellant could not be employed to drive the respondents’ lorry for 
them on the road unless there existed a policy of insurance complying with the 
conditions of the Act and so providing cover to indemnify any third party who 
might suffer actionable damage from the appellant’s driving of the lorry. 

Now the insurance policy required could not come into existence of its own 
motion. One of the two parties, employer and employed, had to assume responsi- 
bility for taking it out or keeping it running and for paying the necessary 
premiums to buy the cover. To which of them ought we to attribute that 
responsibility, having regard to the relationship of the parties ? In my view, to 
the employer. I cannot suppose that, short of special stipulation, any other 
answer would be given in such a case. So far as it is relevant, all the evidence 
given at the trial, both by the appellant and by Colonel Howis, the respondents’ 
managing director, confirms that this would be the right answer. Is it then 
consistent with such an arrangement that, if the driver does cause third-party 
damage by negligence and the person injured sues and recovers damages from the 
employer on the ground of his vicarious responsibility for the act of his servant, 
the employer should be able to recover the damages that he has had to pay 
by suing the driver? In my opinion, that is the simple question on which this 
appeal turns, but, of course, it is, in practice, impossible to keep it simple owing 
to the complications which emerge in any well-argued case. I will try briefly to 
notice some of them. It is not that I do not think that they involve difficulties, 
but the difficulties do not present themselves to me as being such as should 
affect the final result. 

In the first place, I do not think that it matters whether the employer is really, or 
only ostensibly, the plaintiff. In this case we know, because no secret has been 
made of it, that the real plaintiff is one of the two insurance companies concerned. 
But the appellant’s point, if it is a good one at all, is equally good whether 
it is his employer who is claiming against him or the insurers by subrogation. 
To each his reply is the same—‘ I and my employer recognised that a fund of 
money had to be secured by insurance to take care of any third-party liability 
that my driving might involve us in and we arranged that he should pay for and 
provide the insurance policy that would produce the money. It follows from 
that that he cannot now look to me to find all or part of that money”. If that 
answer is a good reply to the employer, it is good against insurers who are subro- 
gated to him. I do not at all understand the idea that it is somehow hard on the 
insurers that they should be affected by an implied term that bound the person 
to whose rights they are claiming to be subrogated. 


Secondly, it is, I think, true that it would not have been illegal in the circum- 
stances of this particular accident if there had been no insurance policy against 
third-party liability. I assume, though we did not have any detailed argument 
about it, that the yard in which the accident took place was not a “ road ” 
within the meaning of the Road Traffic Act, 1930; and also that the Act does not 
make it compulsory to provide insurance against injury caused to another servant 
of the same employer. But if we take it, as in my view we must, that the 
existence of compulsory insurance under the Act involved that it was a term of 
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the employment that the driving should be covered by a policy against third- 
party liability, I do not think that the term postulated should be tied down to all 
the complications and qualifications which arise on a strict interpretation of the 
Act. What mattered to the parties was that, while the lorry was being driven 
on the employer’s business, someone might be injured in circumstances that 
entitled him to recover damages from either employer or employee or both of 
them. From that point of view it did not signify whether the accident occurred 
on @ road or in a yard that turned off it, or whether the person injured was or 
was not in the employer’s service. Any other view would leave it to the employee 
to take out his own policy to cover the residual risks, and this does not seem to me 
a reasonable arrangement to impute to the parties. 

In fact, as we know, the employer provided insurance at his own expense by 
means of two separate policies, and these between them secured cover without 
excepting accidents off a road or injury to a fellow employee. Moreover, the 
motor vehicle policy took what is certainly not the uncommon form of including 
a “‘ Third-Party Extension ”’, the effect of which was that the driver was equipped 
with his own direct right to call for indemnity from the insurers if he became 
liable to a third party for damages caused while driving the respondents’ lorry. 
I must call attention to this last point, because it illustrates the almost intolerable 
anomalies which are involved in the respondents’ argument. The situation is 
this. If an accident takes place through negligence, the person injured can sue 
either employer or employee or both of them. If he sues the employee alone, the 
latter calls on the insurance company for the cover which the employer has 
bought him; the insurance company has to provide the fund of damages required; 
neither the wages nor the savings of the employee can be touched to reimburse 
the insurers for the risk that they have underwritten. But if the injured person 
takes a different course, one which neither employer, employee nor insurance 
company can control, and sues the employer either alone or jointly with 
the employee, the position of the employee is, apparently, much worse and 
the position of the insurance company, apparently, much better. For now the 
latter can indemnify itself for the money it finds by getting it back from the 
employee in the employer’s name and the former, instead of getting the benefit 
of the insurance which his employer was to provide, is in the end the one who 
foots the bill. I should be very much interested to know how the premium 
required by an insurance company is adjusted to the risk of these alternative 
situations. 

My Lords, on this part of the case I take the same view as that taken 
by Dennine, L.J. I agree with what hé says in his judgment, and I do not 
think it possible to escape the force of his reasoning. If we assume any 
understanding at all between the appellant and the respondents as to insurance 
against third-party liability, to the appellant’s inquiry as to who was to provide 
it the respondents must have answered: ‘“‘ We will see to that and the 
expense of providing it will fallon us”. But the result of this appeal depends 
on which of the following alternatives they must be taken to have added. 
One would be to this effect—‘‘ but, of course, you understand that although we 
are going to secure the moneys required to pay the injured person in the first 
instance, you will have to make them good ultimately, either to us or to the 
insurance company ”’. The other would be—“ and, of course, it is understood 
that, since we are providing for the fund that will indemnify the injured person, 
that closes any question of our calling on you at any time to contribute to that 
fund”. I can only say that, to me, the first alternative seems a contradiction 
of what is involved in the respondents’ undertaking to pay for and provide the 
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fund. The second seems to be the natural exchange to take place between the 
company and their lorry driver. 

I am, therefore, in favour of allowing the appeal. I think it a very difficult 
point, and I well understand the difference of approach that leads us in this 
House to different conclusions. I ought, however, to say something about two 
considerations which have been advanced on behalf of the respondents, but which 
are to me unpersuasive. It is said that to imply such a term as I propose is, in 
effect, to contradict the general duty of the employee to exercise reasonable care 
in carrying out his employer’s work. I do not think that this is so. The general 
duty remains, and it will have its legal effect on all acts of the employee which 
do not touch this question of insurance against third-party liability. It is the 
special system whereby this form of insurance is a necessary condition of the 
employment which brings about the special result. Then it is sought to show 
that the term in question cannot exist in law because it has never been heard of 
before this case. When did it first enter into the relations of employer and 
employed ? Could it really have existed since the Road Traffic Act, 1930, if it 
did not exist before it ? My Lords, I do not know, because I do not think that I 
need to know. After all, we need not speak of the master’s action against his 
servant for negligence as if it had been common fare at the law for centuries. 
Economic reasons alone would have made the action a rarity. If such actions 
are now to be the usual practice, I think it neither too soon nor too late to examine 
afresh some of their implications in a society which has been almost revolutionised 
by the growth of all forms of insurance. No one really doubts that the common 
law is a body of law which develops in process of time in response to the develop- 
ments of the society in which it rules. Its movement may not be perceptible 
at any distinct point of time, nor can we always say how it gets from one point 
to another, but I do not think that, for all that, we need abandon the conviction 
of Galileo that somehow, by some means, there is a movement that takes place. 


LORD TUCKER: My Lords, I am of opinion that a servant employed to 
drive a vehicle in the course of his employment by his master owes a duty to his 
master to take reasonable care in the driving and management of the vehicle, 
that for breach of this duty an action founded on contract can be brought by the 
master against the servant, and that damages which have been awarded against 
the master by reason of the servant’s negligence or breach of this duty are not 
too remote to be recoverable in the master’s action against his servant claiming 
damages for breach of contract. The reasons for reaching these conclusions, 
which are in accord with the views of the majority of the Court of Appeal, have 
already been stated. I agree with them and do not wish to add anything thereto. 
I will, accordingly, confine myself to the question of the terms which the appellant 
contends should be implied in his contract of service which, if accepted, would 
have the result of relieving him from the financial consequences of his breach 
of his contractual duty in so far as such breach might result in injury to the 
person or goods of a third party when he was driving a motor vehicle on his master’s 
business. 

My Lords, the terms which it is alleged are to be implied in this contract are 
to be found in the appellant’s defence after amendment and re-amendment. 
Throughout the hearing of this appeal, counsel for the appellant has been content 
to adhere to the terms as pleaded and has not sought leave to make any further 
amendment, notwithstanding various alternatives tentatively suggested by some 
of your Lordships during the hearing. In these circumstances I propose, and, 
indeed, I feel myself bound, to confine my observations to the implied terms which 
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have been pleaded. They are as follows (para. 4, para. 5, para. 7A and para. 7B 
of the defence): 


““ 4. It was an implied term of the [appellant’s] contract of employment 
with the [respondents] that the [respondents] would indemnify him against 
all claims or proceedings brought against him for any act done by him 
in the course of his said employment .. . ‘ 

“5. In the alternative it was an implied term of the said contract that the 
[appellant] would receive the benefit of any contract of insurance effected 
by the [respondents] and covering their liability in respect of the action 
above referred to. The [respondents] have effected such insurance and have 
been fully indemnified and the [appellant] claims the benefit thereof. 

“7A. It was an implied term of the [appellant’s] employment that he 
should not be required by the [respondents] to do anything unlawful and in 
particular that he should not be required to drive unless there was in force 
in relation to the use of the vehicle such a policy of insurance as would 
provide him with the indemnity which s. 36 (1) of the Road Traffic Act, 
1930, requires. The said term is to be implied by law. 

“7B. Further it was an implied term of the [appellant’s] employment 
that the [respondents’] motor insurance should cover the [appellant] against 
any third-party liability which he might personally incur arising out of his 
driving the [respondents’] vehicles in the course of his employment.” 

Apart from the difficulty on general principles, to which I shall refer later, of 
accepting any implied terms of this kind, those pleaded seem to me, on their 
face, to be open to serious objection. Paragraph 4 is far wider than anything 
which could reasonably be required on any view, and would result in completely 
nullifying the effect of the duty of care which the servant owes to his master 
and to give him a licence to be as negligent as he liked. Paragraph 5, to be 
effective, must purport to deprive the insurance company of their right, on 
payment of the claim, to be subrogated to the rights and remedies of their 
insured, which right exists independently of any express term in the contract of 
insurance. Alternatively, it may mean that the insured, who has paid damages 
to the injured person out of his own pocket and received payment by way of 
indemnity from his insurance company, must pay out of his own pocket the 
same sum to his servant to enable him to meet a claim brought against him by 
the insurance company by virtue of their right of subrogation. Paragraph 7A is 
based on the erroneous assumption that the Road Traffic Act, 1930, imposes an 
obligation on the employer to take out a policy which will cover the personal 
liability of the servant while driving in the course of his employment: cf. John T. 
Ellis, Ltd. v. Hinds (1) and Lees-v. Motor Insurers Bureau (2), the correctness 
of which decisions has not been challenged. Paragraph 7B seeks to impose 
contractually a wider obligation than Parliament thought fit to impose when the 
Road Traffic Act, 1930, was passed. 

But, my Lords, apart from these objections which make it impossible for me 
to accept any of the pleaded implied terms, the case raises questions of importance 
going beyond the precise language used in this case by the pleader. 

Some contractual terms may be implied by general rules of law. These general 
rules, some of which are now statutory, e.g., Sale of Goods Act, 1893, Bills of 
Exchange Act, 1882, etc., derive in the main from the common law by which they 
have become attached in the course of time to certain classes of contractual 
relationships, e.g., landlord and tenant, innkeeper and guest, contracts of 


(1) [1947] 1 All E.R. 337; [1947] K.B. 475. 
(2) [1952] 2 All E.R. 511. 
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tee and contracts of personal service. Contrasted with such cases as these, 
re those in which, from their particular circumstances, it is necessary to 
imply # term to give efficacy to the contract and make it a workable agreement in 
such manner as the parties would clearly have done if they had applied their 
minds to the contingency which has arisen. These are the “‘ officious bystander ”’ 
type of case, to use the well-known words of MacKinnon, L.J. I do not think 
that the present case really comes in that category; it seems to me to fall rather 
within the first class referred to above. 

Without attempting an exhaustive enumeration of the duties imposed in this 
way on a servant I may mention: (i) the duty to give reasonable notice in the 
absence of custom or express agreement; (ii) the duty to obey the lawful orders 
of the master; (iii) the duty to be honest and diligent in the master’s service; 
(iv) the duty to take reasonable care of his master’s property entrusted to him and 
generally in the performance of his duties; (v) to account to his master for 
any secret commission or remuneration received by him; (vi) not to abuse 
his master’s confidence in matters pertaining to his service: cf. Robb v. Green (1). 
It would, I think, require very compelling evidence of some general change 
in circumstances affecting master and servant to justify the court in intro- 
ducing some quite novel term into their contract, e.g., a term absolving the 
servant from certain of the consequences of a breach of his recognised duty 
to take care, or as to the provision of insurance covering the servant’s liability 
to third parties or his master. I find it difficult to understand what, if any, are 
the limitations of this theory. Is it tobe confined to the relationship of master 
and servant with reference to motor cars, or is it to extend to all those employed 
in industry or transport who, in the very nature of things, are engaged on work 
in which negligence on their part may result in widespread and grievous damage 
amounting to thousands of pounds for which they may be liable to their em- 
ployers, and in respect of risks which it was customary for the employer to insure 
against long before the advent of the motor car ? 

It is said that the passing of the Road Traffic Act, 1930, has created the 
new situation which gives rise to the necessity for these implied terms. It is 
common knowledge that, for many years before 1930, the great majority of 
prudent motor car owners protected themselves by insurance. Section 35 and 
s. 36 of the Act were passed not for the protection of the bank balances of car 
owners, or the life savings of their employees, but simply and solely to ensure 
that persons injured by the negligent driving of motor cars who established their 
claims in court might not be deprived of compensation by reason of the defen- 
dant’s inability to satisfy their judgments. Again, it is said that the passing of 
the Act has admittedly resulted in the introduction of one implied term, viz., 
that the servant shall not be required to drive a motor vehicle the user of which 
has not been covered by insurance as required by the Act. This is merely the 
application of an existing term to the situation created by the Act. It has always 
been an implied term that the master will indemnify the servant from liability 
arising out of an unlawful enterprise on which he has been required to embark 
without knowing that it was unlawful. When the Road Traffic Act, 1930, required 
the user to be covered by insurance, a journey which would previously have been 
lawful became unlawful in the absence of the required cover. My Lords, I cannot 
accept the view that the impact of this Act on the previously existing obligation 
of the master is in any way comparable to the implied terms which it is now sought 
to introduce into the contract of service. On the question of these alleged implied 
terms, I find myself in complete agreement with ORMEROD, J., and BIRKETT and 


(1) 59 J.P. 695; [1895] 2 Q.B. 315. 
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Romer, L.JJ. Ido not think that there is any substance in the subsidiary matters 
relied on by counsel for the appellant with regard to the claim not having been 
made by way of third-party procedure, or as to the inadmissibility in evidence 
in the present action of the judgment for damages in the suit by the injured 
man against the present respondents. In the result, I would dismiss the appeal. 


LORD SOMERVELL OF HARROW: My: Lords, the appellant was a 
lorry driver employed by the respondents. On Jan. 28, 1949, the appellant, 
while driving in the course of his employment, injured his father who was in the 
same employment. The father, whom I will call “ the third party ”’, claimed 
damages from the respondents based on the alleged negligence of the appellant. 
The claim succeeded though the third party was held also to have been negligent. 
Judgment was entered against the respondents for £1,600 and costs. The respon- 
dents in the present proceedings claim (i) an indemnity or contribution under 
the Law Reform (Married Women and Tortfeasors) Act, 1935, (ii) the £1,600 and 
costs as damages for breach (a) of an implied term of the contract of service that 
the appellant would exercise reasonable care, (b) of a duty at common law to 
take care. It is not now disputed the appellant was negligent. As an answer to 
all or any of these claims, the appellant relied on an implied term that the 
respondents would cover his, the appellant’s, liability to third parties and other 
damage by insurance and that the present claim seeking to make him personally 
liable for the damages due to the third party was inconsistent with that term. 
There were other issues some of which are not now maintained and some which 
do not arise on the view which I take. 

ORMEROD, J., held in favour of the respondents on the Act of 1935. This was 
affirmed by the Court of Appeal, Dennine, L.J., dissenting. He held that 
servants were not normally under a contractual duty to their masteis to exercise 
reasonable care in the performance of their duties. That left a liability in tort. 
But for the Act of 1935, the employer could not, as a joint tortfeasor, claim 
indemnity or contribution. He can claim under that Act. DEnnin@, L.J., held, 
and I am summarising, that, the employer being insured, there was an implied 
term that he would not seek to recover contribution or indemnity from the 
servant. 

On the alleged contractual duty to carry out the duties of his employment 
with reasonable care, cases were cited to us which were not, I think, cited 
to the Court of Appeal. The earliest I need refer to is Green v. New River 
Co. (1). The plaintiff’s house had been damaged by the bursting of one of 
the defendant’s pipes. Lorp Kernyon, C.J., held that negligence must be 
proved. A witness was called who said that some hours before the burst he had 
drawn the attention of the defendant’s turncock to oozing water, the suggestion 
being that the turncock was negligent in failing to attend td the matter. The 
defendant’s counsel offered to call the turncock. The plaintiff objected to his 
giving evidence without a release. Lorp KrENnyon was of opinion that the 
turncock was an incompetent witness as he came to disprove his own negligence, 
which, if established by the verdict, would be the ground of an action against 
himself by his employers. The failure to attend to the matter would be, I think, 
a contractual and not a “ tortious ”’ failure. 

In Harmer v. Cornelius (2) W1ILLEs, J. said: 


** When a skilled labourer, artizan, or artist is employed, there is on his 
part an implied warranty that he is of skill reasonably competent to the 


(1) (1792), 4 Term Rep. 589. 
(2) (1858), 22 J.P. 724; 5 C.B.N.S. 236. 
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task he undertakes,—Spondes peritiam artis. Thus, if an apothecary, a watch- 
maker, or an attorney be employed for reward, they each impliedly under- 
take to possess and exercise [my italics] reasonable skill in their several 
arte... 


It was suggested that, in this passage, WILLEs, J., was laying down that a servant 
warranted only possession of skill, and was not undertaking to exercise it with 
reasonable care. I think that this is wrong. The learned judge is saying that the 
skilled labourer of the first sentence is under the same contractual obligation 
to his master as those mentioned in the second sentence are to their customers or 
clients. The obligation to exercise reasonable care is assumed. There is, however, 
no authority binding on your Lordships’ House. 

Most of the statements against too readily implying terms are in judgments in 
cases where one party is seeking to imply a term into a written and often detailed 
contract which is effective and covers the obligations of the parties in normal 
circumstances without the addition of the term sought to be implied. The posi- 
tion is different when the contract, written or oral, is silent as to matters which 
have to be settled one way or the other if the contract is to be effective. In the 
past, as today, goods are often sold, the parties dealing expressly only with the 
identification of the goods physically or by description and the price. The buyer 
claims that the goods are defective. The court has in such a case to imply terms. 
It would be doing so if it had allowed no exceptions to the warning caveat 
emptor. Section 12 to s. 14 of the Sale of Goods Act, 1893, set out the terms 
which, over the preceding years, the courts had implied when the parties were 
themselves silent. Other examples of this process can be found in the terms to 
be implied in tenancies. A classic example of the process is the judgment of 
Hott, C.J., in Coggs v. Bernard (1). It may be that, in the case of sales of goods 
and tenancies, the ground has been covered. I would not expect the ground to 
have been covered in the case of weekly wage earners who would seldom be 
worth suing. In any case, new circumstances may present new problems which 
have to be dealt with in the same way. 

I think it is right to imply a duty on the part of the servant to take reasonable 
care in the carrying out of his duties. There would be a breach, although there 
were no damage, and, happily, most acts of negligence do not cause damage. In 
the case of a chauffeur it would not, of course, be confined to driving, but would 
apply to the care of the car and other matters. I, therefore, accept the submission 
on behalf of the respondents that there is normally a contractual duty on a 
servant to take care. I now turn to the implication submitted on behalf of the 
appellant as to the personal liability of the driver of a lorry or car for damage 
caused by negligent driving. 

Soon after motor cars came into use it became obvious that the risk of accidents 
due to negligence causing serious injuries and damage was very much greater 
than when vehicles were drawn by horses. Many years before 1930 no reasonable 
man allowed himself to be in a position where, if negligent, he would be liable to 
pay out of his own resources third-party damages. He insured. Though this case 
is concerned only with third-party liability, it would, I think, be found that the 
normal policy also covered damage to himself and his car. When a man is 
engaged as a chauffeur or a lorry driver, the question whether his resources are 
at risk, should he cause damage through his negligence, is as important to him 
as it is to an owner driver. Nothing was said in this case and I dare say nothing is 
usually said. If, when such a contract was being negotiated, the question had 
been raised, it is obvious, I think, that the appellant would have stipulated for 


(1) (1708), 2 Ld. Raym. 909. 
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the usual cover that an owner driver provides for himself. If nothing is said, 
it is, in my opinion, for the employer to see that the driver’s resources are pro- 
tected by insurance. It is inconsistent with such an obligation that the employer 
should seek by action to make the driver personally liable, as in the present case. 

I instanced during the argument the case of an owner who drives himself 
at times and at other times employs a chauffeur. ‘“‘ Unreasonable ’’ would be too 
mild an epithet if the owner had protected his own resources if he was negligent 
but had failed to ensure the protection of his driver or, of course, made it clear 
to him that he must insure himself. If the present claim succeeds, that would be 
the position. I find it easier to imply this term than the obligation of the driver 
to take care. This term seems to me to be necessary for the efficacy of the con- 
tract. No driver would undertake the work if he was told his resources might 
be liable for damage caused by a negligent act or omission. It is suggested that 
such a term would not be precise. It would, I think, be as precise as the “i” 
or the “f” in a c.i.f. contract. The policy tendered in a c.i.f. contract must 
be on the “ terms current in the trade’: Biddell Brothers v. E. Clemens Horst 
Co. (1). Ifa policy is taken out in the ordinary terms, that is sufficient. 

I have not referred to the provisions of the Road Traffic Act, 1930, which 
make third-party insurance obligatory. This greatly strengthens the arguments 
for the term which I have implied, but I think, myself, the arguments would have 
been strong enough apart from that Act, which was directed to protecting the 
public. I think that the term which I have implied is covered by the pleadings. 

I must say a word about Digby v. General Accident Fire & Life Assurance 
Corpn., Ltd. (2). It was assumed in the earlier proceedings before pu Parca, J., 
that the owner could bring an action against her driver for damages caused to the 
owner. The driver then claimed against the insurance company in respect of his 
liability to his owner. It is not, at any rate, clear that the owner was seeking to 
make the driver personally liable. It may have been that the driver was sued in 
order that the damages, if any, against him could be ascertained in order to test 
the liability of the insurers. In any event, the point does not appear to have been 
taken in the proceedings before pu Parca, J. Lorp ATKIN says that the proceed- 
ings against the driver were, no doubt, taken “ with a view of eventual recovery 
from the insurance company.’ It is fair to the respondents to state that these 
proceedings are brought in their name, but without their knowledge, or, I think, 
approval. They are brought by an insurance company, which ultimately paid the 
third party, under alleged rights of subrogation contractual or in law. It was 
suggested that the term which I have implied is unenforceable unless agreed 
to by the insurers of the employer. This pdint was not pleaded and I cannot think 
it isright. The insurer, when he has paid, succeeds to such rights as the assured 
possesses. The assured is not, as I see it, fettered in any way as to the terms on 
which he contracts with his driver. A good deal of argument was based on the 
fact that there were two insurances, one being an employer’s liability policy and 
the other a motor vehicle policy. The former paid the third party, the latter 
making, I think, a payment said to be ex gratia of £200. There was a dispute, but 
this cannot throw any light on the contract betwéen employer and driver. It 
follows that, in my opinion, Semtex, Ltd. v. Gladsione (3) was wrongly decided. 

The implied term is an answer to the claim for damages and also to the claim 
for indemnity or contribution under the Act of 1935. Both claims seek to 
make the appellant personally liable in respect of damages to a third party 


(1) [1911] 1 K.B. 934; revsd. on other grounds, H.L. sub nom. E. Clemens 
Horst Co. v. Biddell Brothers, [1912] A.C. 18. 
(2) [1942] 2 All E.R. 319; [1943] A.C. 121. 
(3) [1954] 2 All E.R. 206. 
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which is plainly of the kind to be anticipated and covered. It is said that this 
would have far-reaching consequences. So, I think, would the decision of the 
Court of Appeal. With respect, I think that that decision is not only far-reaching 
but also anomalous. One may take as an example an accident causing damage 
which is within the compulsory provisions of the Road Traffic Act, 1930. Ifa driver 
was sued direct, it seems clear the insurers would have to pay and there would 
be an end of it. If, however, the employer is sued, the insurers again pay but 
can by subrogation recover against the driver and levy execution on his savings. 
This would, I think, be anomalous. It would also mean that any driver who 
realised what the law was would have to take out a policy to cover this risk. 
Romer, L.J., at the end of his judgment said that it was not in the public 
interest that drivers should be immune from the financial consequences of their 
negligence. The public interest has for long tolerated owners being so immune 
and it would, I think, be unreasonable if it was to discriminate against those 
who earned their living by driving. Both are subject to the sanction of the 
criminal law as to careless or dangerous driving. The driver has a further sanction 
in that accidents causing damage are likely to hinder his advancement. 

The terms which I have implied might, I agree, apply to other cases. The 
question would be whether the damage sought to be recovered from the servant 
was damage which any reasonable person would cover by insurance. There would 
be the further question whether the employment was such that the servant, if 
nothing was said, was entitled to assume that the master would arrange the 
insurance. This is plain enough in car or lorry cases, as the owner has to have 
a policy under statute. In other cases it might be a question of evidence. 

Other points were argued which do not arise on the view which I have formed. 
I would allow the appeal. 

Appeal dismissed. 

Solicitors: Sidney Torrance & Co.; J. F. Coules & Co. 

G.F.L.B. 


COURT OF APPEAL 
(DENNING, Hopson AND Morris, L.JJ.) 
December 17, 1956 
SUGDEN v. SUGDEN 


Husband and Wife—Maintenance—Death of divorced husband—Payment of 
maintenance out of his estate. 

On the divorce of the parties an order for maintenance was made whereby the 
husband was ordered to pay to the wife “‘ until further order until . . . the children 
issue of the marriage . . . shall respectively attain the age of twenty-one years 

. maintenance for the said children at the rate of £300 per annum less tax 
for each child, the said sums to be payable monthly.’’ The husband paid regularly 
under the order until his death in June, 1955, The wife then sought to make his 
executrix continue the payments for the children. 

HELD: on the true construction of the order the obligation imposed on the husband 
to make the payments did not extend beyond his lifetime, and, therefore, his estate 
was not liable to pay the maintenance until the children were aged twenty-one. 


APPEAL from an order of KarmrInskEI, J. 
Temple, Q.C., and Hollins for the husband’s executrix. 


Crispin for the wife. 
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DENNING, L.J.: Mr. Thomas Edward Sugden married his first wife in 
January, 1927. They were divorced on Feb. 12, 1945, having then two children, 
a boy of eight years and a girl of four. The wife re-married on July 31, 1945. 
On Apr. 25, 1946, after the wife’s re-marriage, an order for maintenance was 
made, in these terms: 


“It is ordered that Thomas Edward Sugden the respondent do pay or 
cause to be paid to Marjorie Sugden the petitioner during their joint lives 
until further order, as from May, 13, 1946, maintenance for herself at and 
after the rate of ls. per annum, the said sum to be payable monthly, and 
that the said respondent do pay or cause to be paid to the said petitioner 
until further order until Adam Sugden and Ann Sugden the children issue 
of the marriage between the parties shall respectively attain the age of 
twenty-one years as from May 13, 1946, maintenance for the said children 
at and after the rate of £300 per annum less tax for each child, the said 
sums to be payable monthly.” 


The husband also re-married. He died on June 22, 1955, having paid up to the 
date of his death every penny payable for the maintenance of the children. The 
question in the present case is: Is his estate liable to pay the maintenance of 
£300 a year less tax for the children until they are twenty-one ? KarmrnskI, J., 
held that his estate is liable. 

The husband was a solicitor in practice in the North of England. Presumably 
he earned money in his work, but in addition he was a man with substantial 
capital assets. In 1952 he made a will providing some £6,000 for the children, 
but it appears that before his death he revoked that will and made another will 
on Mar. 23, 1955, three months before he died. By his last will he cut out the 
children and gave the whole of his estate absolutely to his second wife. We are 
told that the children have applied to the Chancery Division under the Inherit- 
ance (Family Provision) Act, 1938, asking that provision should be made for 
them out of the assets; but that matter has not yet been determined. It is 
standing over pending the decision of the present case, because it is bound to be 
affected by what we decide today. 

Under the order, the maintenance of Is. a year for the wife is only payable 
‘** during their joint lives”’. It ends, therefore, with the husband’s death. The 
maintenance for the children is not so limited, at any rate not in express terms. 
The order is “‘ that the said respondent do pay or cause to be paid ”’ to the wife 
the sum of £300 a year less tax for each child. It is to be noticed that it is only 
‘the respondent ’’ who has to pay, not his personal representatives. It is an 
obligation which is personal to hirn’and ends with his death. A similar interpreta- 
tion was put by this court on somewhat similar words in Hinde v. Hinde (1), par- 
ticularly by Brrxert, L.J. If that is the proper interpretation of the order, it is 
the end of the present case. The father fulfilled his obligations during his lifetime, 
and after his death there was no obligation on any one to pay. The order does not 
say that his estate is to pay or that his personal representatives are to pay main- 
tenance for the children. .The obligation is at an end. I would like to add that, 
if it is desired to provide for maintenance for the children after the father’s death, 
the proper way is to order the father during his lifetime to make a secured 
provision for the children by putting aside a fund on their behalf. That is 
contemplated by s. 26 (3) of the Matrimonial Causes Act, 1950. In the absence 
of a secured provision, I doubt whether the Divorce Court has any jurisdiction 
to order a man’s personal representatives to pay maintenance for his children after 


(1) [1953] 1 All E.R. 171. 
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his death. This is an additional reason for construing this order as I have done, 
so as to ensure that the court does not go beyond its jurisdiction. 

KARMINSKI, J., was much influenced by s. 1 (1) of the Law Reform (Miscel- 
laneous Provisions) Act, 1934, which he thought applied so as to make the sums 
for maintenance continue after the father’s death. I do not agree with this 
view. The sub-section only applies to ‘‘ causes of action ”’ which subsist against 
the deceased at the time of his death. The legislature had particularly in mind 
causes of action in tort which used to fall with the death of either party under the 
old common law maxim actio personalis moritur cum persona. ‘‘ Causes of 
action’ in the sub-section means, I think, rights which can be enforced, or 
liabilities which can be redressed, by legal proceedings in the Queen’s courts. 
These now survive against the estate of the deceased person. ‘‘ Causes of action ”’ 
are not, however, confined to rights enforceable by action, strictly so called—that 
is, by action at law or in equity. They extend also to rights enforceable by 
proceedings in the Divorce Court, provided that they really are rights and not 
mere hopes or contingencies. They include, for instance, a sum payable for 
costs under an order of the Divorce Court, or a right to a secured provision under 
an order already made against a man before his death: see Hyde v. Hyde (1) 
and Mosey v. Mosey & Barker (2). It must be noticed however, that the sub- 
section only applies to causes of action “ subsisting against ”’ the deceased on his 
death. This means that the right or liability must have accrued due at the time of 
his death. There is no difficulty in an ordinary action in determining when the 
right or liability accrued due; but there is more difficulty in proceedings in the 
Divorce Court. In that court there is no right to maintenance, or to costs, or to a 
secured provision, or the like, until the court makes an order directing it. There 
is, therefore, no cause of action for such matters until an order is made. In order 
that the cause of action should subsist at the death, the right under the order 
must itself have accrued at the time of death. Thus a cause of action subsists 
against a husband for arrears of maintenance due at his death, but not for later 
payments. This view of proceedings in the Divorce Court is supported by the 
decision of Hopson, J., in Dipple v. Dipple (3) where he pointed out that all that 
the wife had was the hope that the court would in its discretion order a secured 
provision. She had no right to it at all until the order was actually made, and 
hence she had no cause of action at his death. Whilst I entirely agree with that 
decision, I do not think that the fact that a cause of action is discretionary 
automatically takes it out of the Act. An injunction is a discretionary remedy, 
but, if a cause of action for an injunction subsisted at the death, I should have 
thought that it would survive against the personal representatives. The only 
thing which takes a case out of the Act is the absence of an enforceable right at the 
time of death. 

In the present case, there was no right or liability subsisting against the father 
at the time of his death. He had paid everything up to that time. If there 
had been any arrears of maintenance payable by him at that time, then no doubt 
they would be payable by his estate after his death under s. 1 (1) of the Act of 
1934; but there were no arrears. There was nothing, therefore, to come within 
the Act of 1934 at all. The right to maintenance after his death must come from 
the terms of the order itself or not at all. As I have said, the order on its true 
interpretation gives no such right. For these reasons, I think that KarMInskI, 
J., was in error, and I would allow the appeal. 





(1) [1948] 1 All E.R. 362; [1948] P. 198. 
(2) [1955] 2 All E.R. 391; [1956] P. 26. 
(3) [1942] 1 All E.R. 234; [1942] P. 65. 
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HODSON, L.J.: I agree. I think that it is unnecessary to consider the 
provisions of the Law Reform (Miscellaneous Provisions) Act, 1934, s. 1 (1), 
but perhaps I may be permitted to give a word of explanation about Dipple v. 
Dipple (1), a decision of my own which has been referred to in other cases. [ 
held that the right of a wife, to whom a decree absolute of divorce was granted, to 
apply for secured maintenance under s. 190 (1) of the.Supreme Court of Judicature 
(Consolidation) Act, 1925, was not a cause of action against her husband within 
the provisions of the Law Reform (Miscellaneous Provisions) Act, 1934. As at 
present advised, I adhere to that view. Some emphasis has been placed on the 
word ‘ discretionary ” which I used in my judgment, but I fully agree with 
DENNING, L.J., that that may be a misleading adjective. The question really is 
whether there is or is not a cause of action—whether the court is asked to exercise 
powers, but not whether the powers are discretionary. If I have misled anybody 
by the use of the word “ discretionary ”’, which, after all, was apt in that case, 
I regret having used that expression. 

The present case depends entirely on the contruction of the order. I agree 
with the first contention of counsel for the wife that the words “ during their 
joint lives ’ appearing in the first part of the order do not control directly the 
payments to the children which we are now considering and we have to consider 
the order in favour of the wife for the maintenance of the children without the 
assistance of the words “ during their joint lives ’’ appearing in the third line 
of the order. I think, however, that the conclusion is the same, and that the 
observations of Brrxett, L.J., in the somewhat parallel case of Hinde v. Hinde 
2) are relevant. The order in that case directed “ that Walter Stanley Hinde the 
respondent do pay or cause to be paid...” That, said Brrxert, L.J., would 
seem to indicate that the husband is alive to fulfil his obligation. Nothing is 
said that contemplates his death or what is to happen to the provision for 
maintenance in that contingency. Similarly, in the present case the order is 


“that Thomas Edward Sugden the respondent . .. do pay or cause 
to be paid to the said petitioner until further order until Adam Sudgen 
and Ann Sugden the children issue of the marriage between the parties shall 
respectively attain the age of twenty-one years as from May 13, 1946, 
maintenance for the said children at and after the rate of £300 per annum 
less tax for each child.” 

That order connotes periodical payments to be paid by a living man to the wife, 
and in my view it connotes payments to be made during joint lives. It is quite 
true, as counsel for the wife pointed out,-that nothing is added to or subtracted 
from the order by the words “ attain the age of twenty-one years’. Counsel 
relies on that phrase as showing that the order might extend beyond the life- 
time of the payer. In my judgment, they do not have that effect. Indeed, the 
order would have exactly the same effect if those words did not appear, and they 
do not assist me in the construction of the order at all. The jurisdiction of the court 
to make maintenance orders for children extends until the children attain the age 
of twenty-one years, and there is nothing gained by:stating in the order what the 
jurisdiction is, which is- already sufficiently precise if it contains the words 
“until further order’’. Those words “ until further order” assist me to the 
construction which I have reached because they are put there in order to cover 
the event of a change of cireumstances—which may, of course, include a change 
of circumstances of the children, but may also include a change of circumstances 
of the payer, the man out of whose income prima facie the payment is to be made. 


(1) [1942] 1 All E.R. 234; [1942] P. 65. 
(2) [1953] 1 All E.R. 171. 
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They may also include a change of circumstances of the recipient—that is, the 
wife. There is no room, in my judgment, for a construction more extensive 
than joint lives. 

That is sufficient to dispose of the present appeal. I might add, since the 
matter has been discussed, that I know of no authority for the proposition that 
an order of this kind could be made by a court on a husband to pay to his wife 
periodical payments extending beyond his death. Accordingly, if an order 
purported to be made in that form under the provisions of the statute (now 
s. 26 of the Matrimonial Causes Act, 1950) such an order would, prima facie, 
be without jurisdiction; and the observations of Morris, L.J., in Hinde v. 
Hinde (1) would be directly applicable: 

‘The possibility of asserting in an action and of seeking to prove and 
establish that there was a contract as alleged by the wife can neither be 
excluded nor encouraged.” 

It would be perfectly open to a man to covenant to pay to his wife a sum of 
money by periodical payments extending beyond his life. Such a covenant 
could be binding on his estate, and if he sought to put such a promise in the form 
of a consent order it would not of itself presumably prevent the wife suing on 
the contract. That question does not, however, fall to be considered in the 
present case. 


MORRIS, L.J.: I entirely agree. It seems to me that the present case can 
primarily be decided on a construction of the order that was made on Apr. 25, 
1946. I read the words in that order as involving an obligation on the husband 
which did not extend beyond the time of his death. The words are: 

‘and that the said respondent do pay or cause to be paid.” 
I think that those words contemplate that the husband would be alive to fulfil 
his obligation. The payments were to be made monthly—a fact which is some 
further indication—perhaps slight by itself—pointing to the same conclusion, 
namely, that the obligation was one on the husband himself during his lifetime. 
Taking that view as a matter of construction, it is perhaps strictly not necessary 
to express an opinion on other matters; but I also very much doubt whether there 
would be power in the court to make an order which would bind a man’s estate 
to make periodical payments. It seems to me that there is no room for the 
application of the Law Reform (Miscellaneous Provisions) Act, 1934, in the 
present case. I agree that the appeal should be allowed. 
Appeal allowed. 
Solicitors: Blundell, Baker & Co., for Wright & Wright, Keighley; Haslewood, 
Hare, Shirley Woolmer & Co. 
G.F.L.B. 


(1) [1953] 1 All E.R. 171. 
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QUEEN’S BENCH DIVISION 
(Lorp GopparpD, C.J., CASSELS AND LyNSsKEY, JJ.) 
January 16, 1957 
BIRKETT v. McGLASSONS, LTD. 


Fish—Salmon—Prohibited period for sale—Possession during prohibited period 
for sale after it—Salmon and Freshwater Fisheries Act, 1923 (13 & 14 Geo. 5, 
c. 16), s. 30 (1). 

In January, 1956, a number of salmon were lawfully caught in a river by rod and 
line and were deposited with fishmongers on the terms that, if the fishermen did 
not require them to return the fish before Feb. 1, the fishmongers were to be at 
liberty to sell the fish as agents for the fishermen. On Jan. 31, 1956, the fish- 
mongers, without the authority of the fishermen and after their normal business 
hours, dispatched the fish to London for sale on an agency basis. The fish arrived 
in London on Feb. 1. The fishmongers were charged with having the salmon in 
their possession for sale on Jan. 31, 1956, contrary to s. 30 (1) of the Salmon and 
Freshwater Fisheries Act, 1923, which prohibits any person having salmon in his 
possession for sale between Aug. 31 and Feb. 1 following. The justices, who were 
satisfied that there was no intention on the part of the fishmongers to sell the 
salmon before Feb. 1, dismissed the information. On appeal by the prosecutor, 

Hep: that s. 30 (1) prohibited only the possession of salmon between Aug. 31 
and Feb. 1 for sale during that period; on the facts the possession by the fish- 
mongers before Feb. 1 was not for the purpose of sale during the prohibited period, 
but was for the purpose of the fish being kept pending call by the fishermen; and, 
therefore, the decision of the justices was right. 

CasE StatTeD by Carlisle justices. 

At Carlisle Magistrates’ Court an information was preferred by the appellant, 
Ralph Birkett, charging the respondents, McGlassons, Ltd., and Thomas Anthony 
Beattie, the managing director of the company, that on Jan. 31, 1956, they had 
in their possession for sale twenty-one salmon, contrary to the Salmon and 
Freshwater Fisheries Act, 1923, s. 30. By s. 30 (1): 


** No person shall buy, sell or expose for sale, or have in his possession for 
sale any salmon . . . between Aug. 31 and Feb. 1 following. (2) If any 
person contravenes this section he shall be guilty of an offence against this 
Act.” 

It was established at the hearing that between Jan. 16 and 26, 1956, twenty-one 
salmon were lawfully caught in the River Eden by rod and line. The fish were 
deposited with the fishmongers on terms that, if the fishermen did not require 
_ them to return the fish before Feb. 1, the fishmongers were at liberty to dispose 
of the fish by way of sale as agents for the fishermen. At 8.30 p.m. on Jan. 31, 
some hours after the respondents’ premises had closed for business, the fish were 
consigned to London for sale on an agency basis. The fishmongers did not seek 
the authority of the rod fishermen before dispatching the salmon, and broke 
their bailment. The fish arrived in London on Feb. 1. The Fishmongers’ 
Company intercepted them and sold them, and held the proceeds pending some 
order of the court. 

The justices were satisfied that there was no intention on the part of the 
respondents to sell the fish before Feb. 1, and, accordingly, they dismissed the 
information and the appellant appealed. 

Gilbert Paull, Q.C., and Shorrock for the appellant. 

Morris Jones for the respondents. 


LYNSKEY, J.: In this case informations were preferred by the appellant 
against the respondents, McGlassons, Ltd., who are fishmongers, and Thomas 
Anthony Beattie, the managing director of McGlassons, Ltd., for that they 
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“ between Aug. 31 and Feb. 1 following, namely, on Jan. 31, 1956, did 
have in their possession for sale twenty-one salmon, contrary to the Salmon 
and Freshwater Fisheries Act, 1923, s. 30.” 


The facts of the case as found by the magistrates were that between Jan. 16, 
1956, and Jan. 26, 1956, twenty-one salmon were caught in the River Eden by 
rod and line. Although it is not right or possible to get salmon by commercial 
means during the season ending on Feb. 1, apparently it is permissible to fish 
by rod and line as from Jan. 15, and these twenty-one salmon which were caught 
between Jan. 16 and Jan. 26, 1956, were lawfully caught by persons using rod 
and line. The fish, according to the finding of the magistrates, were deposited 
with the respondents on the terms that if the fishermen did not require the 
respondents to return the fish before Feb. 1, 1956, the respondents were at 
liberty to dispose of the fish by way of sale as agents of the fishermen. In other 
words, the effect of the finding is that the fish were left with the respondents on 
the terms that they were to hold them for the fishermen at call, that if there 
was no call for the return of the fish before Feb. 1, 1956, then the respondents 
would be entitled to sell the fish. Until that date arrived no power of sale was 
given by the fishermen who caught the fish to the respondents. The finding 
goes on: 


““We were satisfied beyond all doubt that the fish were never in the 
respondents’ possession to be sold between Aug. 31, 1955, and Feb. 1, 1956.” 


That was a clear finding that there was no intention on the part of the res- 
pondents to sell these fish prior to Feb. 1, 1956, i.e., prior to the date on which 
it would be lawful to sell these salmon. At 8.30 p.m. according to the finding 
of the magistrates on Jan. 31, 1956, some hours after the respondents’ premises 
had closed for business, the fish were consigned to one Bennett of London for 
sale on an agency basis. The respondents did not seek the authority of the rod 
fishermen before despatching the salmon. That apparently is a finding that the 
respondents in fact did not act in accordance with the terms of their bailment 
but broke those terms by sending the fish for sale before the due time expired 
when the authority to sell arose. Eventually the fish were sent to London and 
arrived there on the morning of Feb. 1 and would normally have gone on to 
Bennett’s, but the Fishmongers’ Company of London intervened and they 
intercepted the fish and thereafter they were sold, apparently, by the Fish- 
mongers’ Company or on their authority, and they hold the proceeds of sale 
pending some order of court. 

The case for the appellant was that the respondents had the fish in their 
possession for sale from the date when the fish first passed into their possession. 
My view is that up to the time when the power of sale arose, they had the fish 
in their possession, not for the purpose of sale, but for the purpose of keeping them 
in refrigeration pending call by the owners of the fish, and the power of sale only 
arose if that power of recall was not exercised by the fishermen. 

It is said by the appellant that the true construction of the Salmon and Fresh- 
water Fisheries Act, 1923, s. 30, is that if a person has in his possession at any 
time before Feb. 1 salmon which he intends to sell after Feb. 1, he is guilty of an 
offence under this section because in effect during the period between Aug. 31 
and Feb. 1 following he has salmon in his possession which he has for the purpose 
of ultimate sale after that date. In my view, that is not the correct construction. 
It seems to me that s. 30 (1) deals only with sales which take place or are intended 
to take place prior to Feb. 1. Looking at the sub-section and dissecting it: no 
person shall buy between Aug. 31 and Feb. 1 following; no person shall sell 
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between the same dates; no person shall expose for sale between the same dates, 
and no person shall have in his possession for sale between the same dates. 
I read that section as meaning that a person must not have it in his possession for 
sale during the close period. It would have been easy, if the legislature had 
desired so to enact, to provide that a person must not have salmon in his posses- 
sion for sale before that date even though the sale takes place after that date. 
It seems to me that s. 30, on its true construction, means that, in relation to 
buying or selling or exposing for sale or possession tor sale, the sale that is con- 
templated in each case is a sale between Aug. 31 and Feb. 1 following. If that is 
the true construction of the section, then, on the facts found in this case no 
offence has been committed, because if there was any possession, which I doubt, 
there was no possession for sale during the close period. In those circumstances, 
in my view, this appeal must be dismissed. 


LORD GODDARD, C.J.: I agree. 


CASSELS, J.: I agree. 
Appeal dismissed. 
Solicitors: Boxall & Boxall, for Oglethorpe & Hough, Keswick; Charles Russell 
& Co., for Harston & Atkinson, Carlisle. 
T.R.F.B. 


PROBATE, DIVORCE AND ADMIRALTY DIVISION 
(Lorp MERRIMAN, P. AND COLLINGWooD, J.) 
January 16, 1957 
LEVY (by her next friend) v. LEVY 


Husband and Wife—Appeal to Divisional Court—Infant respondent—Service on 
infant instead of on guardian ad litem—Matrimonial Causes Rules, 1950 (S.J. 
1950, No. 1940), r. 64 (3). 

By Matrimonial Causes Rules, 1950, r. 64 (3): “‘ Where in any cause to which 
these rules apply any document is required to be served and the person on whom 
service is to be effected is an infant, the document shall, unless otherwise directed, 
be served on the father or guardian of the infant . . . and service so effected shall 
be deemed good service on the infant.” 

The husband and the wife were infants. The wife, by her next friend, served on 
the husband notice of motion of appeal to the Divisional Court against an order 
of a magistrate’s court. The husband’s father appiied for a civil aid certificate 
for the purpose of opposing the appeal and the certificate was granted to the 
husband ‘‘ to defend (through his father and next friend) an appeal to the Divisional 
Court ”’. On the question whether the notice of motion had been properly served, 

Hep: r. 64 was mandatory, and applied to appeals to the Divisional Court 
from magistrates’ courts, but in the circumstances of the case the service on the 
husband would be deemed to have been good service. 

APPEAL against an order of the metropolitan magistrate sitting at the Thames 
Magistrate’s Court. : 

The wife, who appealed by her next friend, complained that the husband had 
deserted her. Having heard the case for the wife, the magistrate dismissed the 
complaint without calling on the husband. The notice of motion of appeal was 
served on the husband personally instead of on his “father or guardian” as 
required by the Matrimonial Causes Rules, 1950, r. 64 (3), and the case is reported 
on this point. 

Sarch for the wife. 

Waley for the husband. 
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COLLINGWOOD, J.: The parties are both infants. At the date of the 
marriage, in January, 1955, the wife was a girl of seventeen, and the husband was 
only a year older. The wife appears by her next friend, her mother. The 
documents relating to the appeal were served, not on the “‘ father or guardian ”’ 
of the husband, but on the husband himself. However, counsel for the hus- 
band urged this court to treat service on the husband himself as being good 
service under r. 64 (3) of the Matrimonial Causes Rules, 1950. In order that we 
might be more completely satisfied on the matter before acting on that request 
of learned counsel, we had the husband called into the box and sworn, and he said 
that he was served personally with these papers. He pointed out that he was 
legally aided in this matter and that the person who had applied for the certificate 
under the legal aid scheme was his father. When we looked at the civil aid 
certificate which was granted in response to that request, we found that it was 
granted to the husband as respondent in connection with the following pro- 
ceedings “‘ to defend (through his father and next friend David Levy) an appeal 
to the Divisional Court . . .”.. We emphasise that the decisions in Stanga v. 
Stanga (1) and Gore-Booth v. Gore-Booth (2), both of which make it clear that the 
rules with regard to service in circumstances such as these are mandatory, apply 
to appeals to the Divisional Court. Having heard the evidence in the present 
case, however, we feel that we are justified in acquiescing in the request by the 
husband’s counsel that this service should be deemed to have been proper service. 


LORD MERRIMAN, P.: I entirely agree. 
Appeal allowed. 


Solicitors: W. G. R. Saunders; Sampson & Co. 
G.F.L.B. 


(1) [1954] 2 All E.R. 16; [1954] P. 10. 
(2) [1953] 2 All E.R. 1000; [1954] P. 1. 


QUEEN’S BENCH DIVISION 
(Lorp Gopparp, C.J., CASSELS AND LYNSKEY, JJ.) 
January 16, 1957 
RIGBY v. WOODWARD 


Criminal Law—Evidence by prisoner against co-prisoner—Right of co-prisoner’s 
advocate to cross-examine—Criminal Evidence Act, 1898 (61 & 62 Vict., c. 36), 


s. 1 (f) (iii). 

Case Stated—Conviction wrong in law—No jurisdiction to order re-trial—Summary 
Jurisdiction Act, 1857 (20 & 21 Vict., c. 43), s. 6—Magistrates’ Courts Act, 
1952 (15 & 16 Geo. 6 & 1 Eliz. 2, c. 55), s. 87 (1). 

The appellant and a co-defendant were charged with unlawfully wounding one 
W. The co-defendant gave evidence on his own behalf which incriminated the 
appellant, and the appellant’s solicitor desired to cross-examine the co-defendant, 
but the justices declined to allow him to do so. The justices convicted the appellant 
and acquitted the co-defendant. On appeal by the appellant by Case Stated, 

HEtpD: (i) that his conviction must be quashed, since, in refusing to allow his 
solicitor to cross-examine the co-defendant, the justices had departed from the 
ordinary principles of justice, and the conviction was, therefore, “‘ wrong in law ” 
within the meaning of s. 87 (1) of the Magistrates’ Courts Act, 1952; (ii) the 
proceedings being by Case Stated, and not by certiorari, the court had no power, 
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under either s. 6 of the Summary Jurisdiction Act, 1857, or s. 87 (1) of the Magis. 
trates’ Courts Act, 1952, to order a re-trial, and had, therefore, no other course 
open to them than to quash the convictions. 

CaseE STATED by Reading justices. 

On Apr. 29, 1956, an information was preferred by the respondent, Charles 
Woodward, achief inspector of police, against the appellant, David Stanley Rigby, 
that he, together with one Quelch, the co-defendant, unlawfully and maliciously 
wounded the complainant, Raymond Lanning Waters, contrary to the Offences 
against the Person Act, 1861, s. 20. The information was heard at Reading 
Magistrates’ Court. In the course of the trial before the justices on May 9, 1956, the 
co-defendant gave evidence on oath that the appellant hit the complainant from 
behind. The appellant’s solicitor then desired to cross-examine the co-defendant. 
After the justices had retired, R. v. Hadwen (1) and a note in the Law 
Society’s GAZETTE of May, 1956, containing a reference to the point at issue, 
were brought to their attention. The justices were of opinion that in any event 
they ought to exclude from their minds evidence of one co-defendant tending 
to incriminate another co-defendant and refused to allow the appeilant’s solicitor 
to cross-examine Quelch. They also were of opinion that the evidence of Waters 
was conclusive against the appellant and convicted him and sentenced him to 
six months’ imprisonment. The justices acquitted the co-defendant. The appellant 
appealed. 


H. B. Grant for the appellant. 
Wrightson for the respondent. 


LORD GODDARD, C.J.: The charge against the appellant in the present 
case was a charge of unlawful and malicious wounding. The appellant and another 
man, Quelch, the co-defendant, who was charged with the appellant, were 
alleged to have attacked Waters, the complainant, in a public convenience by 
hitting him with a bicycle chain, one of the worst forms of coshes known, and if 
they did it, it was a cowardly and brutal assault. I am surprised, especially 
as the appellant had been convicted before, that the justices thought that it was 
proper for them to adjudicate on the case; they should have committed him for 
trial. Besides that, it was a very serious attack. However, the justices decided 
to try the case themselves. The co-defendant went into the witness-box, I 
presume on his own behalf, and in his evidence he said that it was not he, but the 
appellant, who hit the complainant. The co-defendant thus gave evidence 
against the appellant. Naturally enough, the appellant’s solicitor desired to 
cross-examine him, and for some reason which this court finds it very difficult to 
understand, the justices decided.that they would not allow the witness to be 
cross-examined. They say that they retired to consider the point; I should have 
thought that their clerk would have told them at once that they must allow the 
co-defendant to be cross-examined. Perhaps he did, and perhaps the justices 
refused. They retired to consider the matter, and their attention seems to have 
been called to R. v. Hadwen (1) which decided in terms, soon after the 
Criminal Evidence Act, 1898, s. 1 (f) (iii), came into force, that, if one 
prisoner gives evidence ‘against the other, he is liable to be cross-examined 
by the other prisoner’s counsel, and their attention was apparently called to a 
note in the Law Society’s GazETTE of May, 1956, to the same effect. Yet, 
the justices still persisted in their refusal to allow the cross-examination, and 
now they say that they did so because they thought that it was their duty to 
put out of their minds the evidence which the co-defendant had given. One 


(1) 66 J.P. 456; [1902] 1 K.B. 882. 
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talks about putting evidence out of one’s mind but one cannot do it. The 
evidence had been properly given by the co-defendant. The justices considered, 
as they were bound to do, that evidence, and acquitted the co-defendant. 
The justices seem to have entirely overlooked the fact that, if cross-examination 
had been allowed, the appellant’s solicitor might have managed to get some 
admissions out of the co-defendant or shown him to be such an unreliable witness 
that it could have thrown doubt on whether the appellant was the assailant. 
One cannot stop a witness who has given evidence against a prisoner from being 
cross-examined, nor can one pay attention to the evidence he has given for one 
purpose but not for another purpose. I am always loth to blame justices for 
making mistakes, and I am not going to do it except to say that I cannot under- 
stand why they refused to allow the cross-examination. I am certain that no 
experienced justices’ clerk would ever have allowed justices to take up this line. 

The much more difficult question is to decide what course this court can take. 
Ordinarily this matter would have been brought before the court on a motion for 
certiorari and it would have been said to be a departure from the common 
principles of justice in not allowing a witness who had given evidence against 
the prisoner to be cross-examined. We should then have had to consider whether 
the irregularity was such that we ought to quash the conviction. It has been 
brought before us by Case Stated; it is an unusual proceeding and it would have 
been far more regular to have proceeded by way of certiorari. 

The enactments which deal with Cases Stated are two. First, the Magistrates’ 
Courts Act, 1952, s. 87 (1), which provides: 


** Any person who was a party to any proceedings before a magistrates’ 
court or is aggrieved by the conviction, order, determination or other 
proceeding of the court may question the proceeding on the ground that it is 
wrong in law or is in excess of jurisdiction by applying to the justices 
composing the court to state a case for the opinion of the High Court on the 
question of law or jurisdiction involved.” 


It seems to me that the appellant in the present case does question the decision 
of the justices on the ground that it is wrong in law, because if justices proceed in 
this way it cannot be said that the conviction is one which has been obtained in the 
due and proper course of law. A radical departure from the well-known principles 
of justice and procedure seems to me to make a decision given after that departure 
wrong in law. 

The second enactment is the Summary Jurisdiction Act, 1857, s. 6, which 
first enabled courts of summary jurisdiction to state Cases and which (as amended 
by the Act of 1952) provides: 


‘** The court to which a case is transmitted under the Magistrates’ Courts 
Act, 1952, shall hear and determine the question or questions of law arising 
thereon, and shall thereupon reverse, affirm, or amend the determination in 
respect of which the case has been stated, or remit the matter to the justice 
or justices, with the opinion of the court thereon, or may make such other 
order in relation to the matter, and may make such orders as to costs, as to 
the court may seem fit . . .” 


Sometimes justices before they have decided a case have some question of law 
arising before them and they state a Case and ask for the opinion of the court. 
There are other cases in which justices dismiss the information and the prosecutor 
brings the case up saying that there has been a mistake of law or on the facts 
proved and that it follows that the only proper decision should have been a 
conviction; or again a defendant may bring up the case and say that on the facts 
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found by the justices he was entitled to be acquitted. There is no power here to 
order a re-trial. From time to time where justices have dismissed an information 
the court has, on finding they were wrong in dismissing the information, ordered 
that they should resume the hearing of the case because, for example, they have 
not heard the defence. If we sent the present case back, I do not see how it 
could be dealt with. The co-defendant, having been acquitted, might not be 
found. We do not know where he is or whether he can be called. We cannot 
make the prosecution call him. Here an unfortunate departure from the 
ordinary principles of justice has resulted in a conviction, and although it may 
be that the appellant is guilty and that the justices were right to convict him, 
we cannot allow a proceeding of this sort to stand. We must decide the question 
of law that is raised here in favour of the appellant and, having done that, as it 
is impossible for us to order a re-trial, which we have no power to do, it follows 
that the conviction must be quashed. I regret that that is the only decision 
which we can give. 


CASSELS, J.: I agree. 


LYNSKEY, J.: I agree with great reluctance, but it seems to me that the 
justices have gone clearly wrong. They have deprived the appellant of the right 
to obtain certain evidence from the co-defendant. That co-defendant has now 
been acquitted. The result is that we cannot order a new trial because the 
co-defendant cannot be brought back. The result is that the justices made an 
error which we cannot put right, and that being so there is no course open to us 
except to quash the conviction. Conviction quashed. 


Solicitors: Martin & Nicholson, for M. Owen Wellbelove, Reading; Sharpe, 


Pritchard & Co., for Town Clerk, Reading. 
T.R.F.B. 


QUEEN’S BENCH DIVISION 
(Lorp GopparD, C.J., CASSELS AND LYNSKEY, JJ.) 


January 18, 1957. 


R. v. BATTERSEA, WANDSWORTH, MITCHAM & WIMBLEDON RENT 
TRIBUNAL. Ez parte PARIKH 


Rent Control—Rent tribunal—Jurisdiction—Furnished letting—Paying guest— 
‘“* Exclusive occupation ’’—Exclusive right to use room as residence—Access 
given to landlady at all times—Furnished Houses (Rent Control) Act, 1946 
(9 & 10 Geo. 6, c. 34), s. 2 (1). 

P. and his wife were joint owners of a house. Verbally and by a letter signed by 
F. and addressed to Mrs. P., it was agreed that F. should be ‘‘ accommodated ” 
as Mrs. P.’s “‘ paying guest ” in a furnished room on the upper floor of the house at 
an all-inclusive charge of £2 10s, per week; that Mrs. P. should have access to the 
room “ at all times’ ; and that F., whose two small children were to stay with her, 
would “ keep the premises clean and tidy”. F. acknowledged “ receipt of the 
keys and furnished belongings entrusted to” her. F., in common with other 
occupants of the house, was allowed the use of the bathroom and kitchen and her 
children had some meals in the dining room. On reference by F. of her contract to 
a rent tribunal, the tribunal reduced the rent and gave her three months’ security 
of tenure. P. applied for an order of certiorari to quash the decision of the tribunal 
as being in excess of jurisdiction on the ground that the contract, being one to 
accommodate a paying guest, did not come within s. 2 (1) of the Furnished Houses 
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LQ (Rent Control) Act, 1946, in that it did not give the person accommodated exclusive 
occupation of any part of the house. 

Hep: that F. had exclusive possession of the room, the test being whether she 
had an exclusive right to use the room as a residence for herself. The fact that 
the landlady had the right of access at all times did not deprive F. of such exclusive 
possession, as the landlady had no right to use the room as a residence for herself 
or to put someone else in it. The tribunal, therefore, had jurisdiction to entertain 
the reference, and certiorari would not issue. 

Per CassEts, J. ‘‘ Paying guest ”’ is not an accurate description of a person who 
has to do all her own work in connection with the accommodation which she has 
and when the only thing with which she is provided is a little food. 

Morton for an order of certiorari. 

The applicant, Ambalal Parikh, moved for an order of certiorari to remove into 
the High Court and to quash a decision of the Rent Tribunal for Battersea, 
Wandsworth, Mitcham and Wimbledon, notified on July 18, 1956, on a reference 
made to them by Mrs. Mavis Flynn, under the Furnished Houses (Rent Control) 
Act, 1946, of a contract entered into by her and Mrs. S. Parikh, the applicant’s 
wife. 

The applicant and his wife were the joint owners of a house known as 93, 
Englewood Road, Clapham. Pursuant to an agreement in the form of a letter, 
dated Mar. 9, 1956, from Mrs. Flynn to Mrs. Parikh, Mrs. Flynn and her two 
young children occupied a furnished room on the upper floor of the house and 
were allowed the use of a kitchen and bathroom in common with the other occu- 
pants of the house. In the letter Mrs. Flynn was described as “ a paying guest ”’. 
Further terms of the agreement, as set out in the letter, were that Mrs. Flynn 
would pay an “all-inclusive charge” of £2 10s. a week, Mrs. Parikh would 
have access to the room “‘ at all times ’’, and Mrs. Flynn would keep it clean and 
tidy. Mrs. Flynn further acknowledged “receipt of the keys and furnished 
belongings entrusted ”’ to her. 

In June, 1956, Mrs. Flynn referred the contract to the rent tribunal. At the 
hearing before the tribunal on July 16, 1956, it was submitted on behalf of the 
applicant that the tribunal had no jurisdiction in the matter because Mrs. Flynn 
was a paying guest. After hearing evidence the tribunal were satisfied that the 
value of the board provided to Mrs. Flynn and her children was not a substantial 
proportion of the whole rent, within s. 12 (3) of the Act of 1946, and the tribunal 
decided that they had jurisdiction under s. 2 (1) to hear the case. They reduced the 
rent from £2 10s. a week to £1 12s. 6d. a week and gave to Mrs. Flynn three 
months’ security of tenure under s. 5 of the Act. 

The applicant moved for the order of certiorari on the ground that the rent 
tribunal had no jurisdiction to make the decision because (a) the value of the 
board supplied to Mrs. Flynn and her children formed a substantial proportion 
of the whole rent, within s. 12 (3) of the Act and (b) s. 2 of the Act did not apply to 
a contract for the accommodation of a paying guest. 


Stroyan for the applicant. 
Winn for the rent tribunal. 


LORD GODDARD, C.J.: In this case counsel for the applicant, Ambalal 
Parikh, moves for an order of certiorari to bring up and quash a determination of 
the Battersea, Wandsworth, Mitcham and Wimbledon Rent Tribunal to whom a 
reference was made by Mrs. Flynn, who was occupying a room in a house kept 
by Mrs. Parikh, the applicant’s wife, and owned by the applicant and his wife 
jointly. The ground of the application is that the tribunal had no jurisdiction to 
entertain the reference because Mrs. Flynn was what may be described as a 
lodger, boarder, or paying guest, and had no exclusive occupation of any room in 
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the applicant’s house. The section which we have to construe is s. 2 of the Fur- 
nished Houses (Rent Control) Act, 1946. The long title of the Act is: vi 
‘** An Act to make provision with respect to the rent of houses or parts w 
thereof let at a rent which includes payment for the use of furniture or for a 
services.” th 
Section 2 (1) provides: he 
‘** Where a contract has, whether before or after the passing of this Act, th 
been entered into whereby one person (hereinafter referred to as the ‘ lessor ’) 
grants to another person (hereinafter referred to as the ‘ lessee ’) the right to : 
occupy as a residence a house or part of a house situated in a district in which - 
this Act is in force in consideration of a rent which includes payment for the 
use of furniture or for services, whether or not, in the case of such a contract 
with regard to part of a house, the lessee is entitled, in addition to exclusive 
occupation thereof, to the use in common with any other person of other 
rooms or accommodation in the house, it shall be lawful for either party to 
the contract or for the local authority to refer the contract to the tribunal 
for the district...” 
Section 12 (3) provides: de 
“* Nothing in this Act shall apply to a house or part of a house let at a rent - 
which includes payment in respect of board: Provided that a house or part . 
of a house shall not be deemed to be let at such a rent unless the value of such 
board to the lessee forms a substantial proportion of the whole rent.” = 
That would allow the Act to apply if, for example, a person was taken into a house do 
for the purpose of boarding there, but although the rent was £3 or £4 a week, ox] 
the board provided was trivial in character or amount, consisting perhaps merely bet 
of a sandwich. h 
In this case there was an agreement between Mrs. Parikh and Mrs. Flynn in * 
the form of a letter. Mrs. Parikh had been advised on the matter, and the As. 
following form of agreement was prepared for her: oe 
‘“* Dear Mrs. Parikh, I, (Full name in block letters) Mavis Flynn formerly st 
residing at 26, Queen’s Road, Wimbledon and at present employed as wait- Act 
ress with (Full name and address of employers) Westbury’s Restaurant, the 
Balham Hill, to whom a reference may be made as to my character and ‘ 
suitability, am thankful to you for accommodating me as your paying vd 
guest in a room on upper floor, furnished at an all-inclusive charge of _ 
£2 10s. per week payable in- advance every Thursday or latest Friday see 
morning on weekly basis: I have two children [their names and ages are Cast 
given] who will stay with me and be in nursery during my working hours. tha. 
You will at all times have access to my room and be entitled to ask me to rool 
leave the premises with a week’s notice in writing or verbal; similarly I shall in § 
give you a week’s notice in writing or verbal while paying you the weekly the 
charges on Thursday or Friday if I wish to leave the premises; I shall be 8 bec: 
bound to keep the premises clean and tidy apd to live as a friendly neighbour can 
with all concerned and will in no way disturb the happy atmosphere of your she 
- house by my conduct; I acknowledge receipt of the keys and furnished becs 
belongings entrusted to me which I shall return to you intact and in good Fly 
order or make good the loss if any to your property and for this I shall oued 
keep and maintain with you at least a deposit of £2 10s. at my earliest and nl 
obtain from you a receipt for the same. Again thanking you, Yours 
sincerely, M. Flynn.” 
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If a landlady thinks that by the use of certain words she can avoid the pro- 
visions of the Act of 1946, she is mistaken. It is obvious that this document 
was drafted for Mrs. Parikh in the belief that, if Mrs. Flynn was called therein 
a ‘‘ paying guest ”’, this might have some effect on the legal relationship between 
them so far as the Act of 1946 was concerned, and the expressions of gratitude 
were put in, I suppose, with the idea that they also would have some effect. 
What we have to consider, however, is the effect of the document in law and not 
the particular expressions which the parties used. 

Some years ago, in Helman v. Horsham & Worthing Assessment Committee (1), 
which was a rating case, I expressed the following opinion: 


“It is very common for lodgers to pay so much a week. Unfurnished 
lodgings are perfectly well known; lodgings are not always furnished. 
In this case the rooms come within the Furnished Houses (Rent Control) 
Act, 1946, but that is not conclusive in any way because both lodgings and 
tenancies come within that Act.” 


Those words were merely an obiter dictum because the court in that case was 
dealing with the question of rating. The passage was referred to by EVERSHED, 
L.J., when the case went to the Court of Appeal, but he did not express any 
decided opinion on it. 

We were told by counsel for the rent tribunal that the tribunals have been in 
the habit of treating lodgers’ agreements as being referable to them under the 
terms of the Act of 1946. Whether or not such agreements are referable must 
depend, in most cases, on the terms under which the lodger, to use a convenient 
expression, is living in the house, that is to say, on the terms of the agreement 
between the person received into the house and the owner of the house. I adhere, 
however, to the view which I expressed in Helman v. Horsham & Worthing 
Assessment Committee (1) that, as a general rule, lodgers can, and do, come within 
the Act of 1946, provided that they have exclusive occupation of some part of 
the house. I cannot altogether agree with the contention of counsel for the 
rent tribunal that one has merely to look at the opening words of s. 2 (1) of the 
Act of 1946, that is to say that ‘‘ Where a contract has, whether before or after 
the passing of this Act, been entered into . . .”’, then the Act applies. Section 
2 (1) is dealing with, among other matters, the position where a person has 
exclusive occupation of a room or some part of the house and is using some other 
rooms in the house in common with the other occupants of the house. In this 
case, as it seems to be conceded, Mrs. Flynn had the right to use rooms other 
than the room which she occupied. Her children had breakfast in the dining 
room, and she had the use of the bathroom and kitchen. We have to see whether, 
in addition, she had exclusive occupation of the room occupied by her under 
the agreement. It was submitted that she did not have exclusive occupation 
because, under the terms of the agreement, Mrs. Parikh was given access. I 
cannot think that Mrs. Parikh, by putting into the agreement words saying that 
she is to have access to Mrs. Flynn’s room, has thereby excluded the Act or that, 
because of this, Mrs. Flynn has not exclusive occupation of the room. Mrs. 
Flynn was given a key and could lock the door. It may be that Mrs. Parikh 
could enter if she had another key, but I think that the test is: Had Mrs. Flynn 
the exclusive right to use the room as a residence ? Mrs. Parikh, having let this 


(1) 113 J.P. 236; [1949] 1 All E.R. 776; [1949] 2 K.B. 335. 








Justice of the Peace and Local Government Review Reports. April 6, 1957. 


136 JUSTICE OF THE PEACE AND Vol. 


room as a residence to Mrs. Flynn, had no right to come in and occupy it herself, 
nor had she a right to put somebody else into the room. I think that Mrs. Flynn 
had the exclusive right to use the room as a residence, and for that reason the 
rent tribunal had jurisdiction to entertain her application; this motion therefore 
fails. 


CASSELS, J.: Lagree. I would only add that I do not think that ‘‘ paying 
guest ”’ is an accurate description when the ‘“‘ paying guest ’’ has to do all her 
own work in connection with the accommodation which she has and the only 
thing with which she is provided is a little food. 


LYNSKEY, J.: I also agree. I only desire to add that in this case we 
are construing a particular section of a particular Act, viz., s. 2 (1) of the Fur- 
nished Houses (Rent Control) Act, 1946—that is all with which we are concerned. 
Section 2 (1) reads: 


““ Where a contract has, whether before or after the passing of this Act, 
been entered into whereby one person (hereinafter referred to as the ‘ lessor ’) 
grants to another person (hereinafter referred to as the ‘ lessee’) the right 
to occupy as a residence a house or part of a house. . .”’ 


What has to be done by the contract is to give a person a right to occupy a 
house or part of a house as a residence. There is nothing in the Act which 
requires that there shall be a letting of possession. The right with which the 
Act is concerned is the right to occupy, which is a different right. A right to 
occupy normally arises under a licence and not under a lease or agreement for a 
lease. The section then continues: 


“. . . situated in a district in which this Act is in force in consideration 
of a rent which includes payment for the use of furniture or for services, 
whether or not, in the case of such a contract with regard to part of a house, 
the lessee is entitled, in addition to exclusive occupation thereof, to the use 
in common with any other person of other rooms or accommodation in the 
house, it shall be lawful for either party to the contract or for the local 
authority to refer the contract to the tribunal for the district . . .” 


It seems clear on that wording that we have to find first, before the section applies, 
a contract; secondly, a contract giving the person with whom it is made the 
right to occupy a house or part of a house; thirdly, a contract to occupy that 
part of a house as a residence; and fourthly, an exclusive right of occupation of 
that part of the house, if that right of occupation is given in addition to the 
right to use other parts of the house in common with other persons. Exclusive 
occupation means exclusive occupation as a residence, and the fact that there 
is reserved to the landlord a right of access from time to time does not of itself 
destroy that right to exclusive occupation as a residence, when the furniture 
and keys have been handed over by the landlord. It amounts to no more 
than the right of a landlord to have access for the purposes of repair, and so on. 
Whether or not that be the true meaning of the agreement in the present case, 
it is a curious fact that the rent tribunal form, as filled up by the applicant, 
reads: 


‘“*(1) Address of premises let as paying guest—93, Englewood Road, 
S.W.12. (2) Name of lessee (Paying guest)—Mrs. M. Flynn... (5) If 
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part only of the house is let to the lessee as paying guest (a) number and 
description of rooms occupied or used exclusively by the lessee—One room 
on upper floor with use of bath, kitchen and garden.” 


It seems to me on that basis that the applicant himself is describing the premises, 
namely, the particular room, as being let exclusively, and in these circumstances 
my view of the proper construction of s. 2 (1) is reinforced by the applicant’s 
own view of what the position was between himself and his “‘ lessee ’’ as described 
by the Act. In my view this application must be refused. 

Motion dismissed. 


Solicitors: Pollards; Solicitor, Ministry of Health. 
T.R.F.B. 


COURT OF APPEAL 
(Lorp EVERSHED, M.R., DENNING AND Romer, L.JJ.) 
January 14, 15, 1957 
WOOTTON v. CENTRAL LAND BOAR 





Land Tribunal—Costs—Discretion—Judicial exercise—Determination of develop- 
ment value by Central Land Board—Appeal to Lands Tribunal—Successful 


party overstating case. 

The appellant was the owner of land near Tattenham Corner, Surrey, which he 
intended to develop as a garden city. Plans were prepared by one Z. and planning 
consent was granted in October, 1938, but, owing to the outbreak of the war, the 
land could not be developed. The appellant applied to the Central Land Board for 
the ascertainment of the development value under s. 58 of the Town and Country 
Planning Act, 1947. He claimed that the development value was £217,000 odd, 
basing his calculation on the Z. plan. The Central Land Board determined the 
value at £44,500 on the ground that the Z. plan was irrelevant and that the value 
should be arrived at by taking a figure based on length of frontage on the roads. 
The appellant appealed to the Lands Tribunal which held that the method adopted 
by the appellant was the right one, and determined the value, after making adjust- 
ments at £102,500. The hearing before the tribunal lasted five days and the 
hearing fees amounted to £500. The tribunal made no order as to costs on the ground 
that both parties had based their valuations on mistaken assumptions. The effect 
of the order was that the appellant had to pay the whole of the hearing fees. On 
appeal on the question of costs, 

Hep: the tribunal had failed to exercise its discretion as to costs judicially (i) 
because it disregarded that the proceedings were in the nature of an appeal from 
the decision of the Central Land Board, (ii) that on the vital question which principle 
should be applied the appellant had succeeded, and was, therefore, entitled to his 
costs except in so far as they had been increased by his mistake. The proper order 
(made with the consent of the parties) was that the Central Land Board should 
pay half of the hearing fees and half of the appellant’s costs before the tribunal. 


CasrE Statep by the Lands Tribunal (Cecrt H. Battery, Esq.), for the decision 
of the Court of Appeal pursuant to the Lands Tribunal Act, 1949, s. 3 (4). 

The appellant, Stanley Thomas Wootton, appealed to the Lands Tribunal 
against the determination of the Central Land Board of development value 
for the purposes of s. 58 of the Town and Country Planning Act, 1947, dated 
May 17, 1954, by which that value of the freehold interest of the appellant in 
certain land on July 1, 1948, was determined to be £44,500 being the difference 
between £52,000, the unrestricted value, and £7,500, the restricted value. The 
appellant claimed that the unrestricted value of the land was £225,017 which, 
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after deducting the agreed restricted value of £7,500, left an amount of £217,517 
as the development value. The grounds of appeal were (inter alia) that on 
July 1, 1948, the appellant was in possession of a planning consent for the 
development of a garden city project known as the Walton Downs Garden City. 
This project was prepared by an eminent town planning expert, Mr. Z. Zaidel, 
and was known as “the Zaidel Plan”. The planning consent was granted by 
Banstead Urban District Council on Oct. 22, 1938. There was a fundamental 
difference in the approach of the valuers called before the tribunal. The valuers 
who gave evidence on behalf of the appellant based their valuations on the Zaidel 
plan, calculating the unrestricted value from the residual value remaining to 
the owner of the land after the costs of laying out and dividing into plots had 
been deducted from the final amount estimated to be received from the sale of 
the plots and after allowing a profit to the developer. The district valuer called 
on behalf of the Central Land Board rejected the Zaidel plan as a basis from which 
the unrestricted value should be calculated and based his valuation on certain 
net figures per foot frontage for land fronting existing roads and certain net 
figures for the back land. The tribunal found on Feb. 6, 1956, that the Central 
Land Board was wrong in assuming that the Zaidel plan would never be carried 
out and accepted the appellant’s method of arriving at the unrestricted value. 
It further found that the appellant’s valuation was open to some criticism in 
detail principally because he had not taken sufficient account of the delays 
and risks which would occur in the execution of the plan, and that the appellant 
was wrong in assuming an early execution of this plan. After making such 
adjustments as were found necessary in the appellant’s valuation the tribunal held 
that the appellant’s claim for a development value of £217,517 should be reduced 
to £102,500 (i.e., by fifty-three per cent.). The tribunal accordingly directed 
that the appeal be allowed and that the determination of the Central Land 
Board be altered by substituting a development value of £102,500 for the 
development value of £44,500 determined by the board. The hearing of the 
case occupied five days. In considering the question of costs the tribunal 
decided in exercise of its discretion that having regard to the mistaken assump- 
tions made both by the appellant and by the Central Land Board there should 
be no order awarding costs to either side. The appellant now appealed to the 
Court of Appeal on the question of costs only. 
Stewart-Brown for the appellant. 
Blain for the Central Land Board. 


LORD EVERSHED, M.R.: This appeal on a Case stated by the Lands 
Tribunal is unusual since the question raised as a question of law for this court 
relates exclusively to the matter of costs. The short facts leading up to the 
Case Stated are these: the appellant, Mr. Wootton, owns and at all relevant 
dates owned a substantial area of land not very far from Tattenham Corner 
on Epsom Downs, and it appears that in 1938 he obtained planning consent for 
the development of this piece of land as a garden city. The project for such 
development is associated with the name of a piarining expert, a Mr. Zaidel, 
and I refer to his name because in the course of the case the method of valuation 
put forward on Mr. Wootton’s behalf was also associated with Mr. Zaidel’s name. 

The matter first came before the Central Land Board for the ascertainment 
of the development value of this piece of land for the purposes of the Town and 
Country Planning Act, 1947, s. 58. It will be borne in mind that the scheme 
of that Act has since been superseded; but it remains necessary in such a case 
as the present that the development value of the land should be ascertained, 
since that value when ascertained is, to put it no higher, relevant on any future 
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refusal of planning authority for Mr. Wootton or on the compulsory acquisition 
of any part of his land. The claim for development value which Mr. Wootton 
put forward throughout the proceedings was a claim not far short of a quarter 
of a million pounds. The Central Land Board which determined the develop- 
ment value pursuant to the Act of 1947 and the Claims for Depreciation of 
Land Values Regulations, 1948 (as amended), made thereunder, assessed the 
development value at a very much less figure, viz., £44,500. Mr. Wootton 
was dissatisfied with that assessment, and accordingly, in pursuance of his 
statutory right so to do, he became an applicant before the Lands Tribunal 
for the determination by that tribunal of the true figure. I shall come back 
presently to make some references to the statutory provisions to which I have 
very briefly alluded; but, to complete the narrative, the Lands Tribunal was of 
opinion that the true development value of the land lay somewhere between 
the two figures, the sum propounded by Mr. Wootton and the £44,500 determined 
by the Central Land Board. The Lands Tribunal assessed the value at £102,500, 
and, as a matter of arithmetic, it appears that that figure represents a reduction 
by fifty-three per cent. of the figure for which Mr. Wootton had contended. 

The judgment giving that conclusion (which is dated Feb. 6, 1956) concluded 
with the eight words: “ There will be no order as to costs”’. Thereupon Mr. 
Wootton requested that a Case should be stated for this court on that last matter. 
Before I refer to the Case Stated, I will go back to make my references to the 
statutes and the relevant rules. I need not take time by referring, except very 
briefly, to the Claims for Depreciation of Land Values Regulations, 1948, made 
under the Town and Country Planning Act, 1947, s. 60; it suffices to say that 
under that Act and the rules, cases in which a party, a claimant, is dissatisfied 
with the determination of the Central Land Board were to be taken to the 
arbitrament of an arbitrator. Regulation 13 of the regulations of 1948 is 
perhaps worth some reference. By para. (1) it is provided that if (inter alia) 
the claimant disputes the development value as determined by the board, then 
the dispute shall be referred to and settled by an arbitrator appointed in accord- 
ance with the Acquisition of Land (Assessment of Compensation) Act, 1919. 
Paragraph (4) states that the arbitrator shall by his award either confirm the 
development value as determined by the board under para. (5) of the previous 
regulation, or direct the board to alter the development value, and soon. There 
is finally in para. (7) a provision that it is competent for the claimant and the 
board to agree a figure at any time before final determination by the arbitrator. 
Those provisions were substantially altered or superseded as a matter of procedure 
by the Lands Tribunal Act, 1949, and the Lands Tribunal Rules, 1949, made 
thereunder; but I have referred to the paragraphs, and particularly to reg. 13 (4), 
because they indicate that the proceedings where a claimant disputes a develop- 
ment value fixed by the Central Land Board may fairly, I think, be described, 
as counsel for the appellant described it, as an “appeal” to another body 
having the right, as pointed out in the paragraph, either of affirming the develop- 
ment value or of altering it. 

I come now to the Lands Tribunal Act, 1949. Section 1 of that Act constituted 
the Lands Tribunal, and provided, by sub-s. (3) (d) that there should be referred 
to and determined by the Lands Tribunal 


“any dispute arising in relation to the determination of the development 
values of interests in land by the Central Land Board or other authority 
prescribed under s. 60 of the Town and Country Planning Act, 1947.” 


I pass to s. 3, which deals with procedure, appeals, costs and the like. Section 
3 (4) is as follows: 
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‘** A decision of the Lands Tribunal shall be final: Provided that any 
person aggrieved by the decision as being erroneous in point of law may, 
within such time as may be limited by rules of court, require the tribunal 
to state and sign a case for the decision of the court and, where the decision 
of the Lands Tribunal is given on a review by way of appeal of the previous 
decision of another person, that person if dissatisfied with the decision of 
the Lands Tribunal shall be treated for this purpose as a person aggrieved 
thereby.” 


It was under the terms of that proviso that the Case Stated on this matter 
of costs was put forward, and it is, of course, essential to the appellant’s case 
that the point which arises should be a point of law. The appellant must 
satisfy us that the decision as to costs which I have already stated, was erroneous 
in point of law. Section 3 (5) and (6) provide so far as relevant: 


** (5) Subject to the following provisions of this section the Lands Tribunal 
may order that the costs of any proceedings before it incurred by any party 
shall be paid by any other party and may tax or settle the amount of any 
costs to be paid . . . 

** (6) Subject to the provisions of this Act, rules may be made for regulating 
proceedings before the Lands Tribunal and, subject to the approval 
of the Treasury, the fees chargeable in respect of those proceedings, 
and may in particular—(a) make provision—(i) as to the form in which 
any decision of the tribunal is to be given . . . (ii) as to the time within 
which any proceedings before the tribunal are to be instituted; (iii) as 
to the evidence which may be required or admitted in any such proceedings.” 

It was under the powers of sub-s. (6) that the rules known as the Lands Tribunal 


? 


Rules, 1949, were promulgated. Rule 42 provides, under the heading “ Costs ” : 


**(1) Except in cases to which the provisions of sub-s. (1), sub-s. (2) or 
sub-s. (3) of s. 5 of the Act of 1919 appiy, the costs of and incidental to any 
proceedings shall be in the discretion of the tribunal.” 


Section 5 (1), (2) and (3) of the Act of 1919 do not affect this case. Rule 52 is 
in these terms: 

* The fees specified in sched. III to these rules shall be payable to the regis- 
trar . . . by means of stamps . . . The hearing fee shall, unless otherwise 
directed by the tribunal, be payable by the appellant or party by whom the 
proceedings were instituted (without prejudice to his right to recover the 
amount of the fee from any other party by virtue of any order as to costs) 
on receipt of notification from the registrar.” 


Schedule III contains a list of fees. Some of them are of a relatively trifling 
character; for example, on a notice of appeal against a determination, a fee 
payable by means of an impressed stamp of 20s. The hearing fees in cases of 
this sort are indeed heavy. In the present case, since the hearing fee depends 
on the amount of the award, the hearing fee is in the region of £500; and, as 
will be apparent from r. 52 the rulemaker intended that the hearing fee should be 
paid by the appellant (in this case) or the claimant without prejudice to any 
order which the tribunal might make in regard to it. 


I have taken a little time making reference to these rules for this reason: 
the effect of the simple order ‘‘ No costs either side ” was, quoad the hearing fee, 
that the whole of it was paid by the appellant. I have felt, I confess, a little 
doubt in my mind whether really the Lands Tribunal so intended. After all, 
this was not like the stamp duty on a document: it was substantially a fee 
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payable for the services of the tribunal, and we were informed that the fixing 
of fees on the scale on which they have been fixed was with the no doubt laud- 
able object of making the Lands Tribunal self-sufficient in respect of finance. 
Still, when the matter is examined, as I shall have to examine it later, it remains 
to me a little surprising that, consistently with the order which the Lands 
Tribunal made, the appellant had to pay the whole of this very substantial 
hearing fee. The matter goes somewhat further: if that is the result, then it 
depends on the circumstance that the rules made under the Act have put the 
obligation to pay that fee, in the absence of some order to the contrary, on 
the applicant or claimant; and though in the circumstances of this case and of the 
conclusion which I have reached it is unnecessary for me to express a final 
view about it, it is to my mind at least open to question and may at some time 
have to be decided, whether it was intra vires the rule-making authority’s 
powers to make rules not merely regulating the fees, that is to say, fixing their 
amount, but also deciding on whom the burden of the fees should be made to 
fall. I read the first paragraph of r. 42 of the rules saying that the costs of the 
proceedings should be in the discretion of the tribunal. I am disposed to think 
that that rule adds nothing in fact to the terms of s. 3 (5) of the Act which I 
have already read; but if it did add anything to it, then again the question 
might arise: by what power was the rule-making authority invested with the 
right to say that the costs should be in the discretion of the tribunal? And 
the passages that I have read from sub-s. (6) lend at any rate some force to the 
argument that a power to regulate proceedings and regulate fees does not com- 
prehend a power to say who pays the fees when so regulated. Except for the 
bearing which this matter has on the more general question, I do not need to 
take further time now on it. 

I return to the Case Stated. It might, I think, be of assistance if I followed 
counsel for the board in making this reference to the determination of Feb. 6, 
1956. To make what I am about to read plain, I will state that the case of the 
appellant for the very large figure which he claimed, was supported by two 
expert valuers, and they proceeded as a matter of principle on the basis of what 
I have already called the Zaidel plan, i.e., they proceeded on the footing that it 
should be ascertained on the basis of that plan when put into execution what in 
the end the landowner would make out of it, allowance being made for his costs 
in lay-out and also for the circumstance that buyers of the plots in the planned 
garden city would themselves not become buyers in a purely altruistic spirit. 
On the other hand, the valuer for the Central Land Board had contended that the 
Zaidel plan had nothing to do with it and should be left entirely out of considera- 
tion. He said that the value should be arrived at by taking a figure of so much 
per foot frontage on the roads. This was the concluding part of the judgment 
of the Lands Tribunal: 


‘** For these reasons, I accept Mr. Hanscomb’s method of arriving at the 
unrestricted value as supported by Mr. Oliver, Mr. Wootton’s valuer. I 
find, however, that Mr. Hanscomb’s valuation is open to some criticism in 
detail, principally in that he has not taken sufficient account of the probable 
delays and risks which on July 1, 1948, a purchaser would contemplate in 
offering a price. I have gone all through Mr. Hanscomb’s calculations and 
I have made such adjustments as I find necessary, in the light of the evidence 
adduced at the hearing, and I have come to the conclusion that the proper 
unrestricted value in this case is” 


and then he gives the figure I have already mentioned of £102,500. 
In the Case Stated the Lands Tribunal first of all sets out the narrative which 
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has already been sufficiently covered by my judgment, and proceeds as follows 
in para. 7: 


‘“*(a) I found that the Central Land Board was wrong in assuming that the 
Zaidel plan would never be carried out and I accepted the appellant’s 
method of arriving at the unrestricted value. (b) I found that the appel- 
lant’s valuation was open to some criticism in detail principally because 
he had not taken sufficient account of the delays and risk which would occur 
in the execution of the plan, and that the appellant was wrong in assuming, 
as he did, an early execution of this plan. (c) After making such adjustments 
as I found necessary in the appellant’s valuation, I found that the appellant’s 
claim for a development value of £217,517 should be reduced to £102,500 
(that is by fifty-three per cent.). (d) I accordingly directed that the appeal 
be allowed and that the determination of the Central Land Board be altered 
by substituting a development value of £102,500 for the development value 
of £44,500 determined by the board.” 


I emphasise in reading the language of the Lands Tribunal the words used 
and, as I think, not improperly used in view of reg. 13 of the regulations of 1948, 
“*T directed that the appeal be allowed’. The Case Stated continues: 


**(8) The hearing of the case occupied five days. (9) In considering the 
question of costs in the exercise of my discretion I decided that having 
regard to the mistaken assumptions made both by the appellant and by the 
Central Land Board there should be no order awarding costs to either side.”’ 


The question for the opinion of this court “‘ is whether I came to a right decision 
in law in making no order awarding costs to either side ”’. 

It is a common place in cases which come before this court relating to the 
exercise of a discretion, and more particularly relating to the exercise of a dis- 
cretion in regard to costs, that this court is very slow indeed to interfere with 
such exercise. Put in another way, it can be asserted that there is no question 
of law which this court is competent to determine relating to the exercise of a 
discretion unless it is shown clearly that, in the exercise of the discretion, the 
tribunal appealed from has in some material and substantial respect wrongly or 
unjudicially exercised the discretion, either by some wrong, some erroneous, 
direction of itself as a foundation for the exercise, or (I think sometimes it 
may be said) where the result arrived at is one producing in the opinion of this 
court a manifest injustice; and the question in this case is whether counsel 
for the appellant can bring himself within such a formulation of this court’s 
powers. I have come to the conclusion, not without some hesitation, that the 
answer to that question is in the affirmative. I think here that the tribunal 
failed to exercise judicially the discretion vested in the tribunal, with the result 
that it is incumbent on this court now to review and amend the tribunal’s 
conclusion. I should not wish to make any rash attempt at laying down in 
any kind of precise language the limits of such a discretion as is here vested in 
the Lands Tribunal or to -set out in any kind of table or category the sort of 
things which a tribunal can take into account in exercising the discretion; but 
I would like to make two general observations. First, s. 3 of the Lands Tribunal 
Act, 1949, shows that this question of the award of costs is in truth one for the 
discretion of the tribunal, but is not otherwise subject to any special or particular 
limitations. Where a case relating to the award of costs comes to this court 
from the High Court, then the powers of this court are even more strictly limited 
by the terms of the Judicature Act, 1925. So much was made plain by the 
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House of Lords in Donald Campbell & Co., Ltd. v. Pollak (1) where the House 
(see, particularly, the speech of Viscount Cave, L.C.) set out the relevant 
provisions of the Judicature Acts then in force, including s. 49 of the Act 
of 1873, which provided that no order made by the High Court of Justice or 
any judge thereof as to costs only which by law are left to the discretion 
of the court shall be subject to any appeal except by the leave of the 
court or judge making the order. There is no such provision affecting this 
award. That is not to say that the general principles affecting interference by 
the Court of Appeal with discretionary powers are thereby made looser or wider. 
This case, however, I think is like the case of any other discretionary power 
exercised by a court—e.g., a discretionary power to grant or not to grant an 
injunction. To that extent, an appeal in the form of a Case Stated as to the 
power of awarding costs in s. 3 (5) may be somewhat more open than an appeal 
as to costs from the High Court, but I should not wish to put it at all higher 
than that. 

The second point is this: it will be recalled that the presence of the Lands 
Tribunal as a reviewing authority is due to the fact that the original arbitrator, 
the arbitrator originally specified under the Act of 1947, was superseded by the 
Lands Tribunal as a result of the legislation of 1949, but historically the infer- 
ence, I think, of the idea of arbitration may fairly be said to persist, and counsel 
for the appellant, in the course of his opening, referred to the language which had 
fallen from Lorp Gopparp, C.J., in Lewis v. Haverfordwest Rural District 
Council (2). That was a case of arbitration which arose under the Public Health 
Act, 1936. The arbitrator, having made a certain award, proceeded then to say 
that each party should bear its own costs. Lorp Gopparp, C.J., who referred 
to several cases, including that of Donald Campbell & Co., Ltd. v. Pollak (1), said: 


** In this case the arbitrator was asked why he made this order as to costs, 
and he answered: ‘I had several reasons for awarding that each party 
should bear its own costs, and one of those was that I had no evidence that 
during the long time between the event and the date of the arbitration any 


999 


serious effort had been made by either party to settle the question ’. 
Lorp GopDARD, C.J., also said: 

‘**T do not think it is a judicial exercise of discretion to say that because 
neither party did anything, the successful party will not be awarded the 
costs.” 

Then, after referring to Donald Campbell & Co., Lid. v. Pollak (1), he continued: 

** In a matter of this sort, making an offer would be regarded in the same 
way as @ payment into court. If they had made an offer to pay a sum 
approximating to the amount which the applicant recovered, that would 
have been an excellent reason for refusing costs to the applicant. It might 
even be a reason for ordering the applicant to pay the respondent’s costs . . .”” 

But he had also earlier said: 

‘** It is a curious circumstance that lay arbitrators always seem to think 
parties should pay their own costs.” 

There was some argument here on the question: Was not the Central Land 
Board in a rather special position ? It was said, and said forcibly, by counsel 
for the board: It is all very well, but the Central Land Board, which has to 
determine this matter of value, cannot then make some higher offer which 

(1) [1927] A.C. 732. 
(2) [1953] 2 All E.R. 1599. 
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would seem to indicate that its determination had not been genuinely and sin- 
cerely come to. Nor can it protect itself in the same way as an ordinary litigant 
can by making payments into court. That, I think, is a matter of some 
weight. ‘The Central Land Board, which has a responsible position not at all 
like that of a private individual, is in a situation different from that of the 
Haverfordwest Council in the case last cited. On the other hand, I have already 
drawn attention more than once to the circumstance that the nature of the 
application to the Lands Tribunal is that of an appeal and, for better or worse, 
it must, I think, properly so be judged. I am bound to say that when I read the 
Lands Tribunal’s reasons for making no award as to costs, I am left with an 
ineffaceable impression that the tribunal did what Lorp Gopparp, C.J., says 
one finds time and again lay arbitrators do, that is, acted on the kind of basis 
that here were two parties who had come before the tribunal; each had put 
forward figures; both had made mistakes; and therefore the fair thing was to 
make no order at all as to costs. I think that that was a wrong approach. I 
cannot read para. 9 of the Case without asking myself the question: what was 
the relevance, bearing in mind that this proceeding was in the nature of an appeal, 
of the circumstance that there had been mistaken assumptions by the Central 
Land Board ? It lcoks as though, indeed, the tribunal had entertained the 
notion that the Central Land Board might have come and said: ‘“‘ We are 
entitled in the circumstance to all the costs because £102,000 is nearer £44,000 
than it is to £217,000”. That is surely wrong. It would, of course, be quite 
competent, proper and relevant to the exercise of the discretion for a court or 
a tribunal to say: True, the applicant has achieved an upsetting and discharge 
of the figure which had been awarded against him, but he very much overstated 
his case, time and costs were occasioned unnecessarily by the inflated nature of 
his claim and therefore, in the exercise of our discretion, he must be deprived 
partly or even wholly of his costs. If that had been the basis of the jurisdiction 
it might well be that this court would have to say: ‘‘ Well, it seems a rather 
hard and severe exercise of the discretion, but still the ground was a valid one 
for its exercise and for the way in which it was exercised, and we cannot 
interfere ”’. 

That last sentence brings me to a reference to another case which I think is 
helpful and which counsel for the board mentioned, viz., Pitkin v. Sanders & 
Foster, Lid. (1). I shall not read the facts or the headnote, but it is significant 
because the case was one in this court when LorD STERNDALE was presiding as 
Master of the Rolls. He had himself used certain language in an earlier case of 
Ritter v. Godfrey (2) to which Lorp GopparpD, C.J., referred in Lewis v. Haver- 
fordwest Rural District Council (3): ~The House of Lords in Donald Campbell & 
Co., Ltd. v. Pollak (4) had overruled the Court of Appeal’s conclusion in Ritter v. 
Godfrey (2), but had confirmed LorD STERNDALE, M.R.’s own expressions in his 
judgment in that case, but in Pitkin’s case Lonp STERNDALE, M.R., expanded the 
language he used in Ritter v. Godfrey (2), and the expanded language, I think, 
is useful and most instructive for the present question, He said: 


‘“* In this case, therefore, we have to see if the judge had any grounds for 
the exercise which he made of his discretion; and if there were any grounds 
on which he could exercise his discretion in the way in which he did, we 
cannot interfere.” 


(1) (1923) 128 L.T. 789. 
(2) [1920] 2 K.B. 47. 
(3) [1953] 2 All E.R. 1599. 
(4) [1927] A.C. 732. 
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It is in reliance on that passage that I said a moment ago that if the Lands 
Tribunal had here said that there was expenditure of costs unnecessarily occa- 
sioned by the inflated nature of the appellant’s claim and that it would take 
that into account against him in the exercise of its discretion by depriving him 
of his costs, then it might well be that we could not interfere; but, as I read the 
case, that is not at all the way in which the tribunal has instructed itself as to 
discretion. The tribunal has omitted two vital facts: first, as was earlier said, 
that this was in the nature of an appeal; and, secondly—perhaps even more 
important—that on the really vital question which it had to decide, the matter 
of principle, Mr. Wootton’s view was the right one and the Central Land Board’s 
view was the wrong one. In light of that, the tribunal, surely, seriously mis- 
directed itself in saying that here were two parties both of whom had made 
erroneous estimates and that both would be deprived of costs. The right 
approach, I venture to think, was this: ‘‘ Mr. Wootton, the appellant [for such 
was the nature of his role before the Lands Tribunal] put forward a claim on the 
right principle; the Central Land Board opposed it on a wrong principle; I, 
therefore, reject the Central Land Board’s evidence more or less altogether; but, 
since Mr. Wootton has overstated his case on the figures, should I, in the exercise 
of my discretion as to the costs to which prima facie in justice Mr. Wootton would 
lay claim, exercise my discretion to some extent or even wholly against him for 
that reason ?”’ Because the tribunal put it, as I think, wrongly, I cannot resist 
the conclusion that it posed the problem to itself wrongly and fell into the error 
on which Lorp Gopparp, C.J., animadverted in the Haverfordwest case (1). 
Nor is that all. I come back to the hearing fee. If the justice of the case 
required that neither party should recover any costs against the other, then 
surely it is unjust, surely it is wrong, that in the result the appellant should pay 
the whole of the hearing fee of £500. At the very least it should have been 
equally borne between them. I have already referred to the rule and expressed 
a doubt as to its validity. As a matter of administrative convenience I think 
it highly sensible that one party should be directed to pay the fee in the first 
instance; but he should, I would have supposed, be treated as paying it on 
behalf of the contestants and the question of the ultimate liability should rest 
with, and be dealt with by, the Lands Tribunal in accordance with the language 
of the section itself. As I have referred to this matter, I venture to express 
the view that in these cases it would be, to say the least, prudent and desirable 
that the Lands Tribunal should deal specifically with the hearing fee and say 
by whom or in what proportion it should be paid, thereby getting rid of any 
possible question which one or other party might raise as to the vires of r. 52 
of the Lands Tribunal Rules, 1949. As I have said, I think that to leave the 
appellant saddled with the exclusive burden of paying the whole hearing fee 
was wrong and was unjust, and I doubt whether it was consistent with the order 
which the Lands Tribunal in terms made. 

The last matter to which I would like briefly to refer is this. Counsel for the 
board referred us to Le Witt v. Cannon Brookes (2) and Gold v. Brighton Corpn. (3), 
and suggested that those cases provided a fair analogy for application in the 
present case. Those were cases where a landlord had agreed to grant a 
tenancy or had been bound to grant a tenancy and the issue between landlord 
and tenant related to terms only—the amount of the rent, the existence of 
repairing and other covenants, and so forth—and in each case, according to 
the statute, those questions were referred to the arbitrament of the county 

(1) [1953] 2 All E.R. 1599. 
(2) [1956] 3 All E.R. 676. 
(3) [1956] 3 All E.R. 442. 
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court judge. The landlord, as frequently happens in these cases, suggested 
a rent of ‘“X”’, the tenant suggested a rent of ‘“Y”’; the figure at which 
the county court judge arrived was a figure somewhere between “ X ” and 
“Y”, and the county court judge thought that in the circumstances neither 
party should get any costs. Drnnine, L.J., pointed out in Le Witt v. 
Cannon Brookes (1) that in such cases the proper -approach was to consider 
whether what had been put forward on one side and on the other was 
reasonable, to seek a balance of reasonableness between the rival contentions, and 
if it was thought, as it had been in those cases, that there was about an equal 
degree of reasonableness or unreasonableness on both sides, then a fair result 
would be no award as to costs. I am not saying that those cases govern a case 
like the present where the appellant was in the position of an appellant against the 
Central Land Board’s finding against him, and, pursuant to his statutory right, 
took the Central Land Board before the Lands Tribunal and there challenged the 
validity of the award or determination, and successfully did so; but, assuming an 
analogy between the two, the difference in the present case seems to me to lie in 
this, that on the main question of principle, the tribunal held that it was the 
appellant who was right and the Central Land Board which was wrong; and what 
is referred to as some criticism of detail which was applicable to the appellant's 
case does not seem to me to amount to a matter of anything like sufficient 
gravity to justify the conclusion as to costs which the Lands Tribunal reached. 

There remains therefore only: what order should this court now make? I 
asked both counsel, with a view perhaps to saving further expenditure of costs 
in detailed taxations, whether they would oppose this court making a fractional 
award, as sometimes is done, as to costs, and they both assented to our doing so. 
Bearing that in mind and after consultation with my brethren, I have come to 
the conclusion that a just order would be to direct that the Central Land Board 
pay one half of the costs of the appellant; and that will mean, inter alia, that 
they will pay one half of the hearing fee. In giving the direction of one half 
I have tried to do justice to the view which the Lands Tribunal obviously did 
take, that a not negligible part of the five-day hearing was taken by the cir- 
cumstance that the detailed figures put forward on Mr. Wootton’s behalf had to 
be subjected to close inquiry and review and in the end had to be reduced by 
not less than fifty-three per cent. 

For the reasons which I have stated, I think that the answer to the question 
posed is in the negative, that the order as to costs should be discharged and that 
there should in lieu be an order on the Central Land Board to pay one half of the 
hearing fee and one half of the appellant’s other taxed costs of the proceedings. 
I think also that the appellant is entitled to his costs in this court. 


DENNING, L.J.: I entirely agree. I would only say a word on the 
landlord and tenant cases, because I think they show the fallacy into which 
the Lands Tribunal have fallen. In Le Witt v. Cannon Brookes (1) a land- 
lord and tenant had agreed that there should be a new lease, and the only 
question was what was a fair rent for that new lease. They could not agree 
on it and it was referred to the court, as an authority of first instance, to 
decide what the fair rent was. In that case neither side was right or wrong; 
thére was no claim to be enforced or resisted; neither side was truly in a position 
of plaintiff or defendant, or appellant or respondent. So, when a middle figure 
was chosen, each side had to bear his own costs. I think the Lands Tribunal 
must have considered the present case as a case of that kind, a case of valuation 


(1) [1956] 3 All E.R. 676. 
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by the tribunal deciding between two rival figures, where one side put forward 
too high a figure, and the other too low a figure. But it is no such case. The 
Central Land Board, as my Lord has observed, were an authority of first 
instance themselves. If you look at reg. 12 of the Claims for Depreciation of 
Land Values Regulations, 1948, the board themselves have to inquire into the 
matter in a judicial manner. They hear objections and decide on the value 
themselves as an authority of first instance. Thereon the landowner, in this 
case Mr. Wootton, appeals to the Lands Tribunal from their decision, saying 
they are wrong. At that point the Central Land Board come in as a party, as a 
respondent, so to speak, to resist his appeal. So when it gets to the Lands 
Tribunal it is a matter of right or wrong: it is a matter of appellant and respon- 
dent. The appellant succeeded in establishing that the Central Land Board 
were wrong. He had to come to the tribunal to get his rights established, and 
he ought in the ordinary way to recover his costs of coming to the tribunal for 
the purpose, except in so far as he has increased the costs by putting forward 
too high a claim. It seems to me the tribunal exercised their discretion in a 
wrong manner, which is an error in point of law, and the appeal should be allowed 
accordingly in the terms my Lord has suggested. 


ROMER, L.J.: I agree fully with the judgments delivered. 
Appeal allowed. 


Solicitors: W. H. Chitty & Fryzer; Treasury Solicitor. 
F.G. 


QUEEN’S BENCH DIVISION 
(Lorp GopparD, C.J., CASSELS AND LYNSKEY, JJ.) 
January 22, 1957 


R. vu» DARLINGTON JUVENILE COURT. Ex parte WEST HARTLEPOOL 
CORPORATION 


Juvenile Court—Order committing child to care of local authority as fit person— 
Supervision order in force—Consent of local authority not obtained—No refer- 
ence to such consent on face of order—Children Act, 1948 (11 & 12 Geo. 6, 
c. 43), s. 5 (1). 

A juvenile court made an order committing a child, in respect of whom a super- 
vision order was in force at the time, to the care of a local authority as a fit person. 
The court made the order in the belief that the consent of the local authority had 
been obtained, though, in fact, it had not. The order showed on its face that the super- 
vision order had been made, but did not recite that the consent of the local authority 
had been obtained. On motion for certiorari to quash the order on the ground that 
the consent of the local authority had not been obtained, 

Hetp: that by reason of the provisions of s. 5 (1) of the Children Act, 1948, 
the court had no jurisdiction to make the order without the consent of the local 
authority, and, therefore, the order was bad on its face and must be quashed. 

Per curiam: An order of this kind should recite that the consent of the local 
authority has been obtained, and should set out on its face sufficient to show that 
the court had jurisdiction to make it. 

APPLICATION for order of certiorari. 

A child was brought before Darlington Juvenile Court as being in need of 
care and protection as her parents had been found guilty of an offence in respect 
of her, and the court made a “fit person”? order committing her to the care 
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of the Darlington corporation. Subsequently, the father of the child applied 
for the order to be revoked on the ground that he could properly look after 
the child and was willing to perform his duties as a parent. The court, accord- 
ingly, revoked the “ fit person ” order and made a supervision order, appointing 
the local female probation officer as supervisor. Later, the parents and the 
child moved to West Hartlepool. The child was again brought before a juvenile 
court by the probation officer under the supervision order because she was of 
opinion that another “ fit person ’’ order ought to be made. On Apr. 18, 1956, 
the court made an order committing the child to the care of the West Hartle- 
pool corporation, believing that the corporation had given their consent, though 
in fact they had not. The order referred in terms to the supervision order, but 
did not state on its face that such consent had been given. The West Hartle- 
pool corporation obtained leave to apply for an order of certiorari to quash 
the order as having been made without their consent. 


W. B. Harris for the applicant, the county borough council. 
The respondent justices did not appear. 


LORD GODDARD, C.J.: Counsel for the applicant in this case moves for 
an order of certiorari to bring up and quash an order dated Apr. 18, 1956, made 
by the juvenile court of the county borough of Darlington committing Irene 
Turner, a child within the meaning of the Children Act, 1948, to the care of the 
applicant, the Council of the County Borough of West Hartlepool, until she 
attains the age of eighteen years. 

The child had been originally brought before the Darlington justices and a 
fit person order committing her to the care of the council of the county borough 
of Darlington had been made. That was because a parent of the child had 
been found guilty of an offence against the child. Subsequently, the father 
of the child applied for that order to be revoked on the ground that he could 
properly look after the child and was willing to perform his duties as a parent. 
The justices were willing to give him a chance of showing that he could look 
after the child properly and revoked the fit person order but made a supervision 
order under which the lady probation officer was appointed to supervise this 
child. Meanwhile, the parents and the child removed to West Hartlepool, 
and the child was brought by the probation officer under the supervision order 
before the Darlington justices because she was of opinion, and the justices 
were, too, that once again a fit person order ought to be made. The justices 
made an order committing the child to the care of the applicant. 

The point taken is that the applicant had not given consent to that course. 
Section 5 (1) of the Children Act, 1948, provides: 


‘In any case where, under the Children and Young Persons Act, 1933, 
a court has power to commit a person brought before the court to the care 
of a fit person, the assent of a local authority shall not be required for the 
making by the court of an order committing him to the care of the authority 
unless a probation order or supervision order is in force or the court proposes 
to make such an order at the same time as the order committing the child 
to the care of the authority, and accordingly the following sub-sections 
shall be substituted for s. 76 (1) of that Act...” 
I need not read the whole of the substituted s. 76 (1), but the proviso to that 
sub-section is as follows: 
“* Provided that where a probation order or supervision order is in force 
as respects a child or young person, or the court proposes to make such an 
order at the same time as an order for committal to the care of the local 





Ju 


4 


12 


tha 
thi 


to 1 
Fo! 


Nat 


the 
Tug 


th 
it 


h 


t 





Justice of the Peace and Local Government Review Reports. April 13, 1957. 


o 


121 LOCAL GOVERNMENT REVIEW REPORTS 149 


authority, the last-mentioned order shall not be made unless the local 
authority consent to the making thereof.” 


In point of fact the chairman, for reasons with which I quite sympathise— 
no one is blaming the justices in this case—thought that the applicant had given 
consent, but in fact it never had, and that is a ground for saying that the justices 
had no power to make the order which they did make. The matter is clinched 
in my opinion because the order that they did make is defective on its face. 
It asserts that a supervision order had been made in respect of this child, and 
it then goes on to commit the child to the care of the applicant and does not 
recite, as it ought to have done, that the consent of the applicant had been 
obtained. It is necessary that an order of this sort should set out on its face 
sufficient to show that the justices had jurisdiction to make the order which 
they did make, exactly in the same way as, in a bastardy order, the justices 
have to set out that the evidence of the mother was corroborated in a material 
respect, because they only have power to make the order if there has been 
corroboration. The order must show everything that is necessary to give the 
justices jurisdiction. 

That is really the only important thing in this case. The justices, no doubt, 
were fully aware of the provisions of the Act, but made a mistake in thinking 
that consent had been given when in fact it had not. I desire to point out that 
this order is bad on its face, because it recites that a supervision order had been 
made in respect of this child and does not go on, when committing the child 
to the care of the local authority, to recite that the local authority had consented. 
For these reasons the order of certiorari must go. 


CASSELS, J.: I agree. 
LYNSKEY, J.: I agree. 


Order for certiorari. 


Solicitors: Lewin, Gregory, Mead & Sons, for Town Clerk, West Hartlepool. 
T.R.F.B. 


QUEEN’S BENCH DIVISION 
(Lorp Gopparp, C.J., CASSELS AND LYNSKEY, JJ.) 
January 15, 23, 1957 
NATIONAL ASSISTANCE BOARD v. TUGBY 


National Assistance—lIllegitimate child—Right of Board to apply for bastardy 
order—Proof that mother is a “single woman” not required—National 
Assistance Act, 1948 (11 & 12 Geo. 6, c. 29), s. 44 (2). 

On the true construction of s. 44 (2) of the National Assistance Act, 1948, the 
National Assistance Board are entitled to obtain an order for a summons to be 
served under s. 3 of the Bastardy Laws Amendment Act, 1872, on the putative 
father of an illegitimate child, without proving that the mother of the child is a 
“single woman ”’ within the meaning of s. 3 of the Act of 1872. 

Dicta in National Assistance Board v. Mitchell (1955) (119 J.P. 572) disapproved. 


CasE StaTEeD by Tynemouth justices. 

On Mar. 8, 1956, the National Assistance Board preferred a complaint against 
the respondent, Leonard Arthur Tugby, stating that he was alleged by Elsa 
Tugby to be the father of her child, Adam Tugby, born on July 1, 1952, and 











Justice of the Peace and Local Government Review Reports. April 13, 1957. 


150 JUSTICE OF THE PEACE AND Vol. 


that assistance had been given on Feb. 20, 1956, and divers other days, under 
Part II of the National Assistance Act, 1948, by reference to the requirements 
of the child, and applying under s. 44 (2) of the Act for a summons to be served 
on the respondent under s. 3 of the Bastardy Laws Amendment Act, 1872, to 
answer the complaint. The complaint was heard on May 17, 1956, at North 
Shields Magistrates’ Court when the respondent appeared, but was not legally 
represented. ' 

The following facts were found. On July 1, 1952, Elsa Lindsay gave birth 
to a male child which was named Adam Tugby and of which the respondent 
was the father. At the date of the birth of the child Elsa Lindsay was a spinster. 
The birth of the child was registered. The respondent and Elsa Lindsay 
gave information leading to the registration of the birth and the respondent 
signed the register as the child’s father. The respondent had married Iris 
Doreen Ada Smith on June 12, 1948, and that marriage was still subsisting at 
the date of the birth of the child. The marriage between the respondent and 
Iris Doreen Ada Smith was dissolved by decree absolute of divorce on Apr. 21, 
1953. The respondent married Elsa Lindsay at the Register Office, Tynemouth, 
on Sept. 12, 1953, and that marriage was still subsisting. The respondent and 
his wife separated by mutual consent (of which there was no written evidence) 
in March, 1955. That separation was intended to be permanent and the res- 
pondent and his wife were still living apart. The respondent was not main- 
taining his wife or the child, but the respondent had made a bona fide offer to 
his wife to the effect that he would support her and the child if they returned 
to live with him. This offer had been refused by his wife. Assistance was paid to 
the respondent’s wife by the board by reference to the child’s requirements on 
Feb. 20, 1956, and divers other days. 

It was contended on behalf of the board (a) that by s. 1 (2) of the Legitimacy 
Act, 1926, the child was not legitimated by the subsequent marriage of his 
parents; (b) that since by s. 42 (2) of the National Assistance Act, 1948, references 
to children in the Act included children of whom a man had been adjudged to be 
the putative father, there was no liability on the respondent to maintain the child 
under that Act unless and until such an adjudication was made; and (c) that 
s. 44 (2) of the Act of 1948 empowered the board to apply for an affiliation order 
in all cases in which assistance was given under Part 2 of the Act by reference to 
the requirements of an illegitimate child, and, therefore, it was not necessary 
for the board to prove thai the child’s mother was a single woman within the 
meaning of s. 3 of the Bastardy Laws Amendment Act, 1872. 

The justices were of the opinion that they were bound to have regard to the 
direction given to the magistrate by the Divisional Court in National Assistance 
Board v. Mitchell (1), namely, that he was further to hear that case on the 
question whether the mother was a “ single woman ”’ within the meaning of the 
Bastardy Acts. Having directed their minds to the question whether Elsa 
Tugby was a *‘ single woman ” within the meaning of those Acts, the justices were 
of opinion that, on the authority of Mooney v. Mooney ([1952] 2 All E.R. 812), 
she could not be regarded as a “ single woman ’’ quoad her own husband and, 
accordingly, dismissed the complaint. The board appealed. 

Rodger Winn for the appellants, the National Assistance Board. 

The respondent did not appear. 

Cur. adv. vult. 


(1) 119 J.P. 572; [1955] 3 All E.R. 291; [1956] 1 Q.B. 53. 








Jt 


12 


cor 
Ass 


SU 


L 


On 1 
obta 
orde 
and 

thre 
Bast 








id 





Justice of the Peace and Local Government Review Reports. April 13, 1957. 


121 LOCAL GOVERNMENT REVIEW REPORTS 151 


Jan. 23. LYNSKEY, J., read the following judgment: This is an appeal 
by way of Case stated by the Tynemouth justices against their adjudication on 
May 17, 1956, refusing an application by the appellants, the National Assistance 
Board, under s. 44 (2) of the National Assistance Act, 1948, for a summons to 
be served on the respondent, Leonard Arthur Tugby, under s. 3 of the Bastardy 
Laws Amendment Act, 1872. 

On Mar. 8, 1956, a complaint was preferred by the board against the respondent 
stating that he was alleged by Elsa Tugby to be the father of her child, Adam 
Tugby, born on July 1, 1952, and that assistance had been given under Part II 
of the National Assistance Act, 1948, on Feb. 20, 1956, and divers other days 
by reference to the requirements of the said child and applying under s. 44 (2) 
of the Act of 1948 for a summons to be served on the respondent under s. 3 of 
the Bastardy Laws Amendment Act, 1872, to answer the said complaint. The 
application, therefore, was for the issue of a summons and not for an order 
that might be made on the hearing of such a summons. 

[His Lorpsuip stated the facts, as found by the justices, and continued:] 
On the findings of facts the justices decided, and in our view rightly decided, 
that the child was not legitimated by the subsequent marriage of his parents. 
They also decided, and again, we think, rightly decided, that Elsa Tugby was not 
a single woman quoad her husband within the meaning of s. 3 of the Bastardy 
Laws Amendment Act, 1872, and, therefore, she would not be entitled to apply 
for a summons to be served on the respondent under that section. It was 
contended before the justices and before us that s. 44 (2) of the National 
Assistance Act, 1948, empowered the board to apply for a summons to be served 
under s. 3 of the Bastardy Laws Amendment Act, 1872, in all cases in which 
assistance was given under Part II of the National Assistance Act, 1948, by 
reference to the requirements of an illegitimate child, irrespective of whether the 
mother could have applied or not, and without proof that the mother was a 
single woman within the meaning of s. 3 of the Act of 1872. Whether this 
contention is correct depends on the true construction of s. 44 (2) of the National 
Assistance Act, 1948. 

Section 44 (2) of the National Assistance Act, 1948, provides: 


“If no affiliation order is in force, the [National Assistance Board] or 
local authority may within three years from the time when the assistance 
was given or accommodation provided make application to a court of 
summary jurisdiction having jurisdiction in the place where the mother of 
the child resides for a summons to be served under s. 3 of the Bastardy 
Laws Amendment Act, 1872.” 


On the wording of the sub-section, all that the board have to show in order to 
obtain a summons under s. 3 of the Act of 1872 is (a) that there is no affiliation 
order in force, (b) that assistance has been given or accommodation provided, 
and (c) that such assistance has been given or accommodation provided within 
three years of the date of the application. The summons under s. 3 of the 
Bastardy Laws Amendment Act, 1872, is a summons to 


. the person alleged to be the father of such child to appear at a 
petty session to be holden... for the petty sessional division, city, 
borough, or other place in which [the] justice [to whom the complaint was 
made and who issued the summons] usually acts.’’* 

It is true that under s. 3 of the Bastardy Act of 1872 before a mother can 
* The whole of this passage was repealed by the Magistrates’ Courts Act, 1952, s. 132, 
and sched. VI, and replaced by s. 51 of that Act. 
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obtain the issue of a summons she must show that she is a single woman about 
to give birth to an illegitimate child, or having given birth to an illegitimate 
child within twelve months of the date of the application, unless the man 
alleged to be the father of the child has made payments within the twelve months 
of the birth in respect of the maintenance of the child or has been out of the 
country within that twelve months. Having shown these things, only then is 
she in a position to apply for and obtain a summons, a position in which the 
board or a local authority are put on proof of the matters set out in s. 44 (2) of 
the Act of 1948. 

Section 4 of the Bastardy Act of 1872 deals with what has to be proved at the 
hearing of the summons before an affiliation order, or an order for maintenance, 
can be made. Section 44 (3) of the Act of 1948 deals with the evidence which 
may be adduced, including the evidence required to be heard by s. 4 of the Act 
of 1872, and, subject to the provisions of s. 44 (4) of the Act of 1948, proceedings 
are to be as on an application by the mother under s. 3 of the Act of 1872. The 
effect of s. 44 is to give to the board a right independent of and separable from 
any right given to the mother by the Bastardy Acts, and even though she herself, 
by effluxion of time or by marriage, has lost her right to apply. 

Under the Bastardy Laws Amendment Act, 1873, s. 5, where a bastard child 
became chargeable to a union or parish, the guardians might apply for a summons 
directed to the man alleged to be the father, to show cause why an order should 
not be made on him to contribute to the relief of the child, and, on the hearing 
of the summons, on proof being given as provided in the section, the justices 
might adjudge the man the putative father of the child and make an order 
for payment towards the relief of the child. In Plymouth Union v. Gibbs (1) 
this court held that, where an illegitimate child was being maintained by the 
guardians of a union or parish, justices had jurisdiction, on the application of 
the guardians, to make an affiliation order against the putative father of the 
child under s. 5 of the Bastardy Laws Amendment Act, 1873, notwithstanding 
that the child’s mother had married and that her husband was able to maintain 
the child. Assistance previously given by parishes and the poor law guardians 
is now given by the National Assistance Board. The National Assistance Act, 
1948, repealed the provisions of s. 5 of the Bastardy Laws Amendment Act, 1873, 
and gave the National Assistance Board and local authorities the powers con- 
tained in s. 44 of the Act of 1948. 

Section 44 (2) of the Act of 1948 was considered in this court in National 
Assistance Board v. Mitchell (2). The point for decision in that case was this. 
Where the mother of two illegitimate children had not taken proceedings within 
twelve months of the birth and-had thereby lost her right to take such pro- 
ceedings, could the National Assistance Board bring proceedings under s. 44 
within three years of the assistance being given? This court held that the 
board’s right to apply for an order under the Act of 1948 was entirely separate 
from the mother’s right under the Act of 1872, and that, provided that the board 
applied within three years of the date when they last gave assistance, they were 
entitled to apply for an order proving that the children were bastards in respect 
of whom an order could have been made under the Act of 1872. 

In that case it seems to have been assumed without argument that it would 
be necessary for the board to prove that the mother was a single woman for the 
purposes of the Bastardy Acts before the board could obtain an order under 
s. 44 (2). The point did not arise directly for decision. Having had the point 


(1) 67 J.P. 61; [1903] 1 K.B. 177. 
(2) 119 J.P. 572; [1955] 3 All E.R. 291; [1956] 1 Q.B. 53. 
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now argued before us, we take the view that on the true construction of s. 44 (2) 
the board are entitled to an order without proof that the mother is a single woman 
within the meaning of s. 3 of the Bastardy Laws Amendment Act, 1872. The 
Case should be remitted to the justices with this opinion. 


CASSELS, J.: I agree with the judgment which has just been delivered 
by LynsKEY, J. 


LORD GODDARD, C.J.: I also agree with the judgment which has just 
been delivered by Lynskey, J. In fairness to the justices from whom we are 
differing, I desire to say that I recognise that, in remitting the case of National 
Assistance Board v. Mitchell (1) to the learned magistrate for further considera- 
tion, both OrmMERoD, J., and I indicated that he should consider among other 
things whether the mother was a single woman for the purposes of the Bastardy 
Acts and the other member of the court [GLYN-JONEs, J.] concurred. This was 
unnecessary for the actual decision of the case and must be regarded as obiter. 
It seems from the report of the judgments and of the argument that all concerned 
were under the impression that whether the mother was or was not to be regarded 
as a single woman was a matter which the magistrate would have to determine. 
The matter having now been fully argued and this question falling for direct 
decision, I am satisfied that those dicta were wrong. I regret that the justices, 
who naturally and properly followed this expression of opinion, were thus misled. 

Case remitted. 
Solicitors: Solicitor, National Assistance Board. 
T.R.F.B. 


(1) 119 J.P. 572; [1955] 3 All E.R. 291; [1956] 1 Q.B. 53. 


QUEEN’S BENCH DIVISION 
(Lorp Gopparp, C.J., CASSELS AND LyNSKEY, JJ.) 
January 15, 23, 1957 
McCARTHY v. LEWIS 


Mines—Ventilation—One mechanical fan only in use—Deliberate stoppage for 
purpose of servicing—Necessity for alternative system—Person performing 
duties of manager—Reliance on deputy to fulfil statutory duties—Liability— 
Coal Mines Act, 1911 (1 & 2 Geo. 5, c. 50), s. 29 (1). 

On June 26, 1955, the respondent, who was the under-manager of a colliery, 
was appointed to perform the duties of the manager during the manager’s absence 
on an instructional course. On July 23 the respondent, who was still acting as 
manager, gave instructions for the sole mechanical fan by which the mine was 
ventilated to be stopped at 1 p.m. for maintenance. During the morning the 
respondent posted a notice in his office at the pit bottom that the fan would be 
stopped during the week-end for repair, but that notice could be seen only by the 
deputies and not by the workmen. The fan was re-started at 7 p.m. on July 24 
and during the period of stoppage there was no mechanical ventilation in the 
colliery. Prior to that date there had been no trouble from gas in the colliery, 
but during the stoppage of the fan there was an accumulation of noxious gases in 
No. 9 district. On the morning of July 25 the respondent assigned a deputy, N., 
to No. 9 district and detailed six men to do work therein. The deputy failed to 
fulfil his statutory duty of examining the district before the workmen entered it, 
and two of the men were overcome by noxious gases in the district, one of whom 
subsequently died. The respondent was charged before justices with an offence 
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against s. 75 of the Coal Mines Act, 1911, in that there had been a contravention 
of s. 29 (1) of the Act, which requires an adequate amount of ventilation to be 
constantly produced in the mine to dilute and render harmless noxious gases. 
The justices were of opinion that the respondent had taken all reasonable means to 
prevent the contravention of or non-compliance with s. 29 (1) within the meaning 
of s. 75 and dismissed the information. On appeal by the prosecutor, 

HELD: (i) that there was no provision in the Act allowing ventilation machinery 
to be stopped for maintenance or repair unless the stoppage had been caused by an 
accident, and that, if the ventilation was provided by mechanical means, these 
must be in duplicate or there must be other means of ventilating the shaft during 
such time as repairs were being done; (ii) the duty to provide sufficient ventilation 
was imposed on the manager so that he was primarily and not vicariously liable, 
and, if the ventilation proved insufficient, it was no defence within the exempting 
words of s. 75 for him to say that he had appointed some other competent person 
to attend to it. The case must, therefore, be remitted to the justices with a 
direction to convict. 

Dicta in Davies v. May (1937) (101 J.P. 250) applied. 

CasE STATED by justices for the West Riding of Yorkshire. 

On Jan. 6, 1956, an information was preferred by the appellant, Maelor 
McCarthy, a district inspector of mines, against the respondent, Myles Lewis, 
that he on July 25, 1955, was performing the duties of manager of Ledston Luck 
Colliery in the West Riding of the County of York, at which there was a non- 
compliance with s. 29 (1) of the Coal Mines Act, 1911, in that an adequate 
amount of ventilation was not constantly produced to dilute and render harmless 
inflammable and noxious gases to such an extent that all shafts, roads, etc., of 
the mine were in a fit state for working and passing therein, contrary to the said 
section and to s. 75 and s. 101 of the Act of 1911. 

The information was heard at Castleford Magistrates’ Court on Feb. 8, 1956, 
when the following facts were found. The respondent was appointed under- 
manager of the colliery on Apr. 1, 1952, and owing to the absence of the manager 
on an instructional course from June 26 to Aug. 6, 1955, he was appointed to 
perform the duties of the manager for that period in accordance with s. 3 of the 
Act of 1911. The ventilation of the colliery was carried out by means of one 
mechanical fan designed to ventilate the whole mine. From time to time this 
mechanical fan was stopped for the purpose of servicing it. Before leaving, 
the manager of the colliery had instructed the respondent that the fan should 
be stopped for maintenance work during the first week-end of the annual holiday 
period, and, accordingly, the respondent gave instructions for it to be stopped at 
1 p.m. on July 23. That morning the respondent posted a notice in his office 
at the pit bottom that the fan would be stopped during the week-end for repair. 
The notice could be seen by the deputies, but not by the workmen. who did not 
go into the office. The fan was re-started at 7 p.m. on the evening of Sunday, 
July 24, and during the period of stoppage there was no mechanical ventilation 
in the colliery. An accumulation of noxious gases took place at the coal face 
of a district in the colliery known as No. 9 district, and this accumulation was 
still present when the colliery re-started work on the morning of July 25 and, 
in fact, was not dispersed for some three days thereafter. Prior to July 25, 1955, 
there had been no trouble.from gas in the colliery, but on that date the amount 
of ventilation in No. 9 district was not adequate to dilute and render harmless 
the noxious gases in the district so that at the material time the district was not 
in a fit state for working or passing therein. On the morning of July 25 the 
respondent went down the pit together with two deputies, one of whom was 
Mr. Needham, and certain workmen. At the office at the pit bottom the res- 
pondent detailed two sets of three workmen each under two charge hands to 
do back ripping in No. 9 district. Mr. Needham was the deputy in charge of 
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those six men and of the district. The six men proceeded to walk to a point 
known as No. 9’s Loadergate and it was their duty not to pass beyond this 
meeting station or enter the district until it had been examined by the deputy. 
The deputy stayed behind at the pit bottom for a short time and then followed 
the men and found them at the Loadergate where stripping off ready for work 
had begun and it was found that some necessary tools were not available. Two 
of the workmen went along the conveyor towards the coal face to obtain a tool 
which was thought to be there. They were overcome by noxious gases and 
when they were brought out one of them died as a result of the gas. The other 
subsequently recovered. The justices also found that at no previous time had 
the fan been stopped for as long as thirty hours, and that the stoppage on this 
occasion was not due to an accident, within s. 29 (1) (b) of the Act of 1911, but 
was a deliberate stoppage so that maintenance work could be carried out on the 
fan. The justices also found that the respondent had assigned Mr. Needham as 
deputy for this district and relied on him to fulfil his statutory duties under s. 14 
and s. 64 of the Act of 1911, and, in particular, to inspect No. 9 district before 
the commencement of work therein. The respondent did not take any other 
step to find out if there was any concentration of noxious gases.in the district. 
Mr. Needham did not make an inspection as he ought to have done. The justices 
accepted the evidence of the manager of the colliery that, had he been on duty, 
he would have relied on the deputy’s inspection, and they also accepted the 
evidence of the area production manager of the National Coal Board that the 
respondent’s conduct in relying on the deputy’s pre-shift inspection for gas 
after the stoppage of the fan would meet with his approval. The justices found 
that the respondent had taken all reasonable means to prevent the contravention 
of or non-compliance with s. 29 (1) of the Act of 1911, within the meaning of 
s. 75 of the Act, and, accordingly, dismissed the information. The appellant 
appealed. 

[The Coal Mines 
of which see s. 55.] 

Edmund Davies, Q.C., and Rodger Winn for the appellant. 

Veale, Q.C., and Withers Payne for the respondent. 


Act, 1911, was repealed by the Mines and Quarries Act, 1954, 





Cur. adv. vult. 


Jan. 23. LORD GODDARD, C.J., read the judgment of the court in 
which, after stating the offences alleged, the facts found by the justices, and their 
acceptance of the evidence of the manager of the colliery and of the area production 
manager of the National Coal Board, His Lorpsuip continued: We understand 
by these findings that the two witnesses in question considered that, as the 
respondent had not received any report from the deputy as to the presence of 
gas, he was entitled to assume that the deputy had inspected the district and had 
not found any gas. The justices then found that the respondent had taken all 
reasonable means to prevent the contravention of or non-compliance with s. 29 (1) 
of the Coal Mines Act, 1911, within the meaning of s. 75 of the Act, and accord- 
ingly dismissed the information. 

Section 2 of the Coal Mines Act, 1911, provides that every mine shall be under 
one manager who shall be responsible for the control, management and direction 
of the mine, and the owner or agent of every mine shall appoint himself or 
someone else to be the manager of such mine. By s. 3 (2) it is provided that 
in the absence of the manager the duties must be performed by the under- 
manager if he is properly qualified, and there was no question but that the 
respondent was so qualified. [His Lorpsurp read s. 29 (1) of the Act of 1911 
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which dealt with the standard of ventilation and continued:] Although s. 29 
does not say, in terms, on whom the duty of seeing to the adequate ventilation 
is imposed, it was decided in Atkinson v. Morgan (1) that the duty of providing 
sufficient ventilation was imposed on the manager, and that, if it proved to be 
insufficient, it was no defence for the manager to say that he had appointed 
some other competent person to attend to it. As in this case there was an 
accumulation of gas due to insufficient ventilation, it would appear clear that 
the respondent did commit a breach of s. 29 (1) of the Act of 1911. 

We now turn to s. 75 of the Act of 1911 which provides that: 


“* Any person who contravenes or does not comply with any of the pro- 
visions of this Part of this Act [viz., s. 29 to s. 75]. . . shall be guilty of an 
offence against this Act, and, in the event of any contravention of or non- 
compliance with any of the provisions of this Part of this Act... by 
any person whomsoever, the owner, agent, and manager of the mine shall 
each be guilty of an offence against this Act, unless he proves that he had 
taken all reasonable means by publishing and to the best of his power 
enforcing those provisions to prevent that contravention or non-compliance.” 


The result of Davies v. May (2) is to confirm the opinion which had been tenta- 
tively expressed by Avory, J., in Atkinson v. Morgan (1) that that part of 
s. 75 which begins with the words “ and, in the event of any contravention ” 
is dealing with offences for which the owner, agent or manager may be vicariously 
liable, while the first part of the section deals with the primary liability of a 
person who contravenes any of the provisions of the Act. It follows that, as 
the duty of seeing that there was adequate ventilation constantly produced 
lay on the respondent, he was primarily, and not vicariously, liable for the 
failure. In our opinion, therefore, the second part of s. 75 has no application. 
This is not a case where the respondent is vicariously liable for somebody else’s 
failure. He himself has contravened the Act by failing in the duty which was 
imposed on him in respect of the continuous ventilation of the mine. 

It is now necessary to consider s. 101 and s. 102 of the Act of 1911. Section 
101 is a penalty section. Section 101 (1) provides: 

“‘ Every person employed in or about a mine, other than an owner, agent, 
or manager, who is guilty of any act or omission which in the case of an 
owner, agent, or manager would be an offence against this Act, shall be 
deemed to be guilty of an offence against this Act.” 

Section 101 (2) provides: ’ 

‘“‘ If a mine is not managed in conformity with this Act, the owner, agent, 
and manager thereof shall each be deemed to be guilty of an offence against 
this Act.” 

The effect of these two sub-sections would seem to be that, if the manager is 
guilty of an offence against the Act, so also the owner or agent is guilty, and 
s. 101 (3) provides for the penalty which may be imposed for the offences. Section 
102 (3), however, provides: 

‘“* Nothing in this Act shall render the owner, agent, or manager of a mine 
liable to a penalty in respect of any contravention of or non-compliance with 
the provisions of this Act, if he proves that the contravention or non-com- 
pliance was due to causes over which he had no control and against the 
happening of which it was impracticable for him to make provision.” 


(1) 79 J.P. 378; [1915] 3 K.B. 23. 
(2) 101 J.P. 250; [1937] 2 All E.R. 582; [1937] 2 K.B. 260. 
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In our opinion if the respondent had sought to excuse himself for the contraven- 
tion, it was this sub-section, and not s. 75, which would be material for this 
purpose. Section 102 (3) does not seem to have been considered by the justices, 
nor is there any indication that the respondent relied on it. It would be for him 
to set it up if he wished to take advantage of it. We do not, however, consider 
that it would be right to remit the case to the justices for them to consider 
whether the respondent could escape liability under s. 102 (3), first, because it 
would have been for him to set it up at the hearing and he did not, and, secondly, 
because it is quite clear that, on the facts found by the justices, by no possibility 
could it be said that the contravention was due to causes over which the res- 
pondent had no control and against the happening of which it was impracticable 
for him to make provision. We have already pointed out that s. 75 of the Act 
of 1911 affords no defence to the respondent for a contravention for which he 
was directly, and not vicariously, liable, and accordingly the Case must go back 
to the justices with an intimation that an offence was committed and there must 
be a conviction. 

Appeal allowed. 


Solicitors: Treasury Solicitor; Divisional Legal Adviser, National Coal Board. 
T.R.F.B. 


QUEEN’S BENCH DIVISION 
(Lorp GopparpD, C.J., CASSELS AND LyNSKEY, JJ.) 
January 24, 1957 


NATIONAL DEPOSIT FRIENDLY SOCIETY (TRUSTEES) v. SKEGNESS 
URBAN DISTRICT COUNCIL 


Rating—Claim for reduction—Convalescent home—Organisation ‘‘ whose main 
objects are charitable or are otherwise connected with . . . social welfare ”— 
Friendly society—Main object to carry on insurance business—Benefits pro- 
vided on actuarial basis only for subscribers paying therefor—Rating & 
Valuation (Miscellaneous Provisions) Act, 1955 (4 & 5 Eliz. 2, c. 9), 
s. 8 (1) (a). 

The appellants were a registered friendly society and as such occupied a con- 
valescent home and premises. By their rules a member was entitled to certain 
benefits depending on the contributions that he had paid, being benefits of insur- 
ance determined on an actuarial basis. Among the benefits was the availability 
of the home without charge to members of the society whose subscriptions were 
not more than four months in arrear in accordance with the rules. The appellants 
were not established for profit, and for that reason and also on the ground that 
their main objects were charitable or were otherwise connected with the advance- 
ment of social welfare, within the meaning of s. 8 (1) (a) of the Rating and Valua- 
tion (Miscellaneous Provisions) Act, 1955, when the rating authority demanded 
from the appellants rates in respect of the hereditament, the appellants contended 
that they were not liable to pay the amount demanded. Quarter sessions dis- 
missed an appeal by the appellants against the rate. On appeal by the appellants to 
the Divisional Court, 

HELD: that some eleemosynary effect was intended to be given to the words 
“ social welfare ”’ in s. 8 (1) (a); that where, as in the present case, the main object 
of a society was to carry on insurance business and only to provide benefits to 
subscribers who paid for them on an actuarial basis, it could not be said that there 
was any eleemosynary element in the business carried on; and that, therefore, 
quarter sessions had rightly held that the hereditament did not come within s. 8 (1) 
of the Act of 1955. 
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CASE STATED by the county of Lincoln (Parts of Lindsey) Quarter Sessions, 

By notice of appeal given under the Poor Relief Act, 1743, s. 4, the appellants, 
the trustees of the National Deposit Friendly Society, appealed against a rate 
made by the respondents, the Skegness Urban District Council, on Mar. 20, 
1956, and a demand for payment issued by the respondents thereon, in respect 
of a convalescent home and premises at North Parade, Skegness, on the ground 
that, in making the demand, the respondents had failed to allow to the appellants 
the relief from liability provided by the Rating and Valuation (Miscellaneous 
Provisions) Act, 1955, s. 8. 

The hearing at quarter sessions took place on September 17, 1956, when the 
following facts were found. The appellants were a friendly society founded in 
1868 and first registered under the Friendly Societies Acts on Aug. 27, 1872. 
The respondents were the rating authority for the urban district of Skegness 
for the purposes of the Rating and Valuation Act, 1925. The rules of the 
appellant society, which were effective at all material times, were contained in 
the National Deposit Friendly Society Rules, as revised 1949. The appellants 
carried on all the activities of their constitution and, inter alia, were the occupiers 
of the convalescent home and premises concerned. The home was open to 
members of the society whose subscriptions were not more than four months 
in arrear in accordance with the rules and without charge. The policy of the 
appellants in the investment of their accumulated funds was to choose investments 
which offered the highest return of income consistent with security of capital. 
No attempt was made to select investments with a view to capital accretion. 
The appellants’ income was devoted to the payment of interest on the deposit 
accounts of members, the maintenance of sufficient funds to provide on an 
actuarial basis for the benefits to which their members were entitled in accord- 
ance with the rules, and the payment of expenses and management. No 
member received any dividend or share of income other.than interest at 24 per 
cent. on moneys standing to the credit of his deposit account and such sickness 
or other benefits as were provided by the rules. So far as the questions were 
questions of fact (i) the appellants were not established or conducted for profit 
and (ii) apart from the welfare of individuals who subscribed, there was absent 
any element of advancement of the good of the community because the benefits 
were not available to anyone who was not a member. The amount demanded 
by the respondents by way of rates on the convalescent home and premises 
in the year beginning Apr. 1, 1956, was £1,983 4s. The amount of rates (including 
any special rates) so charged in respect af the premises in the year ending Mar. 
31, 1956, was £786 10s. 

It was contended on behalf of the appellants that they were an organisation 
not established or conducted for profit, whose main objects were concerned with 
the advancement of social welfare, and that the hereditament was one to which 
the Rating and Valuation (Miscellaneous Provisions) Act, 1955, s. 8, applied. 
It was contended by the respondents that the appellants were no such organi- 
sation. Quarter sessions dismissed the appeal and -the appellants now appealed. 


Lamb, Q.C., and Widgery for the appellants. 
Sir Arthur Comyns Carr, Q.C., Scholefield and J. D. James for the respondents. 


LORD GODDARD, C.J.: This is a Case stated by quarter sessions for the 
Parts of Lindsey, and it raises a point under s. 8 of the Rating and Valuation 
(Miscellaneous Provisions) Act, 1955. That section makes special provisions 
with regard to the rates payable by charitable and other organisations. By 
sub-s. (1) (a), the provisions apply to 
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*‘ any hereditament occupied for the purposes of an organisation (whether 
corporate or unincorporate) which is not established or conducted for profit 
and whose main objects are charitable or are otherwise concerned with the 
advancement of religion, education or social welfare.” 


The sole question is whether the appellants, who are a very big friendly society 
with a great number of members, many branches and many buildings, come 
within those words. 

The first observation that I would make is this. If the appellants are to be 
entitled to have the benefit of these provisions, so must many others of the 
great friendly societies which exist. Speaking for myself, I should think it was 
remarkable, if Parliament had intended that friendly societies which carry on 
the activities which the appellants carry on should have special treatment with 
regard to rates, that it would not have said so in plain terms, in just the same way 
as in some of the taxing statutes—and, after all, rating statutes are taxing 
statutes in one sense—special provision is made for friendly societies. When 
one looks at the appellants’ rules and sees what are their activities, I cannot 
see how it can be said that their main object is social welfare. Their main 
object, as I see it, is to carry on an insurance business. They carry on just as 
good an insurance business as any insurance company that one likes to think 
of, and, of course, there is the additional advantage that the Friendly Societies 
Acts apply so that the registrar can keep an eye on them and the accounts and 
so forth. 

On looking at the rules, one finds a fasciculus of rules starting with r. 83, 
which deals with the terms of admission of members. The members may be required 
to pass a medical examination before they are accepted. It is provided by para. 
2 (c), that 


““A candidate shall be in good health, of sound constitution, with no 
hereditary family complaint and shall not be following an occupation 
considered by the committee of management to be risky or injurious to 
health.” 


This is not a body which anybody can join. They can join if they fall within 
the rules and the appellants choose to accept them. It is perfectly true that the 
tule goes on to say, in para. 2 (d): 


“A candidate unable to fulfil the conditions contained in para. 2 (c) of 
this rule may be admitted in a class lower than that to which his age entitles 
him.” 

Then one finds that the benefits which are given depend on the person paying 
his contributions. Whereas the national health insurance scheme, which was 
set up under the National Health Service Act, 1946, and which applies to every 
man and woman in this country, is no doubt a social welfare service, the 
ordinary life insurance or accident and sickness insurance which a person takes 
out with a company or an institution cannot, in my opinion, be said to be a 
social welfare service. Again, when one turns to r. 108, one finds that there is 
an elaborate set of rules with regard to whole life insurance and endowment 
assurance. Therefore, I think that the appellants are carrying on an insurance 
business. That is their main object, and I cannot see, therefore, that their 
main object can be social welfare. 

The organisation must also be carried on not for profit. We have not really 
considered that very closely, because there is a finding by quarter sessions that 
the appellant society is not carried on for profit. I find it somewhat difficult 
to understand how an insurance company can carry on its business at all if it 
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does not make profits, for whence is it to get the funds with which to pay ? 
However, I do not think that we need go into that, although counsel for the 
respondents said he was prepared to challenge that finding. 

Quarter sessions put their finding that the appellants were not entitled to 
the benefit of this section on one short ground. They said the main objects 
of the appellants were not concerned with the advancement of social welfare, 
being concerned only with the provision of benefits for their own members, 
I think that that is one reason why it can be said that they are not concerned 
with social welfare. The main object of the appellants was to carry on an insur- 
ance business and to pay insurance benefits to those people who became entitled 
to them by reason of their not only having been made members but also having 
paid for those benefits. 

For these reasons, I think quarter sessions came to a right decision, and that 
the appellants are not entitled to the benefit of this section. 


CASSELS, J.: I agree, and I should like to add just one or two observations. 

The appellants have been in existence for about eighty-seven years. By one 
of the exhibits, which has been put in, one realises that they must have been 
carrying on a very successful concern and, in order to support their activities in 
providing for the insurance and the number of benefits that they do provide 
for their members, they have necessarily established themselves in a sound 
financial position. Exhibit “B’”’, to which I will now refer, demonstrates 
that for the year ending 1955 the appellants were in possession of not less than 
£22,000,000 worth of investments, and, in so far as land is concerned, they also 
possessed property, it may be some freehold and some not, to the value of more 
than £1,000,000, which seems to demonstrate that it is successfully conducted. 
I agree that quarter sessions arrived at the proper conclusion, and this court 
is not to be moved by the fact that some other quarter sessions may have arrived 
at a different conclusion. The only difference between the two cases is that one 
has come here and the other has not. I agree that this appeal must be dismissed. 


LYNSKEY, J: I agree. I only desire to add that when one looks at the 
context of the words which we have to construe, one finds that the hereditament 
is to be 

“occupied for the purposes of an organisation . . . which is not estab- 

lished or conducted for profit and whose main objects are charitable or are 

otherwise concerned with the advancement of religion, education or social 

welfare.” . 

It seems to me that, the words “ social welfare ’’ in that context coming after 
the words “are charitable or are otherwise concerned ”’, it rather looks as if 
one has to give some eleemosynary effect to the words “ social welfare’. If 
one finds in existence a body that provides benefits only for those who are 
subscribers and who pay for them and does so apparently according to rules on 
an actuarial basis, it cannot be said for one moment that the main purpose of 
the body is of any eleemosynary effect. 

In my view, though I am not prepared to say (I do not think that any court 
could say or define) what is, in effect, social welfare, this particular organisation 
is not one which comes within the definition of an organisation whose main 
purpose is social welfare. The result is that I agree that this appeal should be 


dismissed. Appeal dismissed. 
Solicitors: Woolley, Tyler & Bury; Wrentmore & Son, for Clerk to Skegness 
Urban District Council. T.R.F.B. 
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QUEEN’S BENCH DIVISION 
(Lorp GopDARD, C.J., CASSELS AND LyNSKEY, JJ.) 
January 24, 1957 
WEST HARTLEPOOL CORPORATION v. NORTHERN GAS BOARD 


Rating—Gas board—Discount allowed by rating authority for prompt payment— 
Refund due to gas board—‘‘ Total amount of the rates as actually levied ”— 
Whether discount to be taken into consideration—Rating and Valuation 
(Miscellaneous Provisions) Act, 1955 (4 & 5 Eliz. 2, c. 9), sched. IV. 

During the period 1952-56 the appellants, who were the rating authority for a 
county borough, allowed a discount of two and half per cent. to ratepayers who 
paid their rates within fourteen days of demand. The refund due under the 
Rating and Valuation (Miscellaneous Provisions) Act, 1955, to the respondents, 
a gas board, was the difference between “‘ the total amount of rates actually levied 
on the board and a sum calculated under para. 2 (1) of sched. IV to the Act.”” The 
appellants computed the total amount “ actually levied ”’ as the total amount less 
the discount of two and a half per cent., and on this basis issued a complaint 
in which they alleged that the respondents had not paid a sum in respect of current 
rates. The respondents contended that the total amount “ actually levied ” was 
the total amount of the rates before the discount was allowed and that on this 
basis nothing was due from them. The justices accepted the respondents’ contention 
and dismissed the complaint. On appeal by the rating authority, 

HELD: that the amount “ actually levied ’’ was the amount of the rates before 
the discount was allowed, and the justices had, therefore, come to a correct decision. 

CasE STATED by West Hartlepool justices. 

On Aug. 10, 1956, a complaint was preferred by the appellants, West Hartle- 
pool Corporation, the rating authority for the borough, against the respondents, 
the Northern Gas Board, praying that the respondents be summoned to show 
cause why they had not paid the sum of £204 5s. 4d. in respect of current rates. 
The complaint was heard at West Hartlepool Magistrates’ Court on September 
7, 1956, when the justices dismissed the complaint. The appellants appealed. 


Megarry, Q.C., and W. B. Harris for the appellants. 
Percy Lamb, Q.C., and W. R. Steer for the respondents. 


LORD GODDARD, C.J.: This is a Case stated by justices for West 
Hartlepool, before whom a complaint was preferred by the appellants, the 
corporation of West Hartlepool and the rating authority, 


‘“‘ praying that the respondents be summoned to show cause why they 
had not paid the sum of £204 5s. 4d. in respect of current rates.” 


They were asking for the enforcement of a sum of money due for rates, and the 
whole question seems to me to turn on the true construction of a few words in 
sched. IV to the Rating and Valuation (Miscellaneous Provisions) Act, 1955. That 
Act was passed after national boards, such as gas boards, had been set up. 
Schedule IV contains the transitional provisions, and a new form of valuation was 
established in relation to these gas boards. It will be best if I read para. 1 and 
para. 2 of sched. IV: 


‘1. For the purposes of the levying of rates on gas boards for any rate 
period beginning after Mar. 31, 1949, and before Apr. 1, 1952,—(a) any 
alteration made in a valuation list after Mar. 18, 1955, shall be disregarded, 
and (b) without prejudice to any alteration made on or before that day, no 
effect shall be given after the passing of this Act to any proposal for alter- 
ing a valuation list. 2.—(1) For the purposes of the levying of rates by a 
rating authority on a gas board for any rate period beginning after Mar. 31, 
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1952, and before Apr. 1, 1956, there shall be calculated what amount of rates 
would have been so leviable in the following circumstances, that is to say, if 
—(a) the provisions of s. 6 of this Act, and of sched. III to this Act, had been 
in operation during that rate period, and (b) references in those provisions 
to Mar. 31, 1956, had been references to Mar. 31, 1952...” 


Then comes the important part, the establishment of the sliding scale, 


“and, if the amount calculated in accordance with the preceding pro- 
visions of this sub-paragraph is less than the total amount of rates actually 
levied on the board by that rating authority for that rate period, the difference 
shall be repaid or allowed, or, if the amount so calculated is greater than 
the amount actually levied, the difference shall be paid and may be re- 
covered as if it were arrears of those rates . . .” 


The appellants are one of the boroughs which have exercised the power 
given by the Rating and Valuation Act, 1925, s. 8, to allow ratepayers a discount 
of 2} per cent. if they pay their rates promptly within fourteen days. So it is 
said by the appellants that the amount actually levied by the rate is the amount 
of the rate less 24 per cent. If they are right in that, then £204 5s. 4d. was due 
from the respondents. The respondents say that the rate that is levied is the 
full amount. ‘The amount that may be collected may be 24 per cent. less than 
that if the ratepayer pays promptly, but the words of the Act are, first of all, 
“‘ for the purposes of the levying of rates ’’, in para. 1 of the schedule, and then, 
in para. 2 (1), 

“* and, if the amount calculated in accordance with the preceding provisions 
of this sub-paragraph is less than the total amount of rates actually levied 
. or, if the amount so calculated is greater than the amount actually 


” 


levied ... 


In my opinion, the actual amount levied is the demand which is made on the 
ratepayer. Notice is given to a ratepayer that the rating authority have made a 
rate at so much in the pound, and, his valuation being so much, the amount 
due from him is £x. That is the amount levied, and the point becomes even more 
clear by reference to the Rating and Valuation Act, 1925, where you find the 
expressions ‘making the rate’’, ‘“‘levying the rate’, “collecting the rate”, 
and ‘‘ recovering the rate”’. Levying and collecting are quite different things. 
If Parliament had meant that these discounts should be taken into account, 
instead of referring to the rate levied they would have referred to the rate actually 
collected. : 

In my opinion, the justices came to a perfectly right decision on the construc- 
tion of the Act, and, once they had come to a decision on the construction, the 
case seems to me to be at an end. It is said that the justices had no power to 
inquire into what was the amount leviable, but the appellants had gone to the 
justices for the purpose of enforcing arrears of rates; they were asking, I suppose, 
for a distress warrant. The first thing the justices have to do is to be satisfied 
that some sum was due and owing and, as has been’ pointed out in the course of 
the argument, under sched. IV, para. 4 (b), there is the express provision that 


“any amount repayable or allowable to the gas board by the rating 
‘authority, or recoverable from the board by that authority, by virtue of 
para. 2 of this Schedule, shall be subtracted from, or, as the case may be, 
added to, the proceeds of the rates leviable by that authority in respect of 
the year in which that amount is found to be so repayable, allowable or 
recoverable.” 
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The respondents were contending that £204 5s. 4d. had not been allowed to them ; 
that it ought to have been allowed to them and had not been allowed. If it 
had been allowed, nothing would be due. In my opinion, the justices were not 
only entitled but bound to consider whether anything was due. They have 
found on their construction of the Act, with which we agree, that there was 
nothing due. For these reasons, I think the justices came to a perfectly proper 
decision in point of law, and this appeal is dismissed. 


CASSELS, J.: I agree. 
LYNSKEY, J.: I agree. Appeal dismissed. 


Solicitors: Lewin, Gregory, Mead & Sons, for Town Clerk, West Hartlepool ; 
Kerly, Sons & Karuth, for J. F. Jackson, Newcastle-upon-Tyne. 
T.R.F.B. 


QUEEN’S BENCH DIVISION 
(Lorp Gopparp, C.J., CASSELS AND LyNSKEY, JJ.) 
WILLIAMS AND OTHERS v. PHILLIPS 
ROBERTS & OTHERS v. PHILLIPS 
January 25, 1957 


Criminal Law—Larceny—Dustmen—Refuse taken from dustbins—Refuse property 


of corporation when put in dustcart. 

The appellants, who were dustmen employed by a corporation, were convicted 
by justices of larceny of refuse collected by them from factories and other places. 
An agreement, of which the appellants were aware, between the union to whom 
the appellants belonged and the corporation provided that any sums obtained 
from the sale of refuse should be divided proportionately between the corporation 
and the dustmen. This agreement was exhibited at the corporation’s premises, 
as were also notices (which the appellants had read) warning dustmen that if, 
apart from that agreement, they appropriated refuse which they had been sent 
out to collect, criminal proceedings would be taken. The appellants collected from 
dustbins refuse, including rags and wool, which they placed in sacks. In the case 
of some, but not all, of the appellants, there was a specific finding by the justices 
that the sacks belonged to the corporation. In every case the sacks were placed 
in one of the corporation’s dustearts. The appellants, instead of handing over the 
sacks containing the refuse to the corporation’s officials, abstracted the refuse and 
sold it on their own behalf. 

HELD: that (i) the refuse, having been placed by the owners of the premises in 
the dustbins for the specific purpose of being collected by the local authority, had 
not been abandoned by the owners when it was placed in the dustbins; 

(ii) as soon as the refuse was placed in a dustcart belonging to the corporation, 
it passed into the constructive possession of the corporation ; 

(iii) in view of the appellants’ knowledge of the terms of the agreement and the 
notices, there was abundant evidence on which the justices could come to the 
conclusion that the appellants had animus furandi when they appropriated the 
refuse, and the appellants were, therefore, properly convicted. 

CasE StrateD by Bristol justices. 

At Bristol Magistrates’ Court informations were preferred by the respondent, 
Phillips, a police officer, charging the appellant, Henry Charles Williams, and 
two other persons with the larceny of rags, wool and mixed scrap metal taken 
from dustbins. Another group of informations preferred by the respondent 
charged the appellant, William Roberts, and two cther persons with similar 
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offences. All the persons charged were dustmen and the articles were collected 
by them in the course of their duties. 

There was an agreement between the Bristol Corporation and the Transport 
and General Workers Union (the union to which all the persons charged belonged) 
that salvage had to be brought to the corporation depét and there disposed of 
to a dealer nominated by the corporation, the proceeds being shared between the 
corporation and the crew. That agreement was exhibited on the notice board 
of the corporation depé6t and the dustmen were warned that, if refuse were 
appropriated, criminal proceedings would be taken. The dustmen went out and 
collected refuse from dustbins at various places, put it in sacks, put the sacks 
in the cab of the dustcart, and appropriated the contents. The magistrates 
found that in each case the appellants had animus furandi at the time of the 
appropriation. The only difference between the two appeals was that in the 
first case there was a direct finding of fact by the justices that the sacks belonged 
to the corporation, whereas there was no such direct finding in the second case, 
The justices convicted all six persons charged, and all appealed. 


Henry Newman for the appellants. 
N. R. Blaker for the respondent. 


LORD GODDARD, C.J.: These are two Cases stated by justices for the 
city of Bristol, before whom several of the dustmen employed by the corporation 
were convicted of larceny. It is a class of case which is not altogether unfamiliar 
in these courts. For a long time past local authorities, realising that there is 
often a considerable value in refuse which has to be collected from factories or 
elsewhere, have determined that it is not to be appropriated by the dustmen 
themselves. There is in fact, as is found in this case, an agreement between the 
union and the corporation, though that has not any very great bearing on the 
question whether a criminal offence was committed except as showing whether 
the appellants were acting honestly or dishonestly. The agreement is to the 
effect that any value there is found to be in the sale of refuse is to be divided 
between the members of the crew and the corporation, the corporation taking 
one part and each member of the crew taking another part. That agreement is 
exhibited at the corporation premises and the employees are warned that if, 
apart from this agreement, they appropriate the refuse which they are sent out 
to collect on behalf of the corporation, criminal proceedings will be taken. 

What happened in both these cases was that the dustmen had gone out and 
collected refuse of one sort or another from various places. In both cases what 
they had collected was wool rags, and no doubt there is value in wool rags because 
they can be used for the purposes of shoddy. The first case shows that the refuse 
which was collected, including these rags and wool, was put into bags which were 
the property of the corporation and then put into the corporation’s carts. The 
only difference I can see in the second case is that there is no direct finding 
that the refuse was put into sacks belonging to the corporation, but it was put 
into sacks. I am quite willing to assume for the purposes of this judgment that 
in that case the sacks were not the sacks of the corporation. They were un- 
doubtedly put into the corporation dust-cart. In each case, instead of taking 
this refuse back to the corporation yard and there handing it over to the proper 
officials who would then have dealt with it in accordance with the agreement, 
the appellants took it themselves. There was also some scrap metal which 
they took and sold. The question is whether they were guilty of larceny. 

The first point that is taken here, that the property was abandoned, is on the 
face of it untenable. Of course, that is not so. If I put refuse in my dustbin 
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outside my house, I am not abandoning it in the sense that I am leaving it 
for anybody to take it away. I am putting it out so that it may be collected 
and taken away by the local authority, and until it has been taken away by the 
docal-authority it is my property. It is my property and I can take it back 
and prevent anybody else from taking it away. It is simply put there for the 
corporation or the local authority, as the case may be, to come and clear it 
“away: Once the corporation come and clear it away, it seems to me that because 
J intended it to pass from myself to them, it becomes their property. Therefore, 
there is no ground for saying that this is abandoned property. As long as the 
property remains on the owner’s premises, it cannot be abandoned property. It 
is a wholly untenable proposition to say that refuse which a householder puts 
out to be taken away is abandoned. Very likely he does not want it himself 
and that is why he puts it in the dustbin. He puts it in the dustbin, not so that 
anybody can come along and take it, but so that the corporation can come along 
and take it. Once the servants of the local authority have come and taken it 
and put it in the corporation’s carts, it seems to me beyond any question that 
it is in the constructive possession of the corporation. 

If authority is needed for this point, and it seems to have been discussed in 
cases, there is the case of R. v. Spears (1), which at one time seems to have caused 
a little difficulty because there were two reports—one at 2 Leach 825 and one 
at 2 East P.C. 568—which did not entirely coincide, but in R. v. Reed (2) before 
the Court for Crown Cases Reserved, this very point was taken, and the offence 
was said not to be embezzlement, but larceny. Here, counsel for the appellants 
says that his clients ought to have been convicted of embezzlement, if anything. 
The headnote to that case is: 


“A servant being sent by his master to fetch coals from a wharf, where 
the master dealt, went with his master’s sacks and cart for that purpose, and 
received the coals in the sacks, which, when filled, were deposited in the cart. 
On his way home he fraudulently abstracted from the cart some of the coals. 
HELD, that as soon as the coals, which were the property of the master, 
had been deposited in the master’s cart, the exclusive possession of the 
servant was determined, and that « constructive possession of the master 
began, the servant, thenceforward, having only the mere charge or custody 
of the coals as a servant; consequently the servant committed a trespass 
in taking them from the cart, and was properly convicted of larceny.” 


I observe that Lorp CAMPBELL said: 


““ The constructive possession of the master need not be distinct from the 
actual possession of the servant.” 


The servant takes the actual possession, puts them in the master’s cart which 
the master has sent for that purpose, and, thereupon the contructive possession 
isin the master. So that objection fails. 

The only other question can be whether there was animus furandi. That was 
entirely a question for the justices, and, in view of the circumstances and the fact 
that they find that the appellants knew all about the agreements and the notices 
that had been put up, I do not see that the justices could have come to any other 
finding than that the appellants had an animus furandi. It is not necessary to 
talk Latin in these cases and use expressions like animus furandi or animo 
furandi. The question is: Were they acting honestly ? That is the test. Of 
course, they were not acting honestly. They knew perfectly well what their 


(1) (1798), 2 Leach 825; 2 East P.C. 568 
(2) (1854), 6 Cox 284. 
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duty was, what they had to do with this refuse, and that, if they appropriated 
it to their own use, they were stealing it. That is what the justices have found. It 
was essentially a question for the justices, and there was evidence on which 
they could so find, and this court cannot interfere. We do not sit as a court of 
quarter sessions. We sit here to answer the questions submitted to us and on the 
facts found by the justices there was abundant evidence on which they could 
find as they did. } 

Some attempt was made to distinguish Roberts’ case from Williams’ case on 
the ground that it was said the property in Roberts’ case had been given by the 
factory owners to the appellants. I do not deny that a householder when the 
dustman comes round can say to him: “ Here is a particular thing. I am giving 
it to you for your own special use’ If the man put it into his pocket after that, 
I dare say that would not be larceny, because the householder who has still 
possession of the refuse can, if he chooses, give one particular portion to the 
dustman and say: ‘“ I am giving that to you as a present.’ It is just the same 
as if he were giving a Christmas box. That would not be larceny, but there is 
no indication in the findings of the justices that that is what happened here. I 
think what they were meaning to find here was that at one place where the 
appellants called for the refuse some of it was in the dustbin, some of it was 
brought out and given to them, and some was collected from the side of the 
dustbin. At any rate, this point was never canvassed before the justices. 

For these reasons, I think the justices perfectly properly convicted in both 
cases and these appeals fail and are dismissed with costs. 


CASSELS, J.: I agree. 


LYNSKEY, J.: I agree. 
Appeals dismissed. 


Solicitors: Capel Cure, Glynn, Barton & Co., for R. H. Gould, Parr & Co; 
Robins, Hay & Waters, for Alexander Pickard, Town Clerk, Bristol. 
T.R.F.B. 


COURT OF APPEAL 
(DENNING, ROMER AND SELLERS, L.JJ.) 
January 23, 24, 1957 
HARVEY v. CRAWLEY DEVELOPMENT CORPORATION 


Compulsory Purchase—Compensation—Disturbance—Surveyors’ fees, solicitors’ 
costs, travelling expenses, etc. reasonably incurred by owner-occupier in finding 
and purchasing another house for occupation—Acquisition of Land (Assess- 
ment of Compensation) Act, 1919 (9 & 10 Geo. 5, c. 57), 8. 2 (1), (5). 

The rules for the assessment of compensation on a compulsory purchase which 
are contained in the Acquisition of Land (Assessment of Compensation) Act, 1919, 
s. 2, provide that: “‘ In assessing compensation . . . (1) No allowance shall be made 
on account of the acquisition being compulsory: (2) The value of land shall, 
subject as hereinafter provided, be taken to be the amount which the land if sold 
in the open market by a willing seller might be expected to realise... (5) Where 
land is . . . diverted to a purpose of such a nature that there is no general demand 
or market for land for that purpose, the compensation may, if . . . reinstatement 
in some other place is bona fide intended, be assessed on the basis of the reasonable 
cost of equivalent reinstatement: (6) The provisions of r. (2) shall not affect the 
assessment of compensation for disturbance or any other matter not directly 
based on the value of the land. 
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The owner-occupier of a house which was compulsorily acquired found another 
house which she liked. but her surveyor reported that it was unsatisfactory, and 
she did not purchase it. Later, she purchased another house in which to live. Her 
total expenditure on travelling expenses, surveyors’ fees, and legal costs in respect 
of both houses amounted to £241 10s. Id., and the Lands Tribunal awarded her 
this sum as compensation for disturbance in addition to the value of the land 
compulsorily acquired with vacant possession, surveyors’ fees, and legal costs in 
connection with its acquisition, her removal expenses, and the cost of alterations 
to curtains, etc. On appeal by the acquiring authority against the award of the 
£241 10s. Id., 

Hep: the sum of £241 10s. ld. was expenditure reasonably incurred in getting 
another house, and so could fairly be regarded as a direct consequence of the 
compulsory acquisition; the mere fact that expenditure for which compensation 
was claimed involved some element of reinstatement did not disqualify it for being 
allowed as compensation for disturbance, if it was otherwise proper so to be allowed; 
and, therefore, the £241 odd was properly awarded as compensation for disturbance, 
although the case did not fall within r. (5). 

Per Dennina, L.J.,: The case did not fall within r (1) which is “‘ directed only 
to the added sop of ten per cent. which in the old days was always given to soften 
the blow of compulsory acquisition ” 

APPEAL by the acquiring authority against the decision of the Lands Tribunal, 
dated July 31, 1956, awarding the freeholder £241 10s. 1d. compensation for 
disturbance on the compulsory acquisition of her house. 


Squibb, Q.C., and Scarman for the appellant, the acquiring authority. 
Rowe, Q.C., and J. C. Leonard for the respondent, the freeholder. 


DENNING, L.J.: The freeholder, Mrs. Harvey, used to own a house, “ St. 
Raphael’s,”’ Three Bridges Road, Crawley, Sussex. The acquiring authority, 
Crawley Development Corporation, decided to acquire that house compulsorily. 
When the freeholder was faced with the request for acquisition, she agreed to 
let the acquiring authority have the house at a price to be settled by the Lands 
Tribunal in accordance with the statutory provisions. The question before 
us is as to the way in which the compensation should be assessed. The acquiring 
authority agree that she is entitled to the value of the house with vacant posses- 
sion in the open market; also the surveyors’ fees and the legal costs which she 
incurred in disposing of her house to the acquiring authority. She has also 
been allowed the expenses of removing her furniture to other premises, and the 
cost of alterations to her curtains and carpets, and so on, in order to fit them for 
use in her new house. The agreed total sum which she has been awarded for 
those items is £4,148 Is. There is no question about them. 

The question in the case arises in this way. The freeholder tried to find 
another house for herself to go into. She saw a house which she liked and 
was proposing to buy it, but she had a surveyors’ report for it and when she 
got the surveyors’ report she discovered it was an unsatisfactory house and she 
did not go on with the purchase of it. Afterwards she did find a house which 
suited her and she bought it. She had to pay the solicitors’ costs and the 
surveyors’ fees when she bought it; she had some travelling expenses, and so 
on. The total expense to which she was put for travelling expenses, surveyors’ 
fees and legal costs (on the proposed house and the house she bought) comes 
altogether to £241 10s. 1d.; and the quéstion is whether she is entitled by way 
of compensation to have that sum in addition to the £4,148 ls. which I have 
already mentioned. It has been found by the Lands Tribunal that those 
expenses were all reasonably incurred by her in finding another house, and 
the tribunal has awarded that sum to her as compensation. The acquiring 
authority appeal to this court and say that in point of law such compensation 
is not to be granted to the freeholder. 
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The principles of compensation have been gradually developed over the years 
in cases decided on the Lands Clauses Consolidation Act, 1845, but specific 
rules are now stated in the Acquisition of Land (Assessment of Compensation) 
Act, 1919, s. 2. Under those Acts the law is settled, both in this country and 
in Scotland, by two cases. The Scottish case is Venables v. Department of 
Agriculture for Scotland (1), and the English case is Horn v. Sunderland Corpn. (2) 
in this court. Those cases show that, in addition to the actual market value of 
the house when sold with vacant possession, the freeholder is entitled to “* com- 
pensation for disturbance ’’, which is specifically preserved by s. 2 (6) of the Act 
of 1919 and includes all damage directly consequent on the taking of the house 
under statutory powers. The question is whether these costs of £241 10s. 1d. 
come within that head. 

The sum of £4,148 ls. which the freeholder has already received does not 
include anything in respect of these costs of £241 10s. ld. to which she has 
been put in getting another house. If you sell your house for £4,000, you can 
put the £4,000 into the bank and keep it. If you buy another house for £4,000, 
you can take the money out of the bank to pay for it, and you have your value 
of £4,000 in the shape of the new house; but you have to find the costs from 
some other pocket. They are extra costs not included in the £4,000. A good illus- 
tration is the decision of this court in Beard v. Porter (3). It seems to me that, 
as these costs of £241 10s. ld. were reasonably incurred by the freeholder in 
getting another house, they can fairly be regarded as a direct consequence 
of the compulsory acquisition. Prima facie, therefore, they fall within the 
heading of compensation for disturbance. It is said, however, that they are 
not properly compensation for disturbance, but only compensation for rein- 
statement, and that the cost of reinstatement of a person in other premises 
can never be the subject of compensation, and s. 2 (5) of the Act of 1919 was 
relied on. I do not think that sub-s. (5) supports that proposition. It is only 
dealing with the value of land when there is no market for it. Take, for instance, 
a church, for which there is no market. Under sub-s. (5) the owners can some- 
times get the cost of buying another piece of land and putting up a church 
on it. The fact that the cost of reinstatement is there specifically allowed 
does not mean that in every other case anything in the nature of reinstatement 
is to be disallowed. It all depends on whether it comes properly within “ com- 
pensation for disturbance ”’. 

Next it was said that the freeholder was really seeking compensation for the 
acquisition being compulsory, and sub-s: (1) was referred to, which says that no 
allowance shall be made on account of the acquisition being compulsory. Sub- 
section (1) is, however, directed only to the added sop of ten per cent. which in the old 
days was always given in these cases to soften the blow of compulsory acquisition. 
Sub-section (1) disallows that ten per cent. It leaves untouched the rule that 
everything which is a direct consequence of the compulsory acquisition can be 
recovered under the head of “‘ compensation for disturbance’. Instances were 
given in this very case. The freeholder gets compensation for having to move 
out her furniture and put it into the new house: she gets compensation for having 
to alter the curtains and carpets and remake them to fit the new windows and 
‘floors. Take business premises where fixtures and fittings have to be moved; 
or there is loss of business through being turned out; or loss of goodwill. All 

(1) 1932 S.C. 573. 


(2) 105 J.P. 223; [1941] 1 All E.R. 480; [1941] 2 K.B. 26. 
(3) [1947] 2 All E.R. 407; [1948] 1 K.B. 321. 
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that loss and expense is the proper subject of ‘‘ compensation for disturbance ’ 
in addition to the open market value of the land. 

I would, therefore, say that the £241 10s. 1d., which has been expended and 
is the direct consequence of the freeholder being turned out of her house, is 
properly to be regarded as compensation for disturbance. I would not, however, 
like this to be taken too far. Cases were put in the course of the argument. 
Supposing a man did not occupy a house himself but simply owned it as an 
investment. His compensation would be the value of the house. If he chose 
to put the money into stocks and shares, he could not claim the brokerage as 
compensation. That would be much too remote. It would not be the conse- 
quence of the compulsory acquisition but the result of his own choice in putting 
the money into stocks and shares instead of putting it on deposit at the bank. 
If he chose to buy another house as an investment, he would not get the solicitors’ 
costs on the purchase. Those costs would be the result of his own choice of 
investment and not the result of the compulsory acquisition. Another case 
was put in the course of the argument. If an elderly man and wife owned and 
occupied a house which was compulsorily acquired and they thought to them- 
selves: “‘ We do not think we need to get another house; we will go into a 
guest house ’’, they would not get the costs of moving into a new house when 
they had not incurred them. Nor would they be able to claim the cost of living 
in a boarding house for the rest of their days. They would only get the market 
value of their former home. These illustrations show that the owner onlv 
recovers costs of the present kind in a case where a house is occupied by an 
owner, living there, who is forced out and reasonably finds a house elsewhere 
in which to live. If he pays a higher price for the new house, he would not get 
compensation on that account, because he would be presumed to have got 
value for his money: but he does get the costs that he has to pay a surveyor 
and lawyer to get it. The costs are then the stibject of compensation under the 
heading of “ disturbance ”’ as specified in s. 2 (6). 

For these reasons, I think that the decision of the Lands Tribunal was correct 
and I would dismiss the appeal. 


ROMER, L.J.: I agree. The authorities to which our attention was 
drawn establish that any loss sustained by a dispossessed owner (at all events 
one who occupies his house) which flows from a compulsory acquisition may 
properly be regarded as the subject of compensation for disturbance, provided, 
first, that it is not too remote and, secondly, that it is the natural and reasonable 
consequence of the dispossession of the owner. That proposition, I think, 
emerges from Venables v. Department of Agriculture for Scotland (1), from Horn 
v. Sunderland Corpn. (2) (especially perhaps from the judgment of Scort, L.J.) 
and also from R. v. Burrow (3); and I would especially draw attention to the 
judgment of Bowen, L.J. in the latter case when the matter came before the 
Court of Appeal. 

Applying that principle, no question of remoteness was raised in relation to 
the items now in dispute, although perhaps it might have been raised with regard 
to the expenditure which was incurred by the freeholder in connection with the 
abortive purchase of a house which she was advised by her surveyor was not a 
suitable residence for her; and certainly no question of remoteness could arise 
with regard to the actual purchase which she did make. Nor is there any question, 
as I think, but that the items of expenditure were naturally and reasonably 

(1) 1982 S.C. 573. 
(2) 105 J.P. 223; [1941] 1 All E.R. 480; [1941] 2 K.B. 26. 
(3) (1884), The Times, Jan. 24; affd. H.L., sub. nom. Metropolitan & District Ry. Co. 
v. Burrow, (1884), The Times, Nov. 22. 
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incurred by the freeholder. The natural thing for a dispossessed owner- 
occupier to do is to buy another home of a comparable kind, and that in fact 
is what the frecholder did. Indeed, it appears from the case itself that it was 
not suggested by the acquiring authority that it was an unreasonable action on 
the freeholder’s part. The fact that in some sense reinstatement or replacement 
may be involved does not appear to me to disqualify the claim under s. 2 (6) 
of the Acquisition of Land (Assessment of Compensation) Act, 1919; and I 
entirely accept for my part the argument which counsel for the freeholder 
addressed to us on that aspect of the case. 

I would only add that the tribunal’s decision in this case seems to me not 
only to be right in law but to accord with common sense. I cannot help feeling 
that the contrary view would lead to a great deal of discontentment on com- 
pulsory acquisitions. It is bad enough in itself for a person to be compulsorily 
dispossessed of his home, but it is worse still if he has himself to bear expenses 
of the kind which are in issue in the present case in finding another house in 
which to live. I agree that the appeal should be dismissed. 


SELLERS, L.J.: I agree. Before the tribunal the present claim appears 
to have been resisted on the ground that the expenditure was already reflected 
in the vacant possession value of the property, and, if that were right, that would 
amount to compensation for this particular expenditure having already been 
assessed. But the tribunal applied (and, in my view, rightly applied) the majority 
decision in Beard v. Porter (1), where TucKER, L.J., said that the buyer must 
be presumed to have received full value for the money which he paid on his 
purchase, and that the stamp duty and legal costs were not part of the purchase 
price. Therefore, this expenditure which was undoubtedly made by the free- 
holder, the respondent to this appeal, has not been accounted for there. The 
argument before this court, as I, understood it, was that this expenditure was 
not recoverable because it was in its nature a payment in respect of reinstate- 
ment or replacement of herself and her furniture in other premises. In support 
of the contention that that was not recoverable, reliance was placed on s. 2 
(1), (5), of the Acquisition of Land (Assessment of Compensation) Act, 1919; 
but, for the reasons given by my Lords in dealing with the interpretation of 
that sub-section, I agree that that does not preclude a claim for disturbance 
which may include an element of reinstatement. The sub-section is only a 
provision directed to the assessment of the appropriate compensation where 
there is no general demand or market for the land which has to be assessed. 

Romer, L.J., has stated the principle’ to be derived from the cases, and on 
those principles (which I entirely accept and would adopt) it becomes in any 
given case a question of fact for the tribunal whether any particular item of 
expenditure does come within their terms. The evidence in this case would 
seem to show that the tribunal were entirely justified in saying that this particular 
expenditure in relation to the acquirement of new premises—it may be that the 
abortive expenditure was a misfortune but no distinction is made between the 
two—is expenditure which was directly arising from the circumstance that this 
lady had to find another house in which to live by reason of being compulsorily 
dispossessed of her home. It becomes a question of fact then, and no question 
of law arises. In my view, the tribunal came to a correct decision. 

Appeal dismissed. 

Solicitors: Sharpe, Pritchard & Co., for P. K. S. Wilkinson, Crawley; Peacock 
ad: Goddard, for Bevan, Hancock & Co., Bristol. HS. 
(1) [1947] 2 All E.R. 407; [1948] 1 K.B, 321. 
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QUEEN’S BENCH DIVISION 
(DEviIN, J.) 
January 28, 29, 1957 


ATTORNEY-GENERAL (ON RELATION OF HORNCHURCH U.D.C.) ». 
BASTOW 


Town and Country Planning—Enforcement notice—Persistent breach of notice— 
Injunction sought by Attorney-General in relator action—Jurisdiction—Town 
and Country Planning Act, 1947, s. 24 (3). 

The defendant was the owner of certain land for the use of which as a caravan 
site for human habitation he had twice been refused planning permission. In 
May, 1952, the local planning authority served an enforcement notice on him 
under the Town and Country Planning Act, 1947, s. 23, requiring him to discontinue 
the use of the land for the parking of caravans for human habitation and to remove 
the caravans parked on the land. The defendant’s appeal against this notice was 
dismissed. In September, 1953, he was convicted by a magistrates’ court, under 

. 24 (3) of the Act of 1947, of contravening the enforcement notice, and was fined 
£20. In January, 1954, he was convicted under s. 24 (3) of the Act of 1947 of 
continuing the prohibited use of the land after his previous conviction, and was 
fined £30. In April, 1954, he was again convicted, and fined £75 and imprisoned 
for one month in default of payment. In October, 1954, a writ was issued by the 
Attorney-General at the relation of the local planning authority for, inter alia, 
an injunction perpetually restraining him from using, or permitting to be used, 
the land as a caravan site without planning permission. In December, 1954, the 
defendant was again convicted of continuing the prohibited use of the land, and 
was fined £100, and was imprisoned for three months in default of payment. He 
had since continued to use the land in breach of the Act of 1947. In the relator 
action, 

HELD: (i) as the Attorney-General was seeking to enforce a public right, the 
court had jurisdiction to grant an injunction although that right had been 
given by a statute which prescribed penalties for its infringement. 

(ii) this was a proper case for granting a perpetual injunction restraining the 
defendant from using the land as a caravan site for human habitation since, 
although it was relevant to consider the other remedies open to the Attorney- 
General or the relator which might be just as effective, the choice of remedy in 
such a case as this (where the only substantial ground for not granting an injunction 
was that there were other remedies available) was a matter for the Attorney- 
General’s administrative discretion rather than one for judicial discretion, and the 
court would be slow to interfere with the Attorney-General’s decision that the 
ordinary remedies would no longer prevail. 


Action by the Attorney-General at the relation of the Hornchurch Urban 
District Council, the local planning authority for the purposes of the Town and 
Country Planning Act, 1947, for the urban district of Hornchurch, for an injunc- 
tion perpetually restraining Edward Henry Bastow from using or, causing or 
permitting certain land owned by him, adjoining a dwelling-house known as 
Caliente, Lake Avenue, Rainham, Essex, to be used, as a site for caravans without 
the grant of planning permission, and for a mandatory order requiring him to 
remove from the land such caravans as were on it at the date of the order. 


Widgery for the Attorney-General. 
L. J. Davies for the defendant. 


DEVLIN, J.: This is an action brought by the Attorney-General, at the 
relation of the Hornchurch Urban District Council, against Mr. Edward Henry 
Bastow, the defendant. The gist of the matter is that the defendant is alleged 
to have infringed the Town and Country Planning Act, 1947, by continuing to 
use certain land, which he owns, for the purpose of a caravan site, the caravans 
being used for human habitation. The Attorney-General seeks an injunction 








Justice of the Peace and Local Government Review Reports. April 20, 1957. 


172 JUSTICE OF THE PEACE AND Vol. 


restraining him from using the land for this purpose, and a mandatory order 
requiring him to remove from the land such caravans as may be on it. 

The circumstances of the matter are these. On Aug. 8, 1951, the defendant 
made an application to the Hornchurch Urban District Council, to whom the 
Essex County Council had delegated their functions under the Act of 1947, as the 
local planning authority for the urban district of Hornchurch, for permission to 
develop a piece of land at Rainham, Essex, as a caravan site. That application 
was considered and, on Sept. 5, 1951, it was refused. The defendant renewed 
the application on Mar. 8, 1952, and it was again refused, on Apr. 9, 1952. Then 
on May 8, the Hornchurch Urban District Council served on the defendant a 
notice, which is called an enforcement notice. The notice stated that develop- 
ment, namely, the use of land for the parking of caravans for human habitation 
had been carried out on the defendant’s land at Rainham without the grant of 
planning permission, that the council considered it expedient to take steps to 
restore the land to its condition before the development took place, and that they, 
therefore, required the defendant on or before the expiration of the period of 
seven days from the date when the notice took effect, viz., June 7, 1952, to 
discontinue the use of the land for the parking of caravans for human habitation, 
and to remove the caravans parked on the land. 

The enforcement notice was properly given under s. 23 of the Town and 
Country Planning Act, 1947. Section 24 of that Act provides for the conse- 
quences of disobeying an enforcement notice. Section 24 (1) provides: 


“If ...any steps required by the notice to be taken (other than the 
discontinuance of any use of land) have not been taken, the local planning 
authority may enter on the land and take those steps, and may recover 
...any expenses reasonably incurred by them...” 


Those words apply to notices which are not notices for the discontinuance of 
any use of land. If the notice is of that latter class, then, under s. 24 (3), if 
any person 
** uses the land or causes or permits the land to be used . . . in contravention 
of the notice, he shall be guilty of an offence and liable on summary con- 
viction to a fine not exceeding £50; and if the use is continued after the 
conviction, he shall be guilty of a further offence and liable on summary 
conviction to a fine not exceeding £20 for every day on which the use is so 
continued.” . 


There is no power of imprisonment under the Act of 1947, but imprisonment 
can be imposed under general powers for the non-payment of the fines. The 
enforcement notice, as I have said, was served on May 8, 1952. Section 23 (4) 
of the Act of 1947, allows an appeal to be brought against an enforcement 
notice. There was an appeal in this case, and I am told that the Ministry 
held an inquiry and that the appeal was dismissed in November, 1952. 

In May, 1953, the local planning authority took proceedings by way of infor- 
mation in a magistrates’ court, alleging that an ‘offence had been committed 
under s. 24 (3) of the Act of 1947, which I have read. There seems to have 
been some delay over the hearing, but in September the information was heard 
and the defendant was fined £20, £50 being the maximum fine, and he was 
ordered to pay the costs. He continued, however, to use the land for the 
prohibited purpose. Indeed, it is conceded that he is still using the land for 
the prohibited purpose, and it is conceded that he is permitting it to be used 
by people who own their own caravans and who are allowed to dwell in them 
on the land. On Jan. 14, 1954, another information was brought for the further 
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offence under s. 24 (3) [of continuing the prohibited use of the land after a 
previous conviction]. The defendant was again convicted and fined, this time, 
£30. On Apr. 6, 1954, another information was brought, and this time the 
defendant was fined £75 and given eight weeks to pay. Apparently he paid 
the first two sums, but he did not pay the £75. In due course he was sent to 
prison for one month in default of payment, and that sentence he served. When 
he had completed the service of it, he appears to have continued with the pro- 
hibited use of the land, and on Oct. 8, 1954, the writ was issued in this case. 

The local planning authority did not desist from their efforts to achieve 
their object by the use of summary proceedings, and on Dec. 6, 1954, a fourth 
information was laid, which was heard on Jan. 27, 1955. The defendant was 
charged with the further offence of having unlawfully continued to use the 
land for two hundred and seventy-eight days after his previous conviction. 
Under the provisions of s. 24 (3) the justices could have imposed a fine not 
exceeding £20 for every day on which the use was continued. They could, 
therefore, have imposed a fine of £5,000 or more. They fined the defendant 
£100, which was, no doubt, as much as there was any reasonable prospect of 
his paying, and they sentenced him to three months’ imprisonment in default. 
The defendant was given eight weeks in which to pay, but he did not pay and 
therefore he went to prison and served the three months’ sentence. Since 
then the defendant has continued to use the land in breach of the Act of 1947, 
but no further proceedings have been taken against him before the justices. 
It is in those circumstances that the Attorney-General comes to seek a remedy 
from this court by way of an injunction. 

The first question which I have to ask myself is whether there is jurisdiction 
in this court to grant a remedy by way of injunction in a case where the Act 
itself prescribes what steps are to be taken to enforce the law. The second 
question, if I find that I have jurisdiction, is to ask myself whether it is a proper 
case for me to grant an injunction. On the first point, counsel for the Attorney- 
General has relied on two authorities, both decisions at first instance. The 
first is A.-G. v. Ashborne Recreation Ground Co., Lid. (1), a decision of BuckLEy, 
J. The second authority is a decision of FARWELL, J., in A.-G. v. Wimbledon 
House Estate Co., Ltd. (2). Those cases establish that a remedy by injunction 
for a breach of a statute exists only if a right has been infringed. The mere 
fact that an illegality has been committed because the provisions of a statute 
have been broken is not, of itself, enough. The statute, presumably, will 
provide what is to happen in such circumstances by way of a penalty, as it does 
provide in the present case, and no other remedy is open unless, as I say, a right 
has been infringed. However, the judgment of BuckteEy, J., also decides that, 
for this purpose, a public right is sufficient if the suit be by the Attorney-General, 
who is the only authority who has a right to bring a civil suit on the infringement 
of public rights. Buckiey, J., said: 


“Then it is argued that the defendants’ objection can be sustained because 
the plaintiffs’ claim is not based on any right of property, but only on the 
fact that what has been done is an interference with public rights in respect 
of a highway. I think that is not sound. The Attorney-General suing in 
respect of the invasion of public rights has at least as large a right to invoke 
the protection of the court as a private owner suing in respect of his rights.” 


Then he cites authorities to support that view. 


(1) 67 J.P. 73; [1903] 1 Ch. 101. 
(2) 68 J.P. 341; [1904] 2 Ch. 34. 
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That judgment of Buckiey, J., was followed by FarweE tt, J., in A.-G. v. 
Wimbledon House Estate Co., Ltd. (1). It is true that they are judgments at first 
instance and, therefore, not absolutely binding on me as authority, but they 
are judgments that have stood now for half a century. If a different view of 
the law is to be taken, in my view it is right that it should be taken by a higher 
court. I follow, therefore, the principle that has been laid down by BucKLEy, J., 
in A.-G. v. Ashborne Recreation Ground Co. (2). I am satisfied that in the 
present case the Attorney-General is seeking to enforce a public right and, 
therefore, that I have jurisdiction to grant an injunction in a proper case. It 
is none the less a public right because it is one which has been given by the statute 
which has been infringed. When Parliament makes a provision which enables 
local authorities to exercise powers over the use of land, that provision is plainly 
made with the object of conferring a right on the public because Parliament 
considers that the public is entitled not to have the land used in ways which 
may be considered to be unhealthy and offensive. To that extent, the rights 
of private property are to be interfered with. There is the creation of a public 
right and the Attorney-General is, therefore, entitled to come to this court to have 
it enforced. 

That still leaves the second question, whether or not this is a proper case 
for the grant of an injunction by this court. It is plain that this court is not 
concerned with the reasons which have seemed good to the Attorney-General 
in causing him to bring this action. Obviously if, on every occasion that an 
offence were committed which involved the invasion of a public right, and which is 
normally dealt with by a magistrates’ court by the imposition of a small fine, 
the Attorney-General were to take the matter up and ask for an injunction 
in this court, the work of the court would become impossible, but it is for the 
Attorney-General to decide with which cases he considers it right to deal in 
this way. The Eart or Hatssury, L.C., in London County Council v. A.-G. (3) 
said: 

‘It may well be that it is true that the Attorney-General ought not to 
put into operation the whole machinery of the first law officer of the Crown 
in order to bring into court some trifling matter. But if he did, it would 
not go to his jurisdiction, it would go, I think, to the conduct of his office, 
and it might be made, perhaps in Parliament the subject of adverse com- 
ment; but what right has a court of law to intervene ? ” 


A relator action is one which the Attorney-General himself authorises, and over 
which he retains complete control. I must, and do, regard it, as an action 
brought by him personally. As tq its nature, see ROBERTSON’s CIviL PROCEED- 
INGS BY AND AGAINST THE CROWN (1908), p. 465, where the following passage 
from A.-G. v. Cockermouth Local Board (4) is quoted: 


‘** Except for the purpose of costs, there is no difference between an 
ex-officio information and an information at the relation of a private indi- 
vidual. In both cases the Sovereign, as parens patriae, sues by the Attorney- 
General.” 


I have referred to these matters because I think that it is necessary to bear in 
mind the character of a relator action in considering whether or not it is a 
proper case for the court to exercise its discretion. It is plain that the fact 


(1) 68 J.P. 341; [1904] 2 Ch. 34. 

(2) 67 J.P. 73; [1903] 1 Ch. 101. 

(3) 66 J.P. 340; [1902] A.C. 165. 
(4) (1874), 38 J.P. 660. 
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that the Attorney-General asks for the injunction does not mean that the court 
has to grant it, even if a clear and deliberate invasion of a public right is proved. 
The court still has its discretion in the matter and it must have regard to the 
circumstances to which it usually has regard in considering whether or not it 
will grant this type of relief. 

One of the circumstances to which it is alleged that the court should have 
regard, and I think properly, is whether there are or are not other remedies 
open either to the Attorney-General or to the relator which might be just as 
effective. I think that is a point to which the court ought to have regard, but, 
in having regard to it, the court must bear this in mind: the Attorney-General 
is the person who is primarily responsible for the enforcement of the law, he is 
the first law officer of the Crown and I think that, if he considers it necessary to 
come into the court by way of a relator action to ask for the assistance of the 
court in enforcing obedience to a clear provision of the law, the court, although 
retaining its discretion, ought to be very slow to say that the Attorney-General 
ought to have exhausted other remedies before he came to the court. In any 
doubtful case—at any rate where it may be questionable whether other remedies 
had or had not been fully exhausted—the court would be slow to interfere with 
the decision, which the Attorney-General must have made in authorising the 
action, that it was a case where the ordinary remedies would no longer prevail. 
I say that because I think that at the time when this action was brought, when 
the writ was issued, there might have been a question of some doubt whether 
the efficaciousness of the proceedings prescribed by the Act of 1947 had been 
really displaced. At the time when this action was begun, three informations 
had been brought, the defendant had been fined a substantial sum, which he had 
not paid, and he had served a sentence of one month’s imprisonment in default, 
but it seems to me a little difficult to say that at that time the remedies provided 
by the Act had been thoroughly exhausted. The justices had not passed the 
maximum sentence, and they had not been asked to do so. It would be difficult 
for the Attorney-General to say that the remedies had been fully exhausted 
and that there was nothing more that the justices could do when, in fact, the 
local authority went back and asked them to do something further and the 
justices exercised their powers to the full, very properly imposing the maximum 
sentence because the defendant had defied the court. It may be that if the 
justices had made it plain that they would continue, if necessary, passing that 
sentence until such time as the defendant decided no longer to defy the court, 
it would have been efficacious, and in that case the public rights would have been 
protected, perhaps, a year and a half, or more, ago. That seems to be the delay 
that has been imposed by the time taken to bring on this particular action. 

I should have thought, therefore, that at the time when the writ was issued 
it was at least a matter of doubt whether the remedies provided by the Act of 
1947 had been exhausted, but two things fall for consideration. The first is 
that I have to consider the matter now, when I am invited to grant an injunction, 
and not when the writ was issued. Whatever the position may have been at 
the time of the writ, the position now is plain, that the maximum sentence that 
can be imposed by the magistrates has not deterred the defendant from con- 
tinuing to defy the law. He has continued in breach of it and is still in breach 
of it now. It is perfectly true that if an injunction is granted and it is dis- 
obeyed, the result may be that the court will commit the defendant to prison, 
and thus it may be said that that is only exercising the same power as the 
magistrates have. They could continue to send him to prison for a maximum 
period of three months, by imposing so large a fine on each occasion that the 
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defendant could not pay it and, by a succession of sentences in default of pay- 
ment, it might be said, they could achieve just as good a result as this court 
can achieve. 

However, I think it must be a matter of administrative discretion, whether 
the enforcement of the law is best achieved, in the face of someone who is deter- 
mined to defy it, by going to the magistrates’ court in a series of applications of 
that sort, or by going to the High Court and asking it to use its powers, which 
would amount to the imposition, if necessary, of an indefinite sentence until 
such time as the defendant had purged his contempt. That must be a matter 
of administrative discretion, and so, I think, too, is the choice between the other 
alternatives suggested by counsel for the defendant, who, in the course of his 
argument, has urged everything that could possibly be urged on behalf of the 
defendant. He has submitted that it would be open to the local authority, 
under s. 24 (1) of the Act of 1947 itself, to step in and remove the caravans, and 
that that would be a much more satisfactory way of securing compliance with 
the law than by granting an injunction and imposing a term of imprisonment 
if it is disobeyed. Whether that power in fact exists, I think, depends on 
what is meant by “ any use of land ” in s. 24 (1). It might be doubtful, in the 
present case, whether the power does exist, but, whether it exists or does not 
exist, I think that the choice of methods for the enforcement of the law is 
primarily a matter for administrative discretion. 

I distinguish, therefore, between administrative discretion and judicial dis- 
cretion. The Attorney-General, as I say, is the officer of the Crown who is 
entrusted with the enforcement of the law. If he, having surveyed the different 
ways that are open to him for seeing that the law is enforced and that it is not 
defied, has come to the conclusion that the most effective way is to ask this 
court for a mandatory injunction—and I am satisfied that the very nature of a 
relator action means that he has surveyed those ways and has come to that 
conclusion—then I think that this court, once a clear breach of the right has 
been shown, should only refuse the application in exceptional circumstances. 
I am dealing, of course, purely with that type of case in which the only sub- 
stantial ground for not giving an injunction is that there are other remedies 
available. In cases where other circumstances arise which are not primarily 
a matter for administrative discretion, then different considerations might apply 
and a different view be taken. 

The Attorney-General has satisfied me that I have jurisdiction to grant the 
relief which is asked, and that it is a proper case in which I ought to grant that 
relief. Accordingly, as far, at any rate, as the first limb of the prayer goes, 
I shall grant it. With regard to the second limb, if counsel for the Attorney- 
General wished to pursue that relief, I should want to hear him further. 

[Counsel for the Attorney-General having stated that he did not wish to proceed 
with the prayer for a mandatory order and that as his main objective was to 
secure the discontinuance of the use of the land in question for a caravan site, 
that object had been achieved by the injunction granted by his Lordship, His 
LorpsuHIP continued:] It*may be, in that case, that the injunction asked for 
in the first limb of the prayer requires a little qualification, because the offence 
that the defendant has committed is a breach of the enforcement notice. The 
enforcement notice does not say that he may not use the land for caravans. 
It says that he may not use the land for parking caravans for human habitation. 
I think one must be strict about these things. It is a little difficult to see what 
else he would want caravans on his land for. It may be, also, that an enforce- 
ment notice without that description would have been justified, but those are 
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the terms of the enforcement notice, and I should have thought that the injunc- 
tion should follow it. When it comes to making orders of the court which are 
punishable by contempt, one has to be strict about the terms of them. There- 
fore, there will be an injunction perpetually restraining the defendant from 
using the land or causing or permitting it to be used as a site for caravans for 
human habitation without the grant of planning permission pursuant to the 


Act of 1947. 
Order accordingly. 


Solicitors: Sharpe, Pritchard & Co., for P. L. Cox, Hornchurch; J. H. Fellowes. 
G.A.K. 


HOUSE OF LORDS 


(Viscount Stmonps, Lorp Morton or HENRyTON, Lorp RADCLIFFE, LORD 
TUCKER AND LoRD SOMERVELL OF HARROW) 


November 19, 20, 21, 22, 26, 1956, January 29, 1957 
BOARD OF TRADE v. OWEN AND ANOTHER 


Criminal Law—Conspiracy—Conspiracy to commit crime abroad—Indictment in 
England. 

The respondents were convicted, inter alia, on a count of conspiracy to defraud 
by causing a department of the Federal Republic of Germany, known as Z.A.K., 
to grant licences to export certain metals from the Republic of Germany by fur- 
nishing to Z.A.K. forged documents, purporting to be “‘ end-user certificates ”’, 
given by the Secretary of the Department of Industry and Commerce of the 
Republic of Ireland, certifying that such metals would be exported into and 
would not be re-exported from the Republic of Ireland. The German government 
would not have granted licences for the export of the materials in question to 
Eastern European countries. In fact, the metals were to be exported to Czecho- 
slovakia, Poland, Rumania and the U.S.S.R. On appeal to the Court of Criminal 
Appeal, the respondents’ convictions on this count were quashed. On appeal by 
the Crown. 

HELD: a conspiracy to commit a crime abroad was not indictable in this country 
unless the contemplated crime was one for which an indictment would lie in this 
country, and, therefore, a charge of the conspiracy alleged in the present case, 
being a conspiracy to attain a lawful object by unlawful means rather than to 
commit a crime, was not triable in this country. 

APPEAL by the Crown from an order of the Court of Criminal Appeal (LorpD 
Gopparp, C.J., ORMEROD and AsHwortH, JJ.), reported sub nom. R. v. Owen, 
at 120 J.P. 553, allowing in part appeals against the convictions at the Central 
Criminal Court of the respondents, Henry Geoffrey Owen and Patrick Sidney 
Ernest Seth-Smith, of conspiracy to defraud and conspiracy to utter forged 
documents. 

The Attorney-General (Sir Reginald Manningham-Buller, Q.C.), Faulks and 
Hirst for the Crown. 

Lawson, Q.C., and Sebag Shaw for the respondent, Owen. 

Karmel, Q.C., and I. C. Baillieu for the respondent, Seth-Smith. 


The House took time for consideration. 


Jan. 29. The following opinions were read. 


VISCOUNT SIMONDS: My Lords, I have had the advantage of reading 
the opinion which is about to be delivered by my noble and learned friend, Lorp 
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Tucker, and, fully agreeing as I do with his reasoning and conclusions, I shall 
satisfy myself by moving that this appeal be dismissed with costs. 


LORD MORTON OF HENRYTON: My Lords, I, too, have had the 
advantage of reading the opinion which is about to be delivered by my noble 
and learned friend, Lorp TuckEr, and I agree that the appeal should be dis- 
missed for the reasons which he gives. 


LORD TUCKER: My Lords, the respondents to this appeal, which is 
brought pursuant to the fiat of the Attorney-General, were convicted at the 
Central Criminal Court on May 18, 1956, after a trial before Donovan, J., and a 
jury, on two counts of an indictment charging them with conspiracy; the 
respondent Owen was also convicted on a further count which charged him with 
uttering a forged document. They appealed to the Court of Criminal Appeal, who 
quashed the conviction on the first of the conspiracy counts and dismissed the 
appeals in respect of the other counts. The counts referred to above were 
numbered 3, 5 and 6 in the indictment, and it is in respect of the order of the 
Court of Criminal Appeal quashing the convictions on count 3 that this appeal is 
brought by the Crown. It is unnecessary to refer to counts 1, 2 and 4, two of 
which were quashed and on the third of which no verdict was given. Counts 
3 and 5 must be set out in full. 

Count 3, as amended at the trial, reads as follows: 


‘* Statement of Offence—Conspiracy to defraud. 

‘“* Particulars of Offence—Henry Geoffrey Owen and Patrick Sidney 
Ernest Seth-Smith between Dec. 1, 1951, and Dec. 1, 1953, in the City of 
London and elsewhere conspired together and with Austay London Limited 
and Alfred Robert Cummings and with other persons unknown to defraud 
Gruppe Zentrale Ausfuhrkontrolle of the Bundesstelle fiir den Warenverkehr 
der Gewerblichen Wirtschaft of the Federal Republic of Germany (known 
as and hereinafter referred to as ‘ Z.A.K.’) that is to cause Z.A.K. to grant 
licences to export certain metals from the Republic of Germany by fraudu- 
lently representing to Z.A.K. that the said metals would be supplied to and 
consumed by Irish manufacturers, well knowing that such metals were in 
fact to be exported to Czechoslovakia, Poland, Rumania and the U.S.S.R.” 


Count 5: 


** Statement of Offence—Conspiracy to utter forged documents. 

“* Particulars of Offence—Henry Geoffrey Owen, Patrick Sidney Ernest 
Seth-Smith and Leslie Eric Hamson between Dec. 1, 1951, and Dec. 1, 1953, 
in the City of London and elsewhere conspired together and with Austay 
London Limited and with other persons unknown to utter forged documents 
purporting to be end-user certificates made and given by the Secretary of the 
Department of Industry and Commerce of the Republic of Ireland on behalf 
of the Minister of the said Department certifying that certain metals to be 
imported into the said Republic would not be re-exported therefrom knowing 
the same to be forged and with intent to defraud.” 

The general nature of the respondents’ operations as disclosed by the evidence 
is to be found conveniently summarised in the judgment of the Court of Criminal 
Appeal as follows: 

‘“* The conspiracy and the method adopted to effect it can be quite shortly 
stated. The German government would not grant licences for the export 
of strategic metals to Eastern European countries. The [respondents] 
were directors of a company called Austay London, Ltd. and the second 
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[respondent] was chairman of an Irish company called Smith Miller (Eire), 
Ltd. Austay London, Ltd., bought metal in Germany and the [respondents] 
put false documents before Z.A.K., the licensing authority of the German 
government, purporting to show that the metal would be exported only to 
Ireland whereas in fact it was to be exported to ‘ Iron Curtain ’ countries. 
They also obtained through Smith Miller (Eire), Ltd. and presented to Z.A.K. 
documents which are known as end-user certificates which purported to be 
given by a government department of Eire certifying that the metal would 
not be exported from but would be used in Ireland. These documents, six 
of which were proved in evidence, were bought for a substantial sum of money 
from a person named Higgins who apparently carried on a business in Dublin 
of supplying forged certificates.” 


My Lords, it may be convenient at this stage, before passing to the principal 
question raised in this appeal, to make some observations with regard to these 
two counts and the nature of criminal conspiracy in English law. The Court 
of Criminal Appeal in their judgment, delivered by Lorp Gopparp, observed: 


“Tt is not altogether easy to appreciate what offence it was intended to 
allege in the first of these counts, which was called throughout the case 
count 3, as distinct from that alleged in the other, called count 5. The 
evidence would seem to be identical on both counts. Presumably count 3 
was intended to refer to the fraudulent representations as to the destination 
of the goods and to the false shipping documents used in support, while 
count 5 is confined to the forged end-user certificates subsequently pro- 
duced in support of the earlier representations. With regard to count 3 
the court has felt considerable doubt whether it was right to charge an 
intent to defraud and not an intent to deceive.” 


They expressed no concluded opinion on this point in view of their decision on the 
main question on which the trial judge had granted his certificate of appeal, viz., 
whether a conspiracy in England to commit a crime or to effect an unlawful 
object abroad is indictable in this country. A good deal of argument was directed 
to your Lordships on the hearing of the appeal with regard to the words “ with 
intent to defraud ’’. It is, however, to be observed that, in count 3, with which 
alone your Lordships are concerned, the words ‘‘ with intent” do not appear 
whereas, by contrast, in count 5 they do appear. 

Whether or not the matters alleged in count 3 and the evidence adduced 
in support thereof are correctly described as a conspiracy to defraud, I have no 
doubt that they disclose a conspiracy which would be indictable here if the acts 
designed to be done and the object to be achieved were in this country. It is a 
conspiracy by unlawful means, viz., by making representations known to be false, 
to procure from a department of government an export licence which, but for 
such representations, could not have been lawfully obtained. It is an example 
of a conspiracy by unlawful means to achieve an object in itself lawful, i.e., the 
issue of an export licence. If, however, a conspiracy of this nature is aptly 
included in the wide category of conspiracies known as conspiracies to cheat and 
defraud and if it is necessary to aver and prove that the acts designed to be done 
or the object to be achieved will result in some person acting to his detriment, I 
feel little doubt that a government department so acts if it issues a licence which 
enables something to be done which the department is charged with the duty to 
prevent. 

Although count 3 does not expressly state the locality where the fraudulent 
representations were made or the licence obtained, the evidence showed not 
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only that the representations were in fact made in Germany and the licence 
was issued there but that the circumstances were such that the conspiracy 
must have been one in which the representations were designed to be made 
in Germany and the licence to be obtained there. Count 3 is, accordingly, to 
be distinguished from count 5 where the crime designed to be committed was 
the uttering of a forged document in this country with intent to defraud, it being 
immaterial whether the person or persons to be defrauded were in Germany or 
elsewhere. Such a count is admittedly triable here. 

My Lords, I will, accordingly, deal with count 3 on the basis that, if the evidence 
adduced in support of it had established a conspiracy here to make false repre- 
sentations in this country and thereby obtain in this country a licence of this 
nature, it would have constituted a criminal conspiracy. The question then 
remains whether the fact that the evidence disclosed a conspiracy here to make 
false representations in Germany and obtain a licence there renders the con- 
spiracy one which cannot be made the subject of a criminal prosecution, and, if 
the answer is that it is not indictable here, is that because it was not a conspiracy 
to commit a crime, or are all conspiracies to do acts abroad, whether criminal or 
only unlawful, outside the purview of the criminal courts of this country ? If such 
conspiracies are punishable in the criminal courts of England, it is, in any case, 
remarkable that in the long history of the English criminal law no case has been 
found in which anyone has ever been convicted of such an offence. I shall refer 
later to R. v. Warburton (1) and explain why I do not consider that this case 
is an exception to this general statement. The matter has, however, been the 
subject of discussion for many years, and different views have from time to 
time been expressed by judges and writers of legal text-books. 

Before passing to such authorities as there are, it may be helpful to refer to some 
observations of Mr. Justice R. S. Wricut in his Law or CRIMINAL CONSPIRACIES 
AND AGREEMENTS published in 1873. At p. 80 he prefaces his conclusions by 
posing the question: 


‘“‘ what is the proper place or use in the criminal law of the mere mental 
act or state of agreement or concurrence ;—an act or state which in itself is 
plainly neutral and conveys no associated idea of praise or blame.” 


In attempting to answer the question he says that the first step is to distinguish 
between (i) agreements for the commission of crimes; (ii) agreements for minor 
offences; and (iii) agreements for acts which in the absence of agreement would 
not be crimes or offences. He treats the first class as being merely auxiliary to 
the law which creates the crime. As to agreements for minor offences, he says 
(ibid., at p. 83): 


“Tt is next to be considered in what manner agreements ought to be 
treated when they are for offences punishable only on summary prosecution 
and by minor penalties. There is great difficulty in discovering the prin- 
ciples which are here applicable; but the difficulty will be diminished by 
dismissing at the outset all offences which ought in a good penal system to be 
treated as crimes, but which happen to be treated only as minor offences 
in any particular penal system. These being eliminated, the remaining 
offences consist in the production of results which, ex hypothesi, are not in 

_ themselves of grave enough consequence to be matters for indictment; and, 
if so, it must in general be immaterial whether the results are produced by one 
person or by two or more persons. To permit two persons to be indicted for 
conspiracy to make a slide in the street of a town, or to catch hedge-sparrows 


(1) (1870), 35 J.P. 116; L.R. 1 C.C.R. 274. 
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ms ~ in April, would be to destroy that distinction between crimes and minor 
re offences which in every country it is held important to preserve.” 
to In dealing with the third class, i.e., agreements for acts which in the absence 
yas of agreement would not be crimes or offences, after referring to two peculiar 
ng classes, i.e., (a) acts which are necessarily collective and cannot for physical 
or } reasons be committed by one person; and (b) certain frauds or perversions of 


justice which are not, but ought to be, punishable irrespective of agreement, 
1ce he proceeds (ibid., at p. 86): 


re- ‘“‘ Apart from cases falling within one or other of these two classes, there 
his appear to be great theoretical objections to any general rule that agreement 
en may make punishable that which ought not to be punished in the absence of 
ke agreement; for if the act is one which can be done by a person acting alone, 
n- and when so done ought not to be punished, it is difficult to see at what point 
if and on what ground criminality can be generally introduced by the fact that 
cy two or more persons concur in the act.”’ 
= And in the last paragraph of the book, in summarising his conclusions he says, 
we with reference to this last class of agreement (ibid., at p. 88): 
a “In an imperfect system of criminal law the doctrine of criminal agree- 
foe ments for acts not criminal may be of great practical value for the punish- 
30 ment of persons for acts which are not, but ought to be made punishable 
he irrespective of agreement, and especially for some kinds of fraud; but this 
to use of the doctrine involves an important delegation of a legislative power in 
a matter in which the exercise of such power ought to be carefully guarded, 
ne since the legislature admits its own inability to discover the principles on 
ES which legislation ought to proceed.” 
by My Lords, I have thought it right to cite these passages to show how ill-defined 
and uncertain were the limits of this crime in 1873, and I may add that neither 
subsequent judicial decision nor legislation has helped to set limits or afford 
more certainty. It is the law on this subject which your Lordships are now 
asked to expound in relation to agreements to commit crimes or other unlawful 
acts out of the jurisdiction in a country where criminal conspiracy is, according 
sh to the evidence given at the trial, unknown to its own law. The gist of the offence 
or being the agreement whether or not the object is attained, it may be asked why 
Id should it not be indictable if the object is situate abroad. I think the answer to 
to this is that it is necessary to recognise the offence in order to aid in the preservation 
ys of the Queen’s peace and the maintenance of law and order within the realm with 


which, generally speaking, the criminal law is alone concerned. Furthermore, 
historically it appears to be closely allied in its development to the law with 
regard to attempts. Sir Witit1am Hotpswort#, in his History or ENGLISH 
Law, vol. 5, p. 203, dealing with conspiracy, writes as follows: 

‘“‘ STEPHEN remarks that ‘ Conspiracy has much analogy to an attempt to 
commit a crime.’ And we shall see that this analogy at this period comes 
out clearly enough in the manner in which it was treated by the court of 
Star Chamber. But we have seen that, historically, conspiracy is more 
closely connected with offences against the administration of justice; and 
that it was almost exclusively from this point of view that it was treated by 
the medieval common law. The modern law on this subject really springs 
from these two diverse yet connected roots.” 

After referring to the manner in which the Star Chamber punished conspiracies 
as well as false and malicious accusations made before itself or the Court of 
Chancery, he continues as follows (ibid., at p. 204): 
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‘* But it is clear that under these circumstances the element of conspiracy 
will tend to evaporate. The gist of the offence will be rather the malicious 
attempt to ruin another by a false charge than the conspiracy to effect this 
result. It was inevitable, therefore, as STEPHEN has said, that conspiracy 
should come to be regarded as a form of attempt to commit a wrong. It was 
so regarded in the sentence given in the Star Chamber against those who 
attempted to fight duels; and in the Poulterers’ Case (1) it was ruled in 
the Star Chamber that the mere conspiracy, though nothing was exe- 
cuted, was an offence. But, if a conspiracy is so regarded, why restrict 
it to conspiracies to commit some offence in relation to legal proceed- 
ings? The Star Chamber acted upon this view; and just as it punished 
all kinds of attempts to commit wrongful acts, so, a fortiori, it punished all 
kinds of conspiracies to commit the many varied offences punishable either 
by it or by the common law courts. When the Star Chamber was abolished, 
the two divergent streams of doctrine which resulted from the medieval 
precedents and the rules evolved in the Star Chamber, produced some very 
complex developments in the law of crime and tort.” 


As a footnote to the above, he quotes the following passage from CoKE (9 Co. 
Rep. at f. 56b): 


“the usual commission of oyer and terminer gives power to the 
commissioners to inquire etc. de omnibus coadunationibus, confoederation- 
ibus, et falsis alligantiis . . . in these cases, before the unlawful act 
executed, the law punishes the coadunation, ‘confederacy or false alliance, 
to the end to prevent the unlawful act [my italics]. . . . And in these cases the 
common law is a law of mercy, for it prevents the malignant from doing 
mischief, and the innocent from suffering it.” 


Accepting the above as the historical basis of the crime of conspiracy, it seems to 
me that the whole object of making such agreements punishable is to prevent the 
commission of the substantive offence before it has even reached the stage of an 
attempt, and that it is all part and parcel of the preservation of the Queen’s 
peace within the realm. I cannot, therefore, accept the view that the locality 
of the acts to be done and of the object to be attained are matters irrelevant to 
the criminality of the agreement. 

Returning to the present case, the trial judge, in his summing-up, directed 
the jury as follows: 


“You have in particular to accept it from me, and this is what the argu- 
ment was all about during one of the occasions when you were out, that if two 
people conspire in this country to do something unlawful by the law of this 
country, for example commit a fraud, or utter forged documents, then it is 
an offence even if they agree to commit their fraud or their uttering of forged 
documents abroad.” 


After verdict and sentence and in granting a certificate of appeal, Donovan, J., 
explained in detail his reasons for giving this direction. He said: 


“T regard it as unlawful in English law to defraud a foreign subject in 
such a way that the foreign subject could sue the tortfeasor in this country— 
which I think Z.A.K. could have done, and could still do in the present case.” 


I think, however, his decision was really based on broader grounds, as shown 
by the passage which immediately follows: 


(1) (1610), 9 Co. Rep. 55b. 
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‘“‘ Then remembering that it is the agreeing which constitutes the crime, 
whether the unlawful object is effected or not, I cannot on principle see how 
the conspiracy constituted by such an agreement becomes untriable here, 
simply because the crime or tort has been committed abroad. Logic does 
not compel such a conclusion. Considerations of public weal do not compel 
it either. It would be of no benefit to this country if it became the sanctuary 
for conspirators, provided only that they concluded their unlawful plots 
abroad. Anomalies there may be, of course, but they exist whatever the 
true conclusion.” 


In the above passage I have no doubt that the learned judge, in using the words 
“simply because the crime or tort has been committed abroad ’’, meant “‘ simply 
because the crime or tort is to be committed abroad.” 

These observations have great force, and it was on this foundation that counsel 
for the Crown based his case before your Lordships. The Court of Criminal 
Appeal, after considering the authorities and pointing out that, by statute, 
certain acts are crimes punishable in England wherever committed, e.g., murder, 
bigamy, offences against the Foreign Enlistment Act, 1870, the Official Secrets 
Act, 1911, and the Merchant Shipping Act, 1894, proceeded: 


“In our opinion the true rule is that a conspiracy to commit a crime 
abroad is not indictable in this country unless the contemplated crime is one 
for which an indictment would lie here. That does not mean that there must 
always be found a statutory provision declaring that the crime is punishable 
here because if persons do acts abroad for the purpose of defrauding someone 
in this country, they are indictable here and accordingly a conspiracy to do 
such an act would be indictable. For instance, if two persons agreed here to 
stage a sham burglary abroad in order to collect insurances from English 
underwriters the conspiracy would be indictable here though the overt 
act was to be done abroad, because if the plot were carried out the obtaining 
or attempting to obtain the insurance money would be clearly indictable. 
In the present case, the plot, though formed here, was carried out in Germany 
and assuming, as we have, that Z.A.K. were defrauded and not only deceived, 
the persons defrauded were Germans in Germany. In our opinion no offence 
was committed in Germany for which the [respondents] could have been 
indicted in England and consequently in our opinion the conspiracy is not 
indictable.” 


Referring to s. 4 of the Offences against the Person Act, 1861, which makes a 
conspiracy in this country to murder any person abroad whether within the 
Queen’s domains or not and whether the person is or is not a subject of the 
Queen a misdemeanour punishable with a maximum of ten years’ imprisonment, 
the court observed (ibid., at p. 435) that as, at any rate since 33 Hen. 8, c. 23, a 
British subject had been indictable in this country for murder committed abroad 
and the Offences against the Person Act, 1828, expressly provided for the trial 
of any of His Majesty’s subjects charged in England with murder committed on 
land out of the United Kingdom whether within the King’s dominions or without, 
it followed that being an accessory to murder abroad or conspiracy to murder 
abroad was triable here. They were, accordingly, of opinion that s. 4 of the 
Act of 1861 did not alter the common law, but provided a special penalty, and 
made it clear that such a conspiracy by anyone in this country was indictable. 
This reasoning was not contested before your Lordships by either side and is 
clearly right. In this connection it should, perhaps, be noted that further 
statutory recognition of conspiracies to commit crimes is to be found in the 
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Quarter Sessions Act, 1842, the Criminal Justice Act, 1925, and the Administra- 
tion of Justice (Miscellaneous Provisions) Act, 1938, whereby courts of quarter 
sessions have jurisdiction to try (i) conspiracies to commit any offence which 
such court can try when committed by one person; (ii) conspiracies to cheat 
and defraud; and (iii) conspiracies to commit offences punishable on summary 
conviction. : 

My Lords, I turn now to refer to some of the authorities, but, as none of them 
are decisive and as there is no dispute as to the essential elements of the crime if 
everything is to take place within the jurisdiction, I have not been able to derive 
a great deal of assistance therefrom. In R. v. Bernard (1) the defendant, an 
alien, was indicted as an accessory before the fact to the murder in Paris of 
one Nicolas Batty who had been kiled in the Orsini plot to assassinate the 
Emperor Napoleon III. He was charged under 9 Geo. 4, ec. 31, s. 7, which 
provided that 


“if any of His Majesty’s subjects shall be charged in this country with 

any murder . . . or with being accessory before the fact to any murder 

. the same being . . . committed on land out of the United Kingdom, 
whether within the King’s dominions or without ” 


he might be tried here under a Special Commission. Lorp CAMPBELL, C.J., in his 
charge to the grand jury, told them that the accused, although an alien residing 
here, was as much amenable to this provision as a native-born subject. He was 
acquitted and an indictment against him for conspiracy which had been found 
against him at the Central Criminal Court and removed into the Queen’s Bench 
was not proceeded with. In the same year there is to be found in the same volume 
of State Trials reference to R. v. Tchorzewski (2) in which the defendant was 
indicted for publishing in French a seditious libel justifying the attempt to 
murder the Emperor. The defendant having expressed his regret, the Crown 
was willing to accept a verdict of “* Not Guilty ’, but Lorp CampBE Lt, CWJ., 
made the following observation at the conclusion of the proceedings: 


** But those who find an asylum here must ever bear in mind that while 
they have the protection of the law of England they are bound to obey 
that law, and they are equally liable with the subjects of Her Majesty for 
any crime which may be committed by them while they are resident within 
the realm. I hope they will bear this in mind and will understand that it is a 
crime on the part of a British subject, or for a foreigner owing temporary 
allegiance to the Crown of England, to-plot and conspire for the commission 
of a crime in a foreign country, or for the commission of a crime in this 
country.” 


There had, of course, been no argument on the matter and the defendant had 
not been charged with conspiracy. R. v. Kohn (3) is undoubtedly the most 
relevant case, though it is by no means easy to determine from the report 
what was or was not decided expressly or by inference by WIrttEs, J. 
The prisoner was indicted for conspiring at Ramsgate with the owner and 
master and mate of a ship named the Alma to cast away or destroy the vessel 
with intent to prejudice Belgian underwriters. The prisoner was a foreigner and 
the ship a Prussian merchant vessel. She was loaded at Ramsgate. Six days 
from the date of sailing she was scuttled and sunk far from the English coast 
and out of the jurisdiction of the court sitting at Maidstone Assizes. Evidence of 

(1) (1858), 8 State Tr. N.S. 887. 

(2) (1858), 8 State Tr. N.S. 1091. 

(3) (1864), 4 F. & F. 68. 
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the conspiracy to which the accused was alleged to have been a party consisted 
of a number of statements made by him to the mate of the British vessel Helena, 
by which the crew of the Alma had been rescued, and to a clerk to the Salvage 
Association of Lloyds and other persons after his arrest. He said that, on the 
captain’s orders, he had cut a piece out of the side of the ship at Ramsgate and 
bored holes in her and then plugged the holes; later, when the Helena was hailed, 
he removed the plugs. He spoke to a conversation with the mate in which the 
latter had stated the vessel would never reach her destination and spoke of 
making away with her. The prisoner had then remarked: ‘‘ Then you may as 
well sink her at once, on the bar.” To this the mate had replied that it would be 
too close to land. It is clear that there was no express agreement one way or the 
other whether the vessel was to be scuttled within or without territorial waters, 
but she was, in fact, destroyed outside. On this evidence, WILLEs, J., directed 
the jury as follows: 


“ The ship was a foreign ship, and she was sunk by foreigners far from the 
English coast, and so out of the jurisdiction of our courts. But the conspiracy 
in this country to commit the offence is criminal by our law. And this case 
does not raise the point which arose in R. v. Bernard (1), as to a conspiracy 
limited to a criminal offence to be committed abroad. For here, if the prisoner 
was party to the conspiracy at all, it was not so limited, for it was clearly 
contemplated that the ship might be destroyed off the bar at Ramsgate, 
which would be within the jurisdiction. The offence of conspiracy would be 
committed by any persons conspiring together to commit an unlawful act 
to the prejudice or injury of others, if the conspiracy was in this country, 
although the overt acts were abroad. The parties who concocted the con- 
spiracy, it is obvious, could only have an object to prejudice or injure some 
other persons. For the principal offence committed, the destroying or casting 
away the vessel, the prisoner could not be indicted in this country, as he is a 
foreigner, and the ship was foreign, and the offence was committed on the 
high seas. The question then is, was it agreed and consented to by and 
between the prisoner and any other person at Ramsgate, that the ship should 
be destroyed, whether at sea or in port? The prisoner’s confession places 
it beyond a doubt that he was a party to the act of scuttling the ship; but 
was he a party to a previous conspiracy to that end?” 


The jury returned a verdict of ‘‘ Not Guilty ”. I think it is clear that Wixzzs, J., 
took the view that, on the evidence, it was not possible for the jury to find that 
the conspiracy was limited to scuttling on the high seas. He says in terms: 
“Here it was not so limited’. Accordingly, it was not necessary for him to 
direct them as to the law applicable to a conspiracy so limited. On the other 
hand, if he had thought that a conspiracy limited to scuttling in territorial waters 
would alone have been indictable, he no doubt would have directed the jury to 
acquit. He left it to the jury to decide whether the prisoner was party to a 
conspiracy which, on the evidence, was one which left open where the scuttling 
was to take place. This he regarded as a criminal conspiracy because it was not 
limited to the high seas. The case is, in my opinion, therefore inconclusive as to 
the law with regard to conspiracies so limited. 

The Court of Criminal Appeal interpreted this case as authority for the follow- 
ing four propositions:—(i) That an alien who scuttled a foreign ship out of the 
jurisdiction is not indictable here; (ii) That to conspire to scuttle out of the 
jurisdiction is not indictable; (iii) To conspire to scuttle whether the ship should 


(1) (1858), 8 State Tr. N.S. 887. 
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be within or without the jurisdiction is indictable as the ship might be scuttled 
in an English port or within English territorial waters; (iv) That to conspire 
to injure persons within by doing an act out of the jurisdiction is indictable. 
I agree as to (i) and (iii) but I do not think it is an authority for (ii) and (iv). 

STEPHEN, J., in referring to this case in Roscor’s CrIMINAL EviDENCE (7th 
ed.) at p. 244, expressed a view similar to that which I have indicated above as 
to what was actually decided, but added “ but on principle it ought to be 
criminal”. In his History or THE CriumaLt Law oF ENGLAND, vol. 2, 
pp. 13 and 14, dealing with the question of conspiracies in England to commit 
crimes abroad (other than murder), he regards the law as unsettled, and expresses 
the view that it is the duty of the legislature to remove all doubt by putting such 
conspiracies, subject to certain possible exceptions, on the same footing as crimes 
committed in England. R. v. Brisac (1) was a case of conspiracy in a British 
ship on the high seas, and turned on the question of the venue necessary to 
found the jurisdiction for trial at Westminster, it having been contended 
that the offence was only triable under the Admiralty Commission. It 
is, accordingly, of no assistance in this case. In R. v. Warburton (2) the 
defendant was indicted for conspiring with Joseph Warburton and W. H. 
Pepys to cheat and defraud his partner Lister. The partnership was English, 
but part of the business was carried on at Urbigau in Saxony. The defendant 
had given notice for dissolution of the partnership between himself and Lister 
which would necessitate the taking of an account of the partnership property and 
its division, after payment of liabilities, between the partners. The conspiracy 
was by false documents and false entries in the books in Saxony to make it 
appear that Pepys was a creditor of the firm, so that certain partnership property 
was to be withdrawn and handed to Pepys or otherwise abstracted and kept back 
for division between the defendant Pepys and Joseph Warburton to the exclusion 
of Lister. Although the fraudulent acts were to be performed abroad, the ulti- 
mate taking of the account and division of the partnership property would take 
place in England. No objection was raised on the ground that the fraudulent acts 
were to be performed abroad. The only point taken was that the fraud at that 
date was one which, apart from conspiracy, was neither actionable nor criminal, 
and, therefore, the conspiracy could not be criminal. It was held that the acts 
agreed to be done constituted a civil wrong and, therefore, the conspiracy was 
criminal. As the final act necessary to effect the fraud was to be carried out in 
this country on a person here, this also is a case from which I am unable to derive 
much assistance. 

One further case must be mentioned, viz., R. v. Whitchurch (3). In this 
case three persons, one of whom was Elizabeth Cross, were charged with 
conspiring to procure the abortion of the said Elizabeth Cross. The offence 
of administering to herself any poison or other noxious thing or unlawfully 
using any instrument or other means with intent to procure her abortion 
requires that the woman should be with child. Elizabeth Cross was, in 
fact, not pregnant. In the case, however, of persons other than the woman herself 
the Offences against the Person Act, 1861, s. 58, enacts: 


**. . \ and whosoever with intent to procure the miscarriage of any 
woman, whether she be or be not with child, shall unlawfully administer 
to her or cause to be taken by her any poison or other noxious thing, or 

(1) (1803), 4 East, 164. 


(2) (1870), 35 J.P. 116; L.R. 1 C.C.R. 274. 
(3) (1890), 54 J.P. 472; 24 Q.B.D. 420. 
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shall unlawfully use any instrument or other means whatsoever with the 

like intent, shall be guilty of felony.” 

All the accused were convicted. In the case of Elizabeth Cross, Wits, J., 
the trial judge, stated a Case for the Court of Crown Cases Reserved. In it he 
stated his opinion that, whether or not it was no offence for a woman not pregnant 
to do such acts to herself intending thereby to procure abortion which was 
actually impossible, it was none the less criminal in her to conspire to commit a 
felony (which the administration of drugs and the use of instruments would have 
been in her as well as in the men if she had been pregnant), because the commis- 
sion of the felony was rendered impossible by circumstances unknown to her. 
But he went on to state his further opinion that for the woman to conspire with 
the men to have certain things done to her, the doing of which constituted a 
felony on the part of the men, was criminal, although the object to be attained, 
if effected by herself alone and without the help of the men, might not have been 
criminal. He had, accordingly, directed the jury, if they believed the evidence, 
to convict the prisoners. The conviction was upheld, but none of the judgments 
indicate whether this was on the basis of the first part of Wrxts, J.’s opinion 
or on the second. If either was correct, the conviction had to stand. It is true 
that no distinction is drawn between the two alternative bases for the judge’s 
opinion, but I do not think this case affords a very firm ground for drawing any 
fundamental conclusions with regard to the law of criminal conspiracy. 

Counsel for the Crown based his case principally on the contention that, the 
essence of the crime being the agreement, it is immaterial where it is intended 
to be carried out, or on whom the crime or fraud is to be perpetrated. It is, he 
said, unnecessary to allege in the count the locality of the scene of the designed 
operations, while it is necessary to state the locality of the agreement to give 
jurisdiction to the court of trial. But, alternatively, while saying he was not 
concerned to show in what particular category of conspiracy the present case 
came, he submitted that, being a conspiracy to defraud, it came within the class 
of conspiracies to do acts which are mala in se and, as such, clearly criminal in 
their nature, irrespective of locality. He contended that acts which were criminal 
at common law, such as murder and theft, although subsequently made statutory 
offences, were to be regarded as crimes, even if for procedural or other reasons 
they were not punishable here. And in this category he sought to include 
“frauds ’’. By way of illustration he cited certain passages from the judgment 
of DEvutn, J., in the recent case of R. v. Martin (1). 

My Lords, this argument is an attractive one and it accords to some extent with 
the views expressed by Mr. Justice WRIGHT in the passages already cited from his 
Law oF CRIMINAL CONSPIRACIES AND AGREEMENTS, where he refers more than once 
to acts which “‘ ought to be ” regarded as “ crimes ”’, although they may not, in 
fact, be punishable, and suggests this as the test for determining whether a 
particular conspiracy should be regarded as criminal. But it is significant that he 
also considered the task of classifying the acts which would determine the 
criminality of conspiracy was one for the legislature. Ideas as to what acts are 
mala in se vary widely in different periods of time and in different parts of the 
civilised world. This classification is none the less one which may still be of 
assistance in certain spheres of the law, but the criminal law requires the maxi- 
mum degree of definition, and so uncertain a test as this seems to me ill-suited 
for the determination of the limits of criminality in the field of conspiracy. 
Moreover, I think the following passage in 10 HatsBury’s Laws or ENGLAND 
(8rd ed.), p. 271, para. 501: 


(1) 120 J.P. 255; [1956] 2 All E.R. 86; [1956] 2 Q.B. 272. 
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“A crime is an unlawful act or default which is an offence against the 
public, and renders the person guilty of the act or default liable to legal 
punishment ”’, 

correctly defines the nature of a crime in the criminal law. 

My Lords, I share the views of R. S. Wricut, J., and STEPHEN, J., 
that the task of determining what conspiracies, if any, in this already 
indeterminate field are to be triable and punishable in this country when the 
acts planned would not themselves have been indictable here if carried out 
abroad, is not one which is suitable for your Lordships sitting in your judicial 
capacity. In this connection, I would make further reference to Stk WILLIAM 
HotpswortH. At p. 277 of vol. 3 he wrote: 


‘“* Moreover, at all periods of our history it has been far more difficult 
to extend the criminal law by a process of judicial decision than any other 
branch of the law. There has always been a wholesome dread of enlarging 
its boundaries by anything short of an Act of the legislature.” 


No one has ever been convicted of such a conspiracy, and, if it is in the public 
interest that such conspiracies should be triable and punishable here, it is, I 
think, for the legislature so to determine. The comity of nations can hardly 
require the acceptance of the Crown’s contentions in the present case, having 
regard to the non-recognition of conspiracy as a crime in Germany. Moreover, 
in the field of criminal law, the comity of nations can best be served by treaties 
of extradition. 

I have reached the conclusion that the decision of the Court of Criminal Appeal 
that a conspiracy to commit a crime abroad is not indictable in this country 
unless the contemplated crime is one for which an indictment would lie here is 
correct and, from what I have already said, it necessarily follows that a con- 
spiracy of the nature of that charged in count 3 as proved in evidence—which, 
in my view, was a conspiracy to attain a lawful object by unlawful means rather 
than to commit a crime—is not triable in this country, since the unlawful means 
and the ultimate object were both outside the jurisdiction. In so deciding I 
would, however, reserve for future consideration the question whether a con- 
spiracy in this country which is wholly to be carried out abroad may not be 
indictable here on proof that its performance wouid produce a public mischief 
in this country or injure a person here by causing him damage abroad. For 
these reasons I would dismiss this appeal. 

My noble and learned friend, LORD RADCLIFFE, who is unable to be 
present today, has asked me to say that he concurs in the opinion that I 
have just delivered. Ne 

LORD SOMERVELL OF HARROW: My Lords, I agree that the appeal 


should be dismissed for the reasons given by my noble and learned friend, Lorp 


TUCKER. 
Appeal dismissed. 


Solicitors: Solicitor, Board of Trade; Stikeman.& Co.; Galbraith & Best. 
G.F.L.B. 
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CHANCERY DIVISION 
(HARMAN, J.) 
January 29, 1957 


RE FREEMAN-THOMAS INDENTURE. EASTBOURNE CORPORATION 
v. TILLEY AND OTHERS 


Local Authority—Plan to build school—Land subject to restrictive covenant— 
Discharge of restriction—Law of Property Act, 1925 (15 & 16 Geo. 5, c. 20), 
8. 84 (2). 

In 1901 the tenant for life of the R. estate conveyed to the applicant, a local 
authority, eighty-two acres, part of the settled land. The authority, with the 
tenant for life ‘“‘ and others the owners for the time being of the R. estate ... 
and his and their heirs and assigns ’’, entered into, among others, covenants to 
keep the land for a public park or common and not to erect any building on any 
part thereof nor to fell any timber or timberlike trees without the consent of the 
owner for the time being. The R. estate ceased to exist, there was nobody entitled 
to enforce the convenants contained in the conveyance of 1901, and the estate was 
broken up, houses being built on the land in question. The authority wished to 
build on a small part of the land subject to the covenants a grammar school, and 
asked under s. 84 (2) of the Law of Property Act. 1925, for a declaration that the 
whole land was no longer subject to the restrictive covenants. Thirty-nine parties 
living in the vicinity of the proposed school were joined as respondents, but nobody 
entered an appearance. 

Hep: the court had jurisdiction to make the declaration asked for because the 
covenants were obsolete and could not be legally enforced, and, as none of the 
opponents appeared, the court would exercise its discretion and make the declara- 
tion in respect of part of the land so far as necessary. 


ADJOURNED SUMMONS. 


Eastbourne Corporation applied by originating summons for a declaration 
that certain land previously forming part of the Ratton Estate and numbered 
303 on a plan drawn on an indenture dated Aug. 16, 1901, and made between 
Freeman Freeman-Thomas and others of the first part, the Settled Land Act 
trustees therein named of the second part, and Eastbourne Corporation of the 
third part, was no longer affected by the restrictive covenants contained in 
the indenture and that such restrictive covenants were not enforceable by 
any person. There were thirty-nine respondents, none of whom entered an 
appearance. 

By the indenture of 1901 certain lands, commonly called the Decoy and Ham 
Shaw together with the pasture land and the piece of land called or known as 
the Polo Ground adjoining thereto, all of which premises contained about eighty- 
two acres and were delineated on a plan drawn on the indenture and thereon 
coloured dark green and light green, were conveyed to the corporation in fee 
simple. Eastbourne Corporation covenanted in the indenture as follows: 


‘* And the corporation do hereby for themselves and their assigns covenant 
with the said Freeman Freeman-Thomas and other the owner or owners for 
the time being of the Ratton Estate in the said County of Sussex his and 
their heirs and assigns in manner following that is to say: ” 


There followed six separate covenants of which the three principally relevant 
to the present application were numbered 1, 2 and 6. Of these the first was in 
the following terms: 


‘‘1. The corporation shall for ever hereafter maintain the said pieces 
of land hereby conveyed and coloured dark green and light green respectively 
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on the said plan as a public park or common and for no other purpose 
whatsoever.” 


This covenant was, however, made subject to four provisos. These conferred 
on the corporation the benefit of an existing tenancy of the polo ground, and 
rights of letting the land coloured light green on the said plan, which was land that 
was not wooded. The proviso principally relevant was that lettered (d) which 
was in the following terms:— 


‘* (d) That the corporation shall have full right and liberty to sell or let the 
whole or any part or parts of the piece of land coloured light green and 
numbered 303 on the said plan for the erection thereon of not more than 
four private houses according to plans to be approved by the tenant for 
life or the trustees for the time being of the said Ratton Estate, such approval 
not to be unreasonably withheld.” 


The land coloured light green and numbered 303 on the said plan was pasture 
land adjoining the polo ground. The other two relevant covenants were 
numbered respectively 2 and 6 and they ran as follows: 


**2. Save as herein otherwise provided the corporation shall not erect 
any building on any part of the land hereby conveyed without the consent 
in writing of the said Freeman Freeman-Thomas or other the owner or 
owners for the time being of the said Ratton Estate or of the trustees for the 
time being of the said estate Provided that this restriction shall not apply 
to the erection of any pavilion, shelter, lavatory, urinal, restaurant, conserva- 
tory, bandstand, or other erection or building usually erected in a public 
park or pleasure ground. 6. The corporation shall keep the existing fences 
and hedges forming the outer boundaries of the land and hereditaments 
hereby conveyed in good order and shall within ten years from the date of 
these presents erect an unclimbable fence along the line of such outer 
boundaries . . .” 

The corporation covenanted, also, not to fell timber without consent. 


Newsom, Q.C., and Abel-Smith for the applicants, Eastbourne Corporation. 
The respondents did not appear. 


HARMAN, J.: On Aug. 16, 1901, Mr. Freeman-Thomas, afterwards the 
Marquess of Willingdon, being then the tenant for life of a very large estate on 
the outskirts of Eastbourne, conveyed part of it to the Eastbourne Corporation 
for a consideration in money. It consisted of land known as the Decoy and 
Ham Shaw together with some pasture land and a piece of land known as the 
Polo Ground adjoining—eighty-two acres in all. Part of the consideration for 
that assurance was a covenant by the corporation expressed to be entered into 
by them with Mr. Freeman-Thomas “‘ and other the owner or owners for the time 
being of the Ratton Estate . . . his and their heirs and assigns’. The covenant 
was to maintain the land for ever “ as a public park or common and for no other 
purpose whatsoever ” but subject to certain provisions as to letting (in effect) 
such part of the land as was not wooded. Thus this part of the land, subject to 
the tenancy of the polo ground, was let to various people from time to time for 
playing fields, and I gather, up to now, for nothing else. It was further pro- 
vided in the deed that the corporation were not to erect any building on any 
part of the land (with an exception here immaterial), without the consent of Mr. 
Freeman-Thomas or other the owner for the time being of the Ratton Estate or 
the trustees for the time being of the estate. Further, the corporation were not 
entitled without like consent to fell any timber or timberlike trees. 
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That was in 1901 when the world was a very different place from what it is 
today. A park was made by the corporation on the site of the woods, which I 
gather has been open to the public as such ever since. Eastbourne is a growing 
place, and the park has become surrounded more and more by small houses. 
Children from the small houses have to be educated, and the corporation have 
come to the conclusion (as to the wisdom of which I am not concerned) to build, 
if they may, a grammar school on a comparatively small part of the recreation 
ground adjoining the park. Their counsel are instructed that it is not their 
intention in fact to curtail the recreation ground and the playing fields in the 
vicinity. They have another piece of land which they can substitute for that 
which they build on. The ground in question, being included in the conveyance 
to the corporation, was subject to the covenant with Mr. Freeman-Thomas, his 
heirs and assigns and other the owners of the Ratton Estate: but today there is 
no Ratton Estate. The mansion house of Ratton has disappeared either by 
enemy action or accidental fire, I know not which, and the estate has been 
broken up into small plots with houses. There is now no land in settlement 
belonging to the family in that part of the world. I have ample evidence before 
me that the present representative of the family says that he has no interest in 
the matter. 

In those circumstances the question is, who else can have any such interest? 
The covenant does not purport to be made with the owner for the time being of 
any part of the Ratton Estate but with the owner of the estate as a whole, and 
there appears to be no such owner. The deeds are still in the hands of the 
vendors’ solicitors and have not been handed over to any purchaser. That is 
evidence that the Ratton Estate as such has not passed to anybody as a purchaser, 
and it seems to me impossible to say that there is anybody now in a position 
to enforce these covenants. It would be an extraordinary state of things if 
they were binding, because the corporation would then be prevented from ever 
getting any consent to build anywhere, or indeed cutting down any of the trees 
in the woods. My judgment is that these covenants are obsolete, and there 
being nobody interested now they are not in fact at anybody’s command. 

In those circumstances, the corporation was entitled as a public body with a 
contractual obligation and no more, but no doubt open to criticism of the neigh- 
bours and ratepayers, to make an application concerning this instrument under 
8. 84 of the Law of Property Act, 1925. Ins. 84 (2) we find these words: 


“ The court shall have power on the application of any person interested— 
(a) To declare whether or not in any particular case any freehold land is 
affected by a restriction imposed by any instrument; (b) To declare... 
whether the same [the restriction] is enforceable and if so by whom.” 


Section 84 (2) has not been referred to very often, but there is one reported case 
before Maucuam, J., Re Sunnyfield (1), where a somewhat similar application 
was made to him, and he made an order under s. 84 (2) that the covenants there 
involved were no longer effective. 

In the present case, as in Re Sunnyfield (1), no opposition or body of opponents 
could be discovered. There are a lot of local people who grumble in a vague 
way and say: ‘‘ This kind of trust is something which the local authority ought 
not to break ”’, but nobody comes on their behalf and says that he is entitled as 
a matter of law to object to the breach of this covenant. In those circumstances, 
what is the corporation to do? Mavucuam, J., says: 


** When such an order as this is asked for, the court ought to make every 


(1) [1932] 1 Ch. 79. 
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effort to see that all persons who may wish to oppose the making of the 
order have the opportunity of being heard, stating their objections in 
argument before the court, and inviting the court to refuse to exercise its 
powers. In the present case, it seems that every effort has been made 
to give notice to all persons having a probable interest in the property, 
and accordingly I ought not to refuse to proceed to the hearing of the 
matter.” 


The powers of the court are discretionary and not obligatory. The corporation 
here has joined as respondents a large number of people, none of whom has 
entered appearance or made a move to respond. The respondents number 
thirty-nine, but of that number two have ceased to have any interest in the 
matter. The thirty-seven who are left are interested in plots of land more or less 
adjacent to the plot on which it is proposed to build the grammar school. Those 
plots are shown on Exhibit ‘“ F.H.B.11” of the town clerk’s affidavit. It has 
been proved by certificate that no appearance on any other party’s behalf has 
been entered. Is that an adequate compliance with Maucuam, J.’s injunction? 
I think on the whole that it is. I cannot see that anyone else can have any real 
interest in this matter. These people live in houses which are more or less in 
proximity to the proposed school, and, therefore, it might be supposed that the 
proximity of noisy schoolboys would to some extent depreciate the value of their 
properties, but, nevertheless, none of them has come and said that he is entitled 
to the benefit of these covenants. The truth is that nobody could possibly have 
said so or could have put forward such a plea. The objections which they have 
made are in fact objections more of a moral or ethical nature which this court 
will only look at because this is a discretionary jurisdiction. 

In my judgment legally there is no one who can enforce these covenants. 
The only serious question is, ought I to exercise a jurisdiction which is, as I say, 
of a discretionary kind? The words of the section are: ‘‘ The court shall have 
power ... to declare”’. It seems to me that that is a power which I should 
use on this occasion, and I propose to do so in order to quiet possible objections 
which might be raised by people who have not chosen to come forward here but 
may like to cherish a grievance hereafter. Consequently, I propose to make a 
declaration that the property described in the heading to the originating summons, 
which will be set out on a plan conveniently annexed to the order, is not affected 
by the restrictions imposed by the instrument mentioned in the heading nor are 
they enforceable by any person. I do not think the court is entitled to make a 
general order but only to declare that-the land brought to its notice on the 
particular application is or is not subject to the operation of the restrictive 
covenant. a 

Declaration accordingly. 

Solicitors: Sharpe, Pritchard & Co., for Town Clerk, Eastbourne. 

F.G. 
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QUEEN’S BENCH DIVISION 
(Lorp Gopparp, C.J., CASSELS AND LYNSKEY, JJ.) 
January 30, 1957 
ARMSTRONG v. CLARK 


Road Traffic—Driving while under influence of drink or drug—** Drug ’—Insulin 

Road Traffic Act, 1930 (20 & 21 Geo. 5, c. 43), s. 15 (1). 

For the purposes of s. 15 (i) of the Road Traffic Act, 1930, which makes it an 
offence for any person to drive or attempt to drive a motor vehicle on a road or 
other public place while under the influence of drink or a drug to such an extent 
as to be incapable of having proper control of the vehicle, ‘* drug ”’ includes some- 
thing given to cure or alleviate or assist an ailing body, e.g., insulin even though 
properly taken by a diabetic. 

Per Lorp Gopparp, C.J.: ‘‘ Drink ’’ means, I think, alcoholic drink. 

CasE STATED by justices for the county of Chester. 

On Aug. 28, 1956, three informations were preferred by the appellant against 
the respondent that he on Aug. 13, 1956, at Over Alderley unlawfully did drive 
a motor car on a road called Macclesfield Road (i) when under the influence of a 
drug to such an extent as to be incapable of having proper control of the vehicle, 
contrary to s. 15 (1) of the Road Traffic Act, 1930, (ii) without due care and 
attention, contrary to s. 12 of that Act, and (iii) without reasonable consideration 
for other persons using the road, contrary to s. 12 of that Act. 

The informations were heard at Wilmslow Magistrates’ Court, when the 
following facts were found: (a) that the respondent was a registered pharma- 
ceutical chemist and had suffered from diabetes for the past twelve years; 
(b) that at or about 6.10 p.m. on Aug. 13, 1956, the respondent returned from 
his place of employment to his residence and after taking by injection his usual 
and prescribed quantity of eighteen units of soluble insulin B.D. and consuming 
a regulated meal, he drove in his motor car to a cinema at Wilmslow, a distance 
of approximately two miles, arriving at 6.40 p.m.; (c) that at or about 9.0 p.m. 
on the same day the respondent, who was unaccompanied, commenced to leave 
the cinema and remembers no more than that he walked or was walking down 
the steps at the entrance of the cinema; (d) that he did in fact get into his 
motor car which he then drove from Wilmslow to Alderley Edge and then along 
a road known as Macclesfield Road and that at a point approximately four 
miles from the cinema his car left the roadway, went through the nearside hedge 
into an adjoining field, travelling a distance of some two hundred yards until 
it stopped in gear; (e) that the respondent was discovered by the landowner at or 
about 10.15 p.m. on the same night sitting rigidly at the wheel of his motor car 
but in a semi-comatose state; (f) that the respondent was taken to the Maccles- 
field General Infirmary and examined at 11.35 p.m. by the resident surgical 
officer; (g) that the respondent had not sustained any apparent injury and 
was at the time of his examination in a hypoglycaemic coma due to the over- 
action of the insulin injection which he had taken earlier; (h) that according 
to the medical evidence (i) insulin was a hormone normally secreted by the 
pancreas and in the case of a diabetic the pancreas failed to manufacture insulin, 
which had therefore to be extracted from the pancreas of sheep or cattle and 
thereafter injected into the patient, and that, as taken by a diabetic, insulin was 
not a drug and without such injections the respondent would not live, and (ii) 
a diabetic suffering from a hypoglycaemic attack might, in its initial stages and 
prior to the onset of total unconsciousness, act as an automaton and with 
complete amnesia of his actions and surroundings. 
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The appellant contended that the respondent, whilst driving the motor car 
after leaving the cinema was under the influence of a drug, namely, insulin, 
to such an extent as to be incapable of having proper control over his vehicle, 
and was also guilty of driving without due care and attention or without reason- 
able consideration for other road users. The respondent contended that on the 
medical evidence his taking of insulin was not the taking of a drug, but the 
replacement of an essential hormone which his body mechanism was unable to 
secrete and of which it was therefore totally deficient; that he was not under the 
influence of a drug within the meaning of s. 15 (1) of the Road Traffic Act, 1930, 
and that being totally unaware that he was driving a motor car he could not be 
guilty of the offence of driving without due care and attention or without 
reasonable consideration for other road users. The justices were of opinion that 
the respondent’s submissions were well founded and dismissed the informations. 
The appellant appealed. 

The questions for the opinion of the High Court were (a) whether the taking 
of insulin by the respondent was, in the circumstances which occurred, such as 
would make him liable to be found guilty of an offence under s. 15 (1) of the 
Road Traffic Act, 1930, and (b) whether the respondent committed such offence 
or an offence contrary to s. 12 of the Road Traffic Act, 1930. 


R. J. Parker and F. P. Neill for the appellant. 
Howard, Q.C., and Da Cunha for the respondent. 


LORD GODDARD, C.J.: The respondent was charged before the justices, 
first of all, with being under the influence of a drug to such an extent as to be 
incapable of having proper control of the vehicle contrary to s. 15 (1) of the Road 
Traffic Act, 1930. 

Unfortunately the respondent is a diabetic. We know that modern science 
has not only found the cause of diabetes, but has found a remedy—not a remedy 
which cures, but one which enables a diabetic to continue his ordinary avocations. 
It supplies the deficiency which causes the condition, so that with the assistance 
of insulin the diabetic can live an ordinary normal life. The respondent is 
himself a pharmaceutical chemist, and so ought to know about the action of 
these things, but I am not laying any stress on that. [His Lorpsuip referred 
to the Case Stated, and continued:] What is found is that his condition was 
due to an injection of insulin. He perfectly properly takes insulin because it has 
been prescribed for him: unfortunately it may have this effect on a person. 

The only question which the justices ask this court is whether the taking of 
insulin by the respondent was, in the circumstances which occurred, to be 
regarded as taking a drug which would make him liable to be found guilty of an 
offence under s. 15 (1). In my opinion, for the purposes of this Act, it is a drug. 
Many things which are not drugs can be taken by a person, but a drug means 
what I might for convenience call a medicant or medicine, something given to 
cure or alleviate or assist an ailing body. That is one definition. The definitions 
which are given in the Oxrorp DicTIoNaRy are very comprehensive, but I do 
not think that the ordinary person would have any doubt that a person taking 
insulin is taking what, in ordinary parlance, would be called a drug in the sense 
of a medicine. 

The statute is perfectly clear. Section 15 (1) (as amended) provides: 


‘* Any person who when driving or attempting to drive . . . a motor 
vehicle on a road or other public place is under the influence of drink or a 
drug to such an extent as to be incapable of having proper control of the 
vehicle, shall be liable . . .” 
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to a penalty. The penalty, I need hardly say, is entirely at the discretion of 
the bench. In Thomson v. Knights (1) I was discussing a self-induced state of 
incapacity, and I was distinguishing a case where the state of incapacity is 
caused by something that the man does from the case where the state is caused 
by something that he does not do, such as a heart attack or some illness. I 
went on to say, however, and I adhere to the view that I expressed, that the 
offence was being in charge of the car when in a state of incapacity, providing the 
incapacity is caused by drink or a drug. 

I do not think that it is necessary to consider the ingenious point counsel 
for the respondent took whether a non-alcoholic beverage is drink within the 
meaning of the Act. If it were necessary to do so, I should be inclined to apply 
the dictum of Martin, B., which is on record, where the bailiff was sworn 
to keep the jury without meat or drink, or any light but candlelight, and a 
juryman asked if he might have a glass of water. Martin, B., said: 


“ Well, it is certainly not meat and I should not call it drink. He can 
have it.” 


I think that drink means alcoholic drink. 

It is impossible to say that the respondent was not under the influence of a 
drug, and, therefore, I think that the case must go back with a direction that 
insulin is a drug for the purposes of this section. The offence has been com- 
mitted, but I am not inclined, and my brothers think the same, to send back 
the other two informations, one of which charges him with driving without due 
care and attention, and the other with driving without reasonable consideration 
for other persons using the road. It is only fair to him to say that he did drive 
off the road. At any rate, it is not necessary to send those back because one 
does not want to prosecute a man twice for the same circumstances. If he 
was driving without due care and attention, it was because he was under the 
influence of a drug. This case must go back with a direction that this section 
was designed for the protection of the public, and if a person happens to be in 
a condition of health that renders him subject to going into a coma, or forces him 
to take remedies which may send him into a coma, the answer is that he must 
not drive because he is a danger to the rest of Her Majesty’s subjects. It is 
enough to say that we send this case back to the justices, answering their question 
by saying that the taking of insulin in such circumstances as occurred would 
make the respondent liable to be found guilty of the offence, and that he did 
commit the offence under s. 15 (1) of the Act; but we do not send back the 
other summonses under s. 12. 


CASSELS, J.: I agree. I am of the view that s. 15 (1) of the Road 
Traffic Act, 1930, was particularily worded in the way in which it appears, 
namely, 


“Any person who when driving or attempting to drive, or when in 
charge of [but this has now been modified], a motor vehicle on a road or other 
public place is under the influence of drink or a drug to such an extent as to 
be incapable of having proper control of the vehicle, shall be liable . . .” 


and then follow the consequences. 

I would define the word “‘ drug ”’ as being a substance used as a medicine. 
The mischief, against which this section seeks to provide, is that of going on to @ 
toad with a dangerous thing like a motor vehicle and being under the influence 
of a drug to such an extent as to be incapable of having proper control of that 


(1) 111 J.P. 43; [1947] 1 All E.R. 112; [1947] K.B. 336. 
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vehicle. The statute makes that an offence. It is little consolation to anybody 
who should unfortunately be injured by a person driving when under the 
influence of a drug, for him to be told that the driver was under the influence 
of a drug and therefore it was not his fault. The question may well arise in some 
future case, and will then have to be decided, whether a person was negligent 
if he drove whilst under the influence of a drug. This drug is applied by injec- 
tion. The insulin is injected into the system, and anyone who has been in the 
army knows very well that after inoculation against certain diseases one certainly 
does not feel in a condition to have charge of a motor vehicle. 

In my opinion this case should go back to the justices in the manner suggested 
by my Lord. I agree with the course proposed. 


LYNSKEY, J.: I agree. Section 15 (1) of the Road Traffic Act, 1930, 
was passed for the purpose of protecting the public using the roadways. In my 
view, the prosecution have to prove two things in order to succeed: First they 
have to prove that the person accused was either driving or attempting to drive 
a motor vehicle on a road or public place. Secondly, they have to prove that 
he was under the influence of drink or a drug to such an extent as to be incapable 
of having proper control of the vehicle. Having proved those two things, 
in my view, the prosecution have proved the case for which the section provides. 
I say that because it is quite clear that Parliament, in passing this particular 
section, was very concerned about persons driving on the public roads.in a 
state of being under the influence of either drugs or drink, because sub-s. (2) 
of the same section makes it compulsory on the justices who convict of this 
particular offence to disqualify the person from driving for the next twelve 
months, unless there are special circumstances. I think the section was intended 
to keep off the roads, so far as it could, people attempting to take control, or 
having control, while not being in a fit condition to do so owing to drink or 
drugs. I am satisfied that on the ordinary definition insulin would be treated as, 
and is, a drug. In those circumstances, I agree with what my brothers have said. 

Appeal allowed. 

Solicitors: Gregory, Rowcliffe & Co., for Hugh Carswell, Chester; Charles 
Russell & Co., for Skelton & Co., Manchester. 

T.R.F.B. 
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inal Law—Sentence—Probation order—Breach—Fresh order made by super- 
vising court for three years from date of fresh order—Original order not dis- 
charged— Validity of fresh order—Criminal Justice Act, 1948 (11 & 12 Geo. 6, 
c. 58), s. 3 (1), 8. 6 (3), sched. I, para. 3, proviso (a). 

In December, 1955, a girl aged about 19 was convicted at P. magistrates’ court 
of larceny and was put on probation for two years. She committed breaches 
of the probation order, and on May 4, 1956, the Havant Magistrates’ Court, the 
supervising court for the district in which she was residing, made a fresh probation 
order for three years from that date. She committed a breach of that order also 
and was brought back to the Havant Magistrates’ Court, who then committed 
her for sentence to quarter sessions. Quarter sessions imposed a sentence of 
Borstal training. A motion for certiorari was made on behalf of the girl to quash 
the probation order of May 4, 1956, on the ground that, the original probation 
order not having been discharged, the girl was, in effect, put on probation for a 
period longer than three years, contrary to s. 3 (1) of, or sched. I, para. (3), pro- 
viso (a), to, the Criminal Justice Act, 1948. 

HELD: that the order of May 4, 1956, was valid as (a) under s. 6 (3) of the Act 
of 1948 the magistrates’ court had power to deal with the girl in any manner in 
which they could have dealt with her if she had just been convicted of the original 
offence and this included putting her on probation for three years from May 4, 
1956; and (b) the new order did not purport to amend the original order, and, there- 
fore, was not affected by the provisions of sched. I, para. 3, proviso (a). 

HE LD, further, that the original order, though not formally discharged, became 
ineffective on the making of the new order. 


C 


Morton for order of certiorari. 

Doris Ethel Jacobs, the mother of a girl named Audrey Helena Baker, an infant, 
moved for an order of certiorari to quash an order made by the Havant Magistrates’ 
Court on May 4, 1956, placing the girl on probation for three years from that date. 
The ground of the application was that an earlier probation order made by the 
Poole Magistrates’ Court in respect of the girl had not been discharged, and that 
the girl was, accordingly, in effect placed on probation for a period exceeding 
three years, the maximum period allowed by s. 3 (1) of, and sched. I, para. (3), 
proviso (a), to, the Criminal Justices Act, 1948. 

C. Ingram Poole and A. R. Tyrrell for the applicant. 


D. A. Grant for the justices. 
Cur. adv. vult. 


Jan. 30. LORD GODDARD, C.J., read the judgment of the court: 
The circumstances in which the probation order dated May 4, 1956, came 
to be made are these. On Dec. 8, 1955, the probationer, Audrey Helena Baker, 
then nineteen years of age or thereabouts, was convicted at the magistrates’ 
court at Poole of the larceny of money and was put on probation for two years 
with the condition that she should reside at a hostel in North London. On 
Feb. 20, 1956, the probationer was brought before a metropolitan magistrate at 
the North London Magistrates’ Court for a breach of this probation order, and, 
in addition to giving an absolute discharge for the breach, the magistrate amended 
the order by substituting residence at St. Barbara’s Approved School in the 
County of Southampton for residence at the hostelin London. As a consequence 
of the amendment as to residence the magistrates’ court at Havant became the 
supervising court for the purposes of the sections in the Criminal Justice Act, 
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1948, dealing with probation orders, and the probationer, having committed a 
further breach of the order, was brought before the magistrates’ court at Havant 
on May 4, 1956, and that court then made a new probation order for a period of 
three years. To complete the history, it seems that the probationer then 
committed a breach of the last-mentioned probation order and that on June 7, 
1956, she was committed to quarter sessions under s. 28 of the Magistrates’ 
Courts Act, 1952, and there sentenced to Borstal training, and that she is at 
present detained in a Borstal institution at Aylesbury. 

The ground on which this motion was made was that the justices at Havant 
had no power to make the probation order of May 4, 1956, because, it was said, 
as the original probation order had never been discharged, the effect of the new 
order would be that the probationer would be under probation for a period exceed- 
ing three years. We were informed that the question raised on this motion 
is one which has caused justices and their clerks some doubt, and that it has been 
the subject of discussion in legal journals; and accordingly, in dismissing the 
application at the close of the argument, we said that we would put our reasons 
for so doing in writing. We now proceed to give them. 

By s. 3 (1) of the Criminal Justice Act, 1948, it is provided: 


““ Where a court . . . before which a person is convicted of an offence 
. is of opinion that having regard to the circumstances, including the 
nature of the offence and the character of the offender, it is expedient to do 
so, the court may, instead of sentencing him, make a probation order . 
requiring him to be under the supervision of a probation officer for a period 
to be specified in the order of not less than one year nor more than three 
years.” 


By s. 5 (1) the provisions of sched. I to the Act are to have effect in relation to 
the discharge and amendment of probation orders, and by the first paragraph 
of that schedule it is provided: 


“‘ The court by which a probation order was made may, upon application 
made by the probation officer or by the probationer, discharge the order.” 


That is the only specific provision in the Act with regard to the discharge of a 
probation order. Paragraph 2 of sched. I contains provisions as to the amendment 
of an order and gives power to the supervising court to make amendments, 
but also contained in para. 3 is a proviso that: 


“* (a) the court shall not amend a probation order by reducing the pro- 
bation period, or by extending that period beyond the end of three years 
from the date of the original order.” 


Section 6 (1) provides that if during the term of probation the probationer has 
failed to comply with any of the requirements of the order he may be summoned 
to appear before the court, including (by virtue of s. 6 (2)) the supervising court. 
Section 6 (3) provides: 


“ If it is proved to the satisfaction of the court . . . that the probationer 
has failed to comply with any of the requirements of the probation order, 
that court may without prejudice to the continuance of the probation order, 
impose on him a fine not exceeding £10 or, in a case to which s. 19 of this 
Act applies, make an order . . . requiring him to attend at an attendance 
centre, or may—(a) if the probation order was made by a court of summary 
jurisdiction, deal with the probationer, for the offence in respect of which 
the probation order was made, in any manner in which the court could deal 
with him if it had just convicted him of that offence.” 
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The offence in respect of which the probation order was made was the larceny 
committed on Dec. 8, 1955; and it is quite clear that if the supervising court, 
that is to say, the Havant justices, had dealt with the probationer for that 
offence one of the manners in which they could have dealt with her on the 
conviction would have been to have made a probation order under s. 3 (1). 
Accordingly, in the opinion of the court, it follows that the justices at Havant 
were enabled by this section to make the probation order that they did. They 
could not discharge the original probation order. That could only be discharged 
by the court at Poole, the court that made the order, and only on the application 
of the probation officer or the probationer, and no such application was made 
by either. 

Now it will be observed that s. 6 (3) enables the court, before whom a pro- 
bationer is brought for failure to comply with the order, to impose a fine not 
exceeding £10 or to make an order requiring him to attend at an attendance 
centre without prejudice to the continuance of the probation order. That last 
provision as to the continuance of the probation order does not apply if the 
justices act under the provisions of para. (a), and decide to deal with him in any 
manner in which they could have dealt with him if they had just convicted him 
of that offence. They are not required, therefore, to have regard to the fact 
that a previous probation order is in existence, except in so far as they have to 
find whether there has been a breach of that order, and, in the opinion of the 
court, it follows that, once the supervising court intend to deal with the case 
otherwise than by imposing a fine of not more than £10 or making an attendance 
centre order, the effect is that the previous probation order can no longer have 
effect. 

It is clear that for a breach of an order justices can sentence the probationer 
to prison. The probation order could have no effect during the sentence of 
imprisonment. It is also clear that the supervising court could send the pro- 
bationer forward to quarter sessions, as was ultimately done in this case, with a 
view to a Borstal sentence, and, if the original court making the order was a 
court of assize or of quarter sessions, it could itself sentence to imprisonment or 
Borstal. Having that power, if the court is of opinion that it is expedient to 
make a probation order instead of sending the offender to prison or to Borstal, 
we can see no reason why they should not make a probation order for not more 
than three years. It will be this order that will control the probationer and the 
former order, though not formally discharged, will be ineffective. The proviso 
to para. 3 of sched. I does not really cause any difficulty, because that only pro- 
hibits a court, which is asked by the probation officer or by the probationer to 
amend an existing order, from extending the period of that order beyond the 
term of three years. 

For these reasons we are of opinion that the justices had power to make the 
order that they did and that this application fails. 

Motion dismissed. 

Solicitors: Barnes & Butler, for J. W. Miller & Son, Poole, Dorset; Theodore 


Goddard & Co., for G. Andrew Wheatley, Winchester. 
T.R.F.B. 
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PROBATE, DIVORCE AND ADMIRALTY DIVISION 
(Lorp Merriman, P., anp CoLttinewoop, J.) 
January 30, 31, 1957 
CADE v. CADE 


Husband and Wife—Cruelty—Desertion—Course of conduct amounting to cruelty 
causing spouse to leave matrimonial home. 

The parties were married in 1951. The wife left the husband in September, 1956, 
and later caused a summons to be issued against him alleging, among other things, 
that he had been guilty of persistent cruelty to her and had deserted her. The 
justices accepted the wife’s evidence, found the complaints of persistent cruelty 
and desertion proved, and made a separation order in the wife’s favour. On appeal 
by the husband it was contended (i) that the husband’s conduct could not in law 
amount to cruelty as there was no intention to injure the wife, and (ii) that the 
particulars of alleged cruelty were really particulars of desertion and that desertion 
could not be an ingredient of cruelty. 

HELD: the justices were entitled to find the charges proved since (i) the 
husband had, knowing the wife’s condition, persisted in a course of conduct in 
spite of her objection to it and indifferent as to its effect on her, and (ii) the partic- 
ulars and evidence of cruelty could be adduced by the wife in support of her 
charge of constructive desertion. 

Per Lorp MErrRiImAN, P.: I do not accept the view that desertion cannot be 
cruelty. In my opinion, it does not in the least follow from the fact that, in con- 
trast with cruelty, the remedy of divorce is only given for desertion which has lasted 
for three years before the presentation of the position, that desertion per se cannot 
be cruelty. 

Per, Cottinewoop, J.: It is impossible to draw the line between conduct which 
constitutes expulsive conduct in a charge of constructive desertion and conduct 
which constitutes an ingredient in a charge of cruelty. 

APPEAL by husband against an order of Great Yarmouth justices whereby 
they found him guilty of persistent cruelty towards the wife, of desertion, and 
of wilful neglect to provide reasonable maintenance for her and the three children 
of the marriage. 

The justices found that the allegations set out in certain written particulars 
of the husband’s persistent cruelty were substantially proved. These were: 
(i) between the months of January, 1956, and Sept. 4, 1956 (a) displaying a 
callous indifference to his wife and children, (b) staying out of the matrimonial 
home most evenings until late at night, or the early hours of the morning, leaving 
the wife and children alone in the house; (ii) on May 26, 1956, staying in an 
adjoining public house all afternoon and qn his return to the matrimonial home 
at tea time telling his wife that she was no wife to him; (iii) after the birth of the 
third child on July 13, 1956 (a) displaying a callous indifference, (b) refusing to 
sleep with his wife, (c) registering the child’s name as “‘ Josene ”’ well knowing 
that it was not the name chosen by the wife; (iv) on Aug. 5, 1956 (a) refusing to 
take his wife and children out but taking some person from the public house to 
London, (b) telling his wife that he had finished with her and the children, 
(c) leaving his wife and children alone until 2 a.m. the following morning; (5) on 
Aug. 6, 1956, staying in bed all morning, going to the public house at lunch-time, 
staying in bed all afternoon and going out on his own in the evening; (6) on Sept. 
2, 1956 (a) staying in bed all morning, going to the public house at lunch-time 
and, after refusing to take his wife and children out, taking out in his van some 
person from the public house during the afternoon and leaving his wife and 
children alone in the house until 10.35 p.m., (b) telling his wife that he had lost 
interest in her and the children and he would like to have a separation; and 
(7) on Sept. 3, 4 and 5, 1956, treating his wife and children with callous indifference 
by ignoring them completely. 
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The justices ordered that the wife be no longer bound to cohabit with the 
husband and ordered him to pay to the wife £5 per week for her maintenance 
and £1 10s. per week for the maintenance of each child—a total sum of £9 10s. 
per week. 

Jupp for the husband. 

K. B. Campbell for the wife. 


LORD MERRIMAN, P.: CoLiinewoop, J., will give the first judgment. 


COLLINGWOOD, J.: This is a husband’s appeal from an order of the 
justices for the county borough of Great Yarmouth, made on Oct. 31, 1956, 
when they found him guilty of persistent cruelty, desertion and wilful neglect to 
provide reasonable maintenance, and made an order for the payment of £5 a 
week for the maintenance of the wife and £1 10s. in respect of each of the children 
of the marriage, the custody of those children being given to the wife and no 
objection to that course being taken at the hearing. That is a total of £9 10s. 
per week. The justices also inserted a non-cohabitation clause in the order, such 
clause being asked for in the wife’s summons. The present appeal is against all 
those matters, including the amount of the order. 

The parties were married on Dec. 8, 1951, and they lived at a house, No. 32, 
Westlode Street, in Spalding. There are three children of the marriage, all 
girls, the first born on Aug. 22, 1952, the second on Apr. 18, 1954, and the third 
on July 13, 1956. On Sept. 6, 1956, the wife left her husband and went to 
her mother’s. Her case shortly is that from the beginning of 1956 the husband 
consistently neglected her and the children, that he spent at first most of his 
time and finally all of his time at the public house next door, the ‘‘ Butcher’s 
Arms ”’, with the proprietor or licensee of which public house he was friendly. 
Let me say at once that there is no suggestion of insobriety, but it is alleged that 
he spent his time, extending frequently into the early hours of the morning, with 
these friends next door. She complained of this and asked him to make earlier 
returns home. He knew, according to the evidence, that she was nervous of 
being left alone, and it must be remembered that on July 13 she gave birth to 
this last child, so that her condition during the spring and summer of the year 
1956 was one of pregnancy and later of advanced pregnancy. The husband, 
however, took no notice; he was out very often until after midnight, and some- 
times until 2 or 3 o’clock in the morning. Even when the birth of the baby was 
imminent and the wife made it clear to him that she was frightened of being left 
alone he still went, his excuse to her being that he would only be next door, 
and that she could telephone to him if she were in any trouble. When she asked 
him to help her with the children he not only refused but told her to clear out. 
On one occasion, she said, there was a space of six days during which he spoke 
to her three times only. 

When on July 13 the child was born, he ignored it, and he admits this. He 
resented its sex, apparently. Despite the fact that it was ill shortly after birth 
he continued to ignore it. A trivial matter, but it was one of the matters of 
which the wife made complaint, is that he gave the child the name, which the 
wife considered peculiar, of Josene, and he did this behind her back, although 
she had told him of another name, Wendy Jane, which she desired to be given 
to the child. This name of Josene seems to be one of the repercussions of his 
disappointment that the child was not a boy, because he said that the name 
Joseph had been current in the family for the past century, and I suppose that 
this was the nearest to Joseph he could get for a girl. After the birth of the child 
he refused to sleep with his wife any more, and when she complained of that his. 
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answer was that he was quite all right where he was in the other room. One or 
two dates the wife speaks of specifically. One is a Sunday, Aug. 5, 1956, not 
very long after the child was born. He went off early in the afternoon with the 
neighbours, the Evanses, and was away until 2 o’clock the following morning. 
The following day he told his wife that he had finished with her and the children, 
and had lost interest in them. Early in September again, she says, he was out 
all day with the Evans family. She said to him “ Have you still lost interest 
in us all?” and he said yes, that was right; then she asked him if it would be 
best if they separated and he said yes, and for three days he did not speak either 
to her or to any of the children. On Sept. 6 she left and went to her parents, 
not at that time, she said, intending to go for ever, but expecting to return 
after she had been there a fortnight. On a date which is not clear, but a few 
days after she had left and prior to Sept. 12, she wrote this letter to him: 


** Dear Joe, No doubt you won’t be surprised at receiving this letter— 
with what you told me last Sunday—and on a previous occasion that you 
have lost all interest in myself and the children, and you think yourself it 
better that we should part. Well, Joe, I have put up with a lot for the last 
few months and I feel I cannot stand it any longer. It is up to you now to 
decide, which way you choose—as you know of my affection for you. If 
however you wish to amend your ways and treat me and the children in a 
proper affectionate manner I should be very pleased, but otherwise I’m 
afraid we will have to come to an understanding regarding a separation. 
I will await until next Saturday for a reply. From your loving wife, Pauline.” 


The reply, sent by the husband on Sept. 12, was as follows: 

‘** Dear Paul, As we cannot get along now, I think it would be best for all 
concerned to separate. Awaiting your reply. Joe. P.S.: Sending the £5 
to you on Friday.” 

A few weeks afterwards she went with her father to the house, where they found 
that the locks on the back and the front doors had been changed. 

The husband’s reply to that case of the wife is that he agrees he did spend this 
time with the Evanses next door. He says the house was not properly looked 
after, and his wife’s cooking was not up to his standard; that he got meals 
with the Evanses, with whom, apparently, he fed practically every night, which 
were more acceptable meals than his wife provided for him. He agreed that he 
had refused to sleep with her, and said that he had felt like that six months 
before, and he agreed that he used to refuse to take his wife out when he went 
out in the evenings, or for excursions, because he had promised to take the 
neighbours out in preference to taking her. There is one passage to which I 
will refer in his evidence. After he had referred to his giving this name of Josene 
to the child because, he said, he thought Wendy Jane was silly, he said: 


“*T did not tell wife I was going to do it. I knew it would upset her. 
Correct I refused to sleep with her. I had felt like that six months before. 
Had not meant to have third child. I was hoping it was going to be a boy, 
but that was not at the bottom of my attitude towards her. I was naturally 
disappointed it was a girl.” 

Later in his evidence he said: 

“*Tt may be I ignored my wife and the children for the next four days 
[after the incident of Sept. 2]. I was not really surprised she said she could 
not go on like that any longer. She was saying we would have to live apart. 
I did not mind which way it was, whether I lived with her or not. I do not 
want her to return. She said in a letter she would like to come back. 
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My solicitor told me of the letter but I would not have her back. My main 
reason was I had not any interest in her.” 


On that material the justices made the order to which I have already referred, 
and they give their reasons, as follows: 


“We find the [wife] has substantially proved the allegations set out in 
the written particulars of persistent cruelty (a copy of which is annexed 
hereto) put in by the [wife]. Indeed, except as to the periods which on 
certain occasions elapsed between midnight and the [husband’s] return 
to the matrimonial home, they were substantially admitted. The [husband] 
had some kind of explanation for the allegation relating to his journey to 
London on Aug. 5. After making allowances in the [husband’s] favour 
in these respects, we consider that the [husband’s] conduct amounted to 
persistent cruelty. We find that the [husband] had received a letter from 
the [wife] and had sent a letter in reply (copies of which are also attached) 
and that as from the date of the reply [Sept. 12] the [husband] has been in a 
state of desertion from his wife. His ‘intention to desert’ was further 
evidenced by his statement in court that he does not wish to have his wife 
back. We find from the accounts produced by the [husband] it appeared 
that taking the average for the three calendar years ended Apr. 5, 1956, 
his annual income may be taken to be £90)... .” 

They say how that figure is arrived at. I need not discuss that at the moment, 
because it is clear that the matter will have to go back to them with regard to 
that part of their finding. Then there are appended the particulars of the 
persistent cruelty to which the justices referred. They are: 


** (i) Between the months of January, 1956, and Sept. 4, 1956: (a) Dis- 
playing a callous indifference to his wife and children. (b) Staying out of the 
matrimonial home most evenings until late at night, or the early hours of the 
morning, leaving the wife and children alone in the house. (ii) On May 26, 
1956, staying in an adjoining public house all afternoon and on his return to 
the matrimonial home at tea time telling his wife that she was no wife to him. 
(iii) After the birth of the third child on July 13, 1956: (a) Displaying a 
callous indifference. (b) Refusing to sleep with his wife. (c) Registering the 
child’s name as Josene, well knowing that it was not the name chosen by the 
wife. (iv) On Aug. 5, 1956: (a) Refusing to take his wife and children out 
but taking some person from the said public house to London. (b) Telling 
his wife that he had finished with her and the children. (c) Leaving his wife 
and children alone until 2 a.m. the following morning. (v) On Aug. 6, 1956, 
staying in bed all morning, going to the said public house at lunch time, 
staying in bed all afternoon and going out on his own in the evening. (vi) On 
Sept. 2, 1956: (a) Staying in bed all morning, going to the said public house 
at lunch time and after refusing to take his wife and children out, taking 
out in his van some person from the said public house during the afternoon, 
and leaving his wife and children alone in the house until 10.35 p.m. (b) 
Telling his wife that he had lost interest in her and the children and he 
would like to have a separation. (vii) On Sept. 3, 4 and 5, 1956, treating his 
wife and children with callous indifference by ignoring them completely.” 


With regard to those findings it was first submitted on behalf of the husband that 
that conduct cannot in law amount to cruelty. It was submitted that even if 
one accepts, as the justices did accept, the whole of the wife’s allegations, all 
that they amounted to on the husband’s part was passive conduct, and that there 
was no evidence here of any deliberate intention on his part to injure his wife, 
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and that in default of such evidence such conduct could not amount to cruelty, 
One of the phrases used by learned counsel was that an intention to injure the 
wife was requisite here as a matter of law in order to “ tilt the scales’ and 
change this conduct from conduct which could not be cruelty into conduct which 
could. In my opinion that is not so. Counsel for the wife has referred to a 
number of cases which, in his submission and in my opinion, show that conduct 
of this character can amount to cruelty. Simpson v. Simpson (1), Waters v. 
Waters (2), and Jamieson v. Jamieson (3) are the three principal cases to which 
learned counsel referred. Let me say at once that it was not suggested, and one 
will not look at the cases to find, that the kind of conduct alleged in those cases 
is precisely the same kind of conduct as here. It would be a remarkable thing 
if any two cases coincided to the last degree in the conduct which was alleged 
to be cruelty; but I think that the conduct in Simpson v. Simpson (1) was 
properly described as the same kind of conduct. The summary of the facts 
given by Lorp Merrmay, P., in his judgment, was as follows: 


‘*. . . the wife’s case may be summarised briefly as follows: The husband 
had kept her short of money in spite of a solicitor’s letter and until the local 
probation officer had intervened; he had closed the account at the stores at 
which she was accustomed to deal without informing the wife that he had 
done so, and in such a way as to humiliate her; that he had ‘ made her life 
a hell’, in support of which she said that he had compelled her to keep an 
account of her household expenses; that he used to keep food which he had 
bought for himself locked up in the garage, and had on more than one 
occasion brought food and asked her to cook it for him—‘ an egg, but he did 
not get one for me’; that he had refused to take her for a holiday or to take 
her out in his new car; that he had put the purchase of the car, partly used 
for his municipal duties, before the provision of new curtains or furniture 
for the home; and that, generally speaking, he neglected her by staying out 
of the house, except at week-ends, from the time he left in the morning until 
11 o’clock at night, and was taciturn and unfriendly and took no notice of 
her; there was no affection or love and that, as his own evidence showed, 
he had not realised that their unhappy relationship was telling on her 
health; and that he had told her to go on several occasions, one of which 
was quite recent. She added that when she had been in bed for three days 
during the war the husband had never gone near her. On the other hand, 
it was admitted that there had been no violence of any kind.” 


Lorp MERR™AN, P., sums that up: 


“In other words, generally speaking, her complaint was of stinginess, 
lack of affection and attention, callous indifference, taciturnity and 
selfishness.” 


If one leaves out the attribute of stinginess all the rest are to be found in the 
present case. 

In Waters v. Waters (2) a number of other decisions were referred to. In that 
case Lorp MERRIM™MAN, P., said that if a reasonable man would know— if the 
particular husband must know (for emphasis) that a continuance in the course 
of conduct complained of would have an injurious effect on his wife’s mental 
health, such conduct would in the absence of rebutting evidence amount to 
mental cruelty, just as an intention (even though it conflicted with his desire) 


(1) 115 J.P. 286; [1951] 1 All E.R. 955; [1951] P. 320. 
(2) [1956] 1 All E.R. 432; [1956] P. 344. 
(3) 116 J.P. 226; [1952] 1 All E.R. 875; [1952] A.C. 525. 
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to drive the wife out would be found where the conduct of the husband towards 
his wife was such that a reasonable man would know—that the husband must 
have known—that in all probability it would result in her departure from the home. 
In that case a wife’s case of persistent cruelty and constructive desertion before a 
court of summary jurisdiction was a complaint of extreme boorishness on the 
part of her husband, of unbearable taciturnity, of a deliberate refusal to co- 
operate over the running of the home and finance, and of personal uncleanliness 
of a very marked character persisted in, in spite of the wife’s protests, to the extent 
that it became, in effect, nauseating; there was a complete indifference to her 
health, which was affected, and to her protests against the adverse effect on 
her of his conduct. Again, if one excludes the uncleanliness which the husband 
showed in that case all those words apply, in my opinion, to the present case. 
The passage to which I particularly wish to refer is where, having set out the 
facts, and the arguments which had been put forward, Lorp MEerrimay, P., 
said : 

“* It is a case of extreme bcorishness, of, as she says, unbearable taciturnity, 

deliberate refusal to co-operate over the running of the house, the finance, 
the small-holding, and so on, and personal uncleanliness of a very marked 
character, persisted in, in spite of protests on her part, to the extent that it 
became, in effect, nauseating. She alleges a complete indifference to her 
own state of health, to her own protests that what was happening was, 
‘ getting her down ’, a callous neglect of her when she had an accident while 
driving the pony-cart and was in hospital, and then, on her return home, 
at first an indifference, no making welcome of her or anything of that sort, 
but, when the husband finally went to see her in her bedroom, she alleges 
that he made a most opprobrious and offensive remark which suggested that 
the accident was due to her having taken too much to drink [There is no 
suggestion of that in the present case]. The result was that she was heading, 
so she says, for a nervous breakdown; in this she was to some extent 
corroborated by the doctor.” 


Pausing there for one moment, a similar complaint was made in the present 
case, that the doctor was not saying her obvious condition of ill-health was and 
could only be due to the conduct of her husband of which she complained. I 
shall refer to the doctor’s evidence later. 

The President continues: 


“That brings me to the justices’ reasons. In finding the complaints not 
proved and dismissing the application, they say; ‘The husband and wife 
were ill-suited to each other owing to the wife’s superior intelligence and the 
husband’s mode of life particularly in matters of cleanliness. The wife 
immediately after the marriage realised that the marriage was a ghastly 
mistake by reason of his habits, lack of intelligence and physical condition 
—(a disease affecting both legs)’. I have not mentioned the disease. It is 
one of the things on which the wife lays some stress, but it is impossible to 
know precisely what it was that was complained of; she merely talked about 
it as some horrible disease of the legs. The point really, as I think, is that 
she begged him to be treated for it, and he simply refused. In that sense it 
is more or less in the same category as his personal uncleanliness, which, 
according to her, consisted of such things as washing in the kitchen sink, 
in spite of the fact that there was a bath in the house . . .” 


Then the President deals with other matters of unseemly behaviour, and goes on: 


“. . . I do not think that it was only his habits or lack of intelligence 
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which caused her to say that. I think that it was, as she puts it, the whole 
treatment to which she was being subjected. Then there comes the first 
of three corresponding statements about the justices’ approach to the 
matter, and it is here that I think one has to consider whether they have not 
misled themselves by that approach. They say: ‘The husband had no 
intention of being cruel to his wife, but owing to his limited intelligence 
and set habits was not able to conform to the standards of life which his wife 
expected, or provide the companionship which she desired’. That I think 
may be said, on the evidence as it stands, to do less than justice to the 
contrast between the husband’s behaviour before marriage and his alleged 
behaviour after marriage. However that may be, that is all put to illustrate 
the fact that the husband is said to have had no intention of being cruel.” 


That, of course, is one of the allegations in the present case. The President goes 
on: 

“IT will begin with the statement that the husband had no intention of 
being cruel. The importance, in certain cases, of intention to injure, was 
dealt with in Jamieson v. Jamieson (1), and the way in which it was dealt 
with there is not the less important because, in what was acknowledged to 
be a thin case of alleged cruelty, the case had not been allowed to go to 
proof. It was a Scottish case. It was emphasised over and over again that 
the whole matter must be taken together, that one must not deal with this 
allegation and that allegation and say that neither of them could possibly 
amount to cruelty; one had to take the whole story, having regard to the 
character and susceptibilities of the parties, and so forth. Admittedly 
the averments were very near the line, but what was held to be decisive 





in that case was that the whole of the alleged misconduct was conditioned 
by the intention of the husband to bend the wife to his will; that was the 
decisive averment. Lorp NorMAND said: ‘The Lord President [Lorp 
Cooper], I think, reaches the crux of the case when he says that ‘* where 
the cruelty is of the type conveniently described as ‘ mental cruelty ’, 
the guilty spouse must either intend to hurt the victim or at least be un- 
warrantably indifferent as to the consequences to the victim.’’ I do not 
propose to go into that because I wish to avoid the discussion of hypothetical 
cases and because I am of opinion that actual intention to hurt may have 
in a doubtful case a decisive importance, and that such an intention has 
been averred here. Actual intention to hurt is a circumstance of peculiar 
importance because conduct which*is intended to hurt strikes with a 
sharper edge than conduct which is the consequence of mere obtuseness 
or indifference. My noble and learned friends have discussed the averments 
in the opinions which they will deliver and which I have had the advantage 
of reading, and they have shown that the appellant has averred a case of 
actual intention to hurt, wilfully persisted in after the injury to the appel- 
lant’s health was apparent to the respondent. These averments are, in 
my opinion, relevant, and they are, I think; supported by sufficiently 
specific instances of the respondent’s alleged cruelty. I, therefore, agree 
that the action should go to proof’. That is a long way from saying that 
actual intention is necessary to a charge of cruelty, even to a charge of mental 
cruelty, for although he found that actual intention was alleged, as, indeed, 
did all the other Lords who sat on the case, he approved what the Lord 
President said, that the guilty spouse in a mental cruelty case must either 


(1) 116 J.P. 226; [1952] 1 All E.R. 875; [1952] A.C. 525. 
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intend to hurt the victim or at least be unwarrantably indifferent as to the 
consequences to the victim.” 


Lorp MERRIMAN, P., went on: 


‘** Before I cite Lang v. Lang (1) I should like to refer to what Lorp 
TucKER said in his short opinion in Jamieson v. Jamieson (2). After pointing 
out the wisdom of judges having, as they always have, refrained from 
attempting a comprehensive definition of cruelty, he says: ‘It is, in my 
view, equally undesirable—if not impossible—by judicial pronouncement 
to create certain categories of acts or conduct as having or lacking the 
nature or quality which render them capable or incapable in all circum- 
stances of amounting to cruelty in cases where no physical violence is 
averred. Every such act must be judged in relation to its surrounding 
circumstances, and the physical or mental condition or susceptibilities of 
the innocent spouse, the intention of the offending spouse, and the offender’s 
knowledge of the actual or probable effect of his conduct on the other’s 
health (to borrow from the language of Lorp KerrT#) are all matters which 
may be decisive in determining on which side of the line a particular act 
or course of conduct lies ... In the present instance I think that the 
averments of knowledge, intention, and persistence remove this case from 
the area of doubt in which it might otherwise have lain in the absence of 
such averments °.” 


Pausing there, I will deal with those requisites, knowledge, intention, and 
persistence or indifference, as uhey apply to the present case. Knowledge: it is 
quite clear that the husband knew of his wife’s condition. He must have known, 
because he was told of her objection to the course of conduct which he was 
following. Persistence: that is the gravamen of her charge, that it went on 
night after night. Indifference: indifference which the justices here have 
stigmatised as callous indifference, a word which learned counsel for the wife 
says is really an understatement. His intention appears from his own evidence. 

Further, it was submitted that in the present case the particulars of cruelty 
which I have read are really particulars of desertion, not an actual act of desertion 
but desertion in a sort of inchoate form, and it was submitted that desertion 
cannot itself be one of the ingredients of cruelty. In support of that proposition 
we were referred to Carpenter v. Carpenter (3). That was a decision of Sacus, J., 
and the passage relied on was this: 


“* The remedy for desertion is laid down by s. 1 (1) (b) of the Matrimonial 
Causes Act, 1950. Desertion, of course, often creates great distress and 
always does so if the wife was and remained in love with her husband. 
Here again counsel for the wife conceded very properly that desertion was 
not of itself cruelty. Indeed, otherwise it would be only too easy to stultify 
the intention of the legislature that there must be three years’ desertion in 
order that a petition for divorce may be properly grounded. I emphasise 
desertion of itself lest I be construed as saying that the act which constitutes 
desertion could never become an ingredient in a charge of cruelty, as for 
instance where the desertion took place just when the deserted spouse was 
critically ill.” 

(1) [1954] 3 All E.R. 571; [1955] A.C. 402. 
(2) 116 J.P. 226; [1952] 1 All E.R. 875; [1952] A.C. 525. 
(3) [1955] 2 All E.R. 449. 
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In my opinion that case does not support the proposition that simple desertion 
cannot in any circumstances be regarded as constituting cruelty. In fact, the 
learned judge himself gives an instance where it can be. 

The present is not, in my opinion, a case of simple desertion at all. It is a 
case of constructive desertion, and it is impossible to draw the line between 
conduct which constitutes expulsive conduct in a charge of constructive desertion 
and conduct which constitutes an ingredient in a charge of cruelty. Very often 
the two are mixed so that it is impossible to extricate one from the other. It is 
true that the finding of the justices is 


** that the [husband] had received a letter from the [wife] and had sent a 
letter in reply . . . and that as from the date of the reply the [husband] 
has been in a state of desertion ”’, 

but that merely means, in my opinion, “ There is a date which puts it beyond 
question that this husband is in a state of desertion, because, having received 
this letter asking him to give some sort of guarantee of a reformation in his 
behaviour he wrote that short peremptory letter ‘ As we cannot get along now, 
I think it would be best for all concerned to separate. Awaiting your reply’ ”. 
That was his reaction to her request that she should have some promise of 
reform, given which she was quite prepared to return. That letter clearly in the 
opinion of the justices was merely a confirmation of the evidence which the 
wife had given of his conduct, which was calculated to drive her from the home. 
It cannot be anything else, having regard to the fact that in the line before the 
justices say “‘ We consider that the defendant’s conduct amounted to persistent 
cruelty ”’. 


The next submission was that there was no evidence here of injury to the wife’s 
health. I can deal with that very shortly. First of all there is the evidence of 
the doctor, who was the first witness called. He said that he had known the 
complainant for about eight years. He saw her on Aug. 27, 1955, for a condition 
consequent on pregnancy. She had a backache and generally poor health. Then: 


“ Oct. 6, 1956, giddy, nervous giddiness, sways with eyes shut; anxious, 
worried; condition compared with previous years considerably worse. 
Leucorrhea. Whole condition poor, debilitated. Not so good this year as 
last year.” 


He then referred to a condition of trichomonas of the vagina which had arisen 
after the childbirth, and which he said was likely to be prolonged if there was 
any damage at birth—he said later on, in cross-examination, that there was no 
difficulty over the childbirth—and he finished his examination in chief by saying 
‘* Tf in ill health or worried, leucorrhea becomes worse ”’. In his cross-examina- 
tion he said: 


‘** Any woman who has a child is liable to similar conditions. Nervous 
or worried, not always that mother dries up if woman is breast-feeding.” 


That clearly was the doctor’s negative answer to the question put to him: 
“* Does not the fact that this woman is breast-feeding negative your suggestion 
that there is present any condition of worry?’ In my opinion that evidence of 
the doctor is evidence of apprehension of injury to the wife’s health, having regard 
to the condition in which she was. It is only necessary for me to refer to one or 
two passages in the wife’s own evidence. She speaks of the time before the 
baby was born, and says that she was nervous and upset— 
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“* Husband took no notice. I cried myself to sleep . . . Husband staying 
out late made me very nervous and upset. Husband saw me crying but 
took no notice.” 


Finally she speaks of a loss of weight which she sustained, and she said that that 
was due to worry. 

The only other matter which remains is the question of the amount. It is 
common ground that the justices were in error in taking a part of the remuneration 
of the husband as being a figure of £480. The error arises from the fact that he 
receives a salary, he being one of three partners, of what till the last year was 
£416 a year, but has now become, apparently, £474. It was on the basis of £416 
that the justices reached the figure at which they arrived. Their error in the 
other direction is that they said his share of profits was £480, and they have 
arrived at that figure by failing first to deduct from the total profits the figure 
which would be necessary to pay the salaries of the three partners. It has been 
submitted on behalf of the husband that if this order stands it is really asking 
him to pay more than he actually receives. It is impossible, in my view, for us 
to go into these figures. Various arguments have been put forward, by counsel 
on each side, as to the considerations which should be taken into account in 
arriving at the correct figure. No doubt those considerations will be heard before 
the justices, and in my opinion it is impossible to arrive at that figure by any 
method other than by submitting it to the justices for reconsideration. For these 
reasons, therefore, in my opinion, this appeal should be allowed on the question 
of quantum and the case remitted to the justices to determine the amount of 
the order for maintenance. 


LORD MERRIMAN, P.: I entirely agree, but out of deference to the 
careful and forcible argument of counsel for the husband I wish to add one 
or two observations. I will deal first with the point last mentioned by CoLLING- 
woop, J., and in addition with the submission of counsel for the husband that 
we not merely should deal with the question of the amount but also should refer 
back the very question whether there was wilful neglect at all, because, he truly 
said, it might work out that the figure which the husband was admittedly paying 
to the wife was on any view of the matter sufficient, and, therefore, could not 
amount to wilful neglect. I follow the point, but in my opinion it is enough for 
us to say that there is sufficient evidence, even taking into account the undoubted 
mistake to which CoLLINGwoop, J., has referred, that at the time immediately 
preceding her complaint the husband was not paying a reasonable amount to the 
wife, and that it was open to the justices to find wilful neglect. I should not 
myself, therefore, be prepared to send the case back on that issue, but the 
justices will not be bound, in discussing the question of amount, by any figure 
arrived at on the wrong basis. They should consider the whole matter de novo, 
and arrive at what is a proper basis. 

I want to deal for a moment with another matter which was mentioned. As I 
understood it, the argument was this: The finding of desertion must be a finding 
of simple desertion, for this reason, that the wife had admittedly left the matri- 
monial home on Sept. 6, 1956, whereas the justices have founded their decision 
that desertion was proved on the letter written by the husband on Sept. 12. 
I entirely agree with CoLLIncwoon, J., that this is not a case of simple desertion 
by the husband. It is plainly a case of constructive desertion, and the submission 
to the contrary effect confuses the legal conception of what is constructive 
desertion with the evidence by which it is proved. The wife left home, according 
to the finding of the justices, because, in effect, she could not put up with the 
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treatment to which she had been subjected. That the husband knew about the 
effect that that treatment was having on her to my mind is past dispute, and ] 
am not going to repeat the conclusive arguments to that effect which CoLLIne- 
woop, J., has already mentioned. The proof positive that that was so is pro- 
vided by the fact that he wrote in that letter on Sept. 12, that that is what he 
did intend. That is the sum and substance of it. . That does not mean that he 
deserted on Sept. 12. It does mean, and this is the real inference that should 
be drawn, that he is confessing on Sept. 12, that he had intended to disrupt 
the marriage and drive his wife out. In effect, just as in Lauder v. Lauder (1) 
and Jamieson v. Jamieson (2) the conduct complained of was characterised by 
the intention to bend the wife to the husband’s will, so in the present case 
the conduct was characterised by and based on his set determination, as | 
think, to drive the wife out. 

In other words, it is the clearest possible case of constructive desertion. We 
were referred to a passage in the judgment of Sacus, J., in Carpenter v. Carpenter 
(3) which CoLttinewoop, J., has already read. With the greatest possible 
respect to Sacus, J., [ think that it may be rather a dangerous pronouncement. 
I do not myself accept the view that desertion cannot be cruelty. In my opinion, 
it does not in the least follow from the fact that, by contrast with cruelty, the 
remedy of divorce is only given for desertion which has lasted for three years 
before the presentation of the petition, that desertion per se cannot be cruelty. 
Desertion is an offence apart altogether from its duration: Beard v. Beard (4). 
I think that the learned judge himself provides an example in which desertion 
might well be cruelty, and not merely an ingredient in cruelty. Even if there 
were nothing else in a case but the fact that the wife to the knowledge of the 
husband was lying seriously ill in the home, and that, with that knowledge, and 
without excuse, he left her, with the result that her health deteriorated and she 
became dangerously ill, on principle I cannot see why that should not also be 
conduct of a kind which was calculated to cause danger to life, limb or health, 
bodily or mental. However that may be, these cases can be dealt with as they 
arise. I think there is one other criticism which should be directed to that 
passage. It fails, if I read it correctly, to distinguish between simple desertion 
and constructive desertion. In my opinion—indeed, I should say it is a common- 
place—constructive desertion and cruelty are constantly, in substance, the 
same thing, proved by the same evidence. In that sense, at any rate, it cannot be 
true to say that desertion can never be cruelty. 

Then it was said in the present case that whereas the particulars given were 
all particulars of cruelty, it is impossible for us to take them, found as they are 
to be substantially proved by thé justices, as a plain case of constructive desertion. 
It is said that we cannot do that because the justices have held that desertion 
began on Sept. 12. I have dealt with the question of what sort of desertion it 
was. Ido not agree with that argument because it seems to me that when there 
is the evidence one is entitled, indeed directed, by the rules to draw any inference 
which ought to have been drawn by the justices,.and if authority is necessary 
for this I think that I find it in a later passage in the judgment which CoLLine- 
woop, J., has so fully discussed in Waters v. Waters (5). I was there discussing 
what had been said in Lang v. Lang (6) and said: 


(1) [1949] 1 All E.R. 76; [1949] P. 277. 
(2) 116 J.P. 226; [1952] 1 All E.R. 875; [1952] A.C. 525. 
(3) [1955] 2 All E.R. 449. 
(4) [1945] 2 All E.R. 306; [1946] P. 8. 
(5) [1956] 1 All E.R. 432; [1956] P. 344. 
(6) [1954] 3 All E.R. 571; [1955] A.C. 402. 
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“. . . in saying that there was no proof of wilful ill-treatment of the wife 
by the husband, and that he had not deliberately conducted himself so as to 
drive the wife away from the home, and making that the test, the justices 
have misdirected themselves, and on any view of this matter I think that the 
present case must go back on the issue of desertion. Although these 
observations [in Lang v. Lang (1)] were directed to cases of constructive 
desertion I know of no reason why precisely the same considerations should 
not be applied to mental cruelty. Ifa reasonable man would know, as this 
husband did know, that continuance in the course of conduct complained 
of would have an injurious effect on his wife’s mental health, what more is 
necessary? ” 
Then I refer to the passage in Lornp NormManp’s opinion in Jamieson v. Jamieson 
(2) which Cottinewoop, J., has already read, in which he likened intention and 
unwarrantable indifference as being the same things having the same legal effect. 

If that is true, precisely the same must be true vice versa, and it must be just 
as legitimate to use for the purposes of constructive desertion evidence which 
goes to show, and which is accepted as showing, mental cruelty. We had the 
same argument addressed to us in Parkin v. Parkin (3) (not reported). The 
justices had in that case found cruelty, which was challenged but we eventually 
upheld the decision. The justices said: “It follows that the wife was abun- 
dantly justified in leaving home” and they therefore based their decision about 
desertion on that logical sequel. I said this: 


“Tt is quite impossible to say that there is not evidence of a direction to 
leave, here, intended to be acted upon and never (as the magistrates thought) 
withdrawn, which operates as constructive desertion independently of 
whether a charge of cruelty is proved or not. It none the less supports the 
charge of constructive desertion that it happens itself to be part of the 
evidence which is put forward on the major charge. The thing seems to me 
to be perfectly simple, and if necessary I should be prepared to draw the 
inference which was not drawn by the magistrates that apart from cruelty 
altogether there was plain material for a finding of constructive desertion.” 


I should be prepared to do exactly the same thing in the present case if it were 
necessary, but for the reasons which CoLiinewoop, J., has already given I do 
not think that it is necessary to draw that inference. 

In my opinion this appeal must be allowed, and the order of the justices varied 
by striking out the amount. That will leave the complaint proved, and the 
matter will be referred back to a fresh panel of magistrates to approach this 
question of amount de novo. 

Order accordingly. 

Solicitors: Smiles & Co., for Mossop & Bowser, Wisbech; Gardiner & Co., for 


Ruddock, Middleton & Killin, Great Yarmouth. 
G.F.L.B. 


(1) [1954] 3 All E.R. 571; [1955] A.C. 402. 
(2) 116 J.P. 226; [1952] 1 All E.R. 875; [1952] A.C. 525. 
(3) Unrep. 
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COURT OF APPEAL 
(Hopson, Morris AND SELLERS, L.JJ.) 
January 31, 1957 


EDWARDS v. WEST HERTS GROUP HOSPITAL MANAGEMENT 
COMMITTEE 


Hospital—House physician obliged to reside in hostel—Theft of property from 
bedroom—Liability of management committee. 

The resident house physician at a hospital was required by the terms of his 
employment to live at a neighbouring hostel provided by the hospital management 
committee who employed him, and he was also required to leave the key of his 
bedroom in the lock. He received an annual salary from which a sum was deducted 
in respect of board and lodging. On going to his bedroom at the hostel one night 
he found that some articles of his personal clothing had been stolen. In an action 
brought by him against the committee alleging that they were in breach of a duty 
owed to him that they, their servants, and agents would take reasonable care of 
his property when left in the bedroom, 

HeEtp: there was no duty on a master, merely because of the relationship which 
existed between him and his servant, to take steps to insure that no one would 
have an opportunity of stealing the servant’s goods, and, therefore, no such 
obligation on the part of the committee was to be implied in the plaintiff’s contract 
of service and he was not entitled to succeed. 

APPEAL from Watford County Court. 

The plaintiff, a resident house physician at the defendants’ hospital, had had 
some articles of clothing and personal effects stolen from his bedroom at the 
hostel where he was required to reside, and brought an action for damages 
for negligence and breach of an implied duty of care under his contract of employ- 
ment against the defendants in respect of the loss. On Sept. 24, 1956, JupcE 
GRANVILLE-SmitH in Watford County Court dismissed the action, holding 
that the defendants owed no duty to the plaintiff to take reasonable care in 
respect of his personal effects at the hostel. The plaintiff appealed on the 
ground that the judge had misdirected himself in that he: (i) directed himself 
that there was no real reason to distinguish the case of a house physician, required 
by the terms of his employment to reside in a hostel near the hospital and paying 
to the hospital by way of deduction from his salary £125 a year in respect of 
board and lodging and other services provided, from that of a domestic servant; 
(ii) directed himself that the relation between the parties was simply that of 
master and servant and not, so far as residence at the hostel was concerned, that 
of lodger and boarding-house keeper; (iii) directed himself that, although the 
plaintiff was required by the defendants to leave the key of his bedroom in the 
mortise lock so that the domestic staff of the hostel might have access to the room 
to clean and tidy it, and, although there was, as he found, negligence by the 
defendants, yet (a) no duty was owed by the defendants to the plaintiff to take 
reasonable care of the plaintiff’s bedroom and of his clothes and personal effects 
therein, and of the key to the door; and (b) thére was no implied term of the 
plaintiff’s contract of employment with the defendants that they should take 
such reasonable care. 


Faulks for the plaintiff. 
Widgery for the defendants. 


HODSON, L.J.: This is an appeal from an order of His Honour JUDGE 
GRANVILLE-SMITH made at Watford County Court on Sept. 24, 1956. The 
appeal is by the plaintiff, a doctor, who at the material time was employed by 
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the defendan®s, the West Herts Group Hospital Management Committee, as a 
resident hous® physician or house officer, as he was otherwise described. He was 
employed by the defendants at the hospital, and one of the terms of his employ- 
ment was that he should live at a hostel provided by the defendants. We have 
not any specific evidence as to the exact lay-out of the premises; but it is con- 
ceded that the hostel was near the hospital, although not part of the hospital, 
and that the plaintiff (amongst others) lived in it. How large a place it was, 
or how many other doctors were there, we do not know from the evidence. 

We have seen a circular, which emanates presumably from the Ministry of 
Health, concerning the negotiations between the Whitley Councils for the Health 
Services (Great Britain) and the British Medical Association, setting out the 
terms and conditions of service of medical staff which cover this case. Under 
his contract, the plaintiff was to get £425 a year and a deduction of £125 per 
annum was to be made in respect of board and lodging and other services, so 
that from one point of view the plaintiff’s salary was £425. From another 
point of view his total salary was £300, plus board and lodging valued at £125. 
That was the position of the plaintiff. 

He took up his duties in July, 1955. He had a room at the hostel. On 
Dec. 17, 1955, he came in at two o’clock in the morning and found that several 
articles of personal clothing, ete., had been stolen. There is no finding of fact 
as to the circumstances in which they were stolen and no one knows exactly 
what they were—whether anyone got in from outside, or some dishonest person 
stole the things from inside. The plaintiff has claimed for their loss, and in the 
event of his claim being justified the sum has been fixed by the county court 
judge at £70. He bases his claim on two grounds. He says that the defendants 
owed him a duty “that they their servants or agents would take reasonable 
care” of his bedroom and of his clothes and personal effects, and of the key to 
the door. That is the first way in which he puts his claim. He said in the 
alternative that it was an implied term of his contract of employment that 
the defendants should do what he claimed they were liable to do apart from the 
contract. 

The particulars of negligence pleaded are to this effect: That the defendants 
allowed the back door of the hostel to remain open; that they failed to employ 
a porter or caretaker other than between certain limited hours in the day; 
that they required the plaintiff to leave his bedroom door key in the lock; 
that they failed to take any care of the key left for their use or to have any 
system by which, after the bedroom had been cleaned, the door was locked 
and the key kept in a safe place. There is then an allegation that they failed 
to take any steps to prevent unauthorised persons from entering the hostel 
and the plaintiff’s bedroom. 

The defendants’ answer to this is a very short one indeed. It is that they 
deny that they owe any duty of care to the plaintiff at all. They contend as a 
proposition of law (which was accepted by the learned county court judge) 
that there is no duty on the occupier of premises to safeguard against theft 
of the chattels of a third party who comes on the premises. If a visitor to 
& house loses something, the householder is not liable in law; and, generally 
speaking, that applies as a rule of law to the occupier of premises. 

The general position is dealt with by this court, in particular by the judgment 
of Jenkins, L.J., in Tinsley v. Dudley (1). JeENn«KtNs, L.J., said: 

“There is no warrant at all on the authorities, so far as I know, for 
holding that an invitor, where the invitation extends to the goods as well 


(1) [1951] 1 All E.R. 252; [1951] 2 K.B. 18. 
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as the person of the invitee, thereby by implication of law assumes a liability 
to protect the invitee and his goods, not merely from physical dangers 
arising from defects in the premises, but from the risk of the goods being 
stolen by some third party. That implied liability, so far as I know, is one 
unknown to the law.” 


That is the general position, and, according to the argument of counsel for 
the defendants, the exceptions to that general poviiion are very limited in 
number. Innkeepers are dealt with specially for particular reasons, and there 
are exceptions in the case of guest-houses or boarding-houses where people 
carry on the business for gain of taking in guests. In those cases, on the author- 
ities, I think that there is a duty on the boarding-house keeper to take some 
care of the goods of his guests. There has been a certain variation in the views 
taken by learned judges on this topic in the past; but the matter appears to 
have been expressed very clearly in Dansey v. Richardson (1), when a court of 
five judges dealt with this matter in quite general terms. For example, referring 
to the defendant boarding-house keeper, ERLE, J., said that he thought: 


“The main principle was, that the defendant’s duty was performed, 
if she took such care of the house and things in it as a prudent owner would 
take...” 

WieuTmaN, J., said: 

“*T can find no authority for holding that a boarding-house keeper is a 
bailee of the goods of his guest at all, or that he is bound to take more 
care about the goods of his guests, which are no further given into his care 
than by being in his house with the guest, than he, as a prudent owner, 
would take with respect to his own.” 


CoLERIDGE, J., expressed an opinion on the same lines, and Lorp CAMPBELL, 
C.J., said: 

“The defendant did receive the plaintiff with her goods, on the terms 
of providing her with rooms, furniture, meat, drink, servants’ attendance 
and other necessaries and of taking due and reasonable care of her goods while 
they were in the said house and plaintiff remained such quest therein; i.e., 
such due and reasonable care as a boarding-house keeper ought to take of 
the goods of a guest.” 


I think that that may be taken to be the general position without entering 
into a discussion whether the duty varies having regard to the circumstances 
of particular cases. It is unnecessary to do that because, in my judgment, 
the duties which are relevant in what I may call the boarding-house cases cannot 
possibly be said to arise here. In this case, the position was not that the 
defendants were carrying on a boarding-house in keeping this hostel for the 
benefit of the hospital staff any more than if the staff were resident in the hospital 
building itself and getting their food and lodging free. The fact that the value 
of the food and lodging was quantified at the sum of £125 to my mind makes no 
difference. ‘ 

The position, therefore, is that this was simply a case of master and servant 
where the master was paying his servant partly in cash, and partly by giving 
* him food and lodging, or its equivalent. The plaintiff did not make any separate 
payment for this service; the money for the board and lodging was deducted 
from his pay. He received the net sum in the same way as a domestic servant 
who is kept free receives a net sum. 


(1) (1854), 3 E. & B. 722. 
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The duty of a master towards his servant in those circumstances is not devoid 
of authority. Deyong v. Shenburn (1), a case in this court, was concerned with 
a contract entered into between the plaintiff and the defendant to act the dame 
in @ pantomime for three weeks. In that case the rehearsals took place at a 
theatre and on the second day the plaintiff had stolen from his dressing-room his 
overcoat as well as two shawls and a pair of shoes forming part of his theatrical 
equipment. In the county court the judge found that the defendant had been 
negligent in failing to provide a lock on the dressing-room door and in having 
no one at the stage door during the morning of the particular day to prevent the 
entry of unauthorised persons, but he also held that the defendant was under 
no duty to protect the clothing from theft. ‘The learned county court judge’s 
decision in that case was upheld on the ground that there was no duty on the 
defendant to take reasonable care to protect the plaintiff’s clothing from theft. 

The argument in the Court of Appeal in that case proceeded on the basis 
that a duty rested on a master to use care to provide a safe system of working 
to protect his servant from injury, and that that duty applied also as regards 
protection of property so far as it enabled the servant to do his work, and even 
extended to protection against theft. That contention was rejected, and in 
rejecting it pu Parca, L.J., said: 


“IT am not deciding that it is so, but it may well be that if, through a 
breach of the duty to provide a proper system of working, a workman is not 
only injured in his person but also suffers damage to his clothing, the damage 
to the clothing can properly be included in the damages. It may be that if, 
through such a breach, his clothes are torn off his back and he suffers no 
personal injury he may be entitled to recover damages, but it does not in 
the least follow from that that there is a duty upon the employer, which 
would be quite a different duty from that which I have mentioned, to take 
steps to safeguard the workman while in his employ against loss through 
the wrongful act of a third person. That conclusion does not follow, as 
it seems to me, in the least, and cannot be made to follow by any process 


of reasoning that is not plainly fallacious. . .” 
He went on to say: “. .. where do we get the obligation? ‘There is no 
bailment ...° | should interpose here that the case for the appellant was 


not here put on the basis of bailment; there was no allegation that his property 
had been specifically handed over into the custody of the respondent. The 
learned judge continued : 


“ It is said that this is a case of tort, and we were reminded of observations 
which are very familiar to lawyers in Heaven v. Pender (2) and in M’ Alister 
(or Donoghue) v. Stevenson (3). [do not think L need cite them in terms. 
There are well-known words of Lorp ATKIN in M’Alister (or Donoghue) 
v. Stevenson (3) as to the duty towards one’s neighbour and the method of 
ascertaining who is one’s neighbour. It has been pointed out (and this only 
shows the difficulty of stating a general proposition which is not too wide) 
that unless one somewhat narrows the term of the proposition as it has 
been stated one would be including in it something which the law cannot 
support. It is not true to say that wherever a man finds himself in such a 
position that unless he does a certain act another person may suffer, or that 
if he does something another person will suffer, then it is his duty in the 


(1) {1946] 1 All E.R. 226; [1946] K.B. 227. 
(2) (1883), 47 J.P. 709; 11 Q.B.D. 503. 
(3) [1932] A.C. 562. 
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one case to be careful to do the act and in the other case to be careful not 
to do the act. Any such proposition is much too wide. One has to find 
that there has been a breach of a duty which the law recognises, and to 
see what the law recognises one can only look at the decisions of the courts.” 
Now comes the passage which is directly in point in this case: 
““ There has never been a decision that a master must, merely because 
‘ of the relationship which exists between a master and servant, take reason- 
able care for the safety of his servant’s belongings in the sense that he must 
take steps to insure, so far as he can, that no wicked person shall have an 
opportunity of stealing the servant’s goods. That duty is the duty which is 
contended for here, and there is not a shred of authority which suggests that 
any such duty exists or ever has existed. Probably the case in which one 
would have expected to find decisions on the point is that of the domestic 
servant and his or her master. Nobody has ever suggested, and in my 
opinion it is clearly not the law, that if the master of the house leaves the 
house unattended and empty, or if he forgets to shut a window at night 
or properly to secure it or if the locks on the door have ceased to be secure, 
by reason of which lack of care a housebreaker enters and steals, among 
other things, the goods of a domestic servant living in the house, then the 
master is liable to his servant for negligence.” 


Here the learned county court judge held (and I agree with him) that that 
language applies directly to the facts of this case and is not in any sense confined 
to persons who might be regarded as domestic servants. If that is right, I 
think that this claim must fail; and, having regard to the diligent researches 
of counsel, it seems tolerably clear that no authority in any way supports it. 
The only way in which the plaintiff could succeed would be if he were able to 
say, as indeed his counsel has sought to say, that a term must be implied in the 
contract of employment that the master should take such care of his servant's 
goods as to enable him to avoid such a calamity, or at any rate to have a chance 
of avoiding such a calamity. as occurred in this case when the plaintiff’s goods 
were stolen. On the facts as found in this case (and indeed as pleaded) in my 
view there is no room for such an implication. It would be going a long way 
to contend that the intervention of a wicked person such as a thief should be 
insured against by masters who employ servants in any capacity in which they 
may be employed. In my judgment there would have to be either a specific 
term in the contract to that effect, ar circumstances from which a term must 
necessarily be implied, before such a result could be reached. I think that the 
learned county court judge’s ‘decision was clearly right, and this appeal fails 
and must be dismissed. 


MORRIS, L.J.: Before the plaintiff could succeed in this claim, he would 
have to establish that a duty was owed to him of the nature that he alleges, 
that there was a breach of that duty, and that damage resulted to him because 
of that breach of duty. The plaintiff alleged'that the defendants owed him 
a duty which was formulated as follows: 

“A duty that they their servants or agents would take reasonable 
care of the plaintiff’s said bedroom and of his said clothes and personal 
effects therein and of the said key to the door thereof.”’ 

The plaintiff said alternatively that such a duty arose by virtue of a term to be 
implied in his contract; but he principally put his case on the footing that the 
duty arose in the circumstances created by and resulting from his contract of 
employment. 
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The plaintiff was employed as a house officer, and it was a term of his contract 
that a deduction should be made from his salary of £125 per annum in respect 
of board and lodging, and other services provided. It was also a term of his 
contract that he was to be resident; indeed the title ‘‘ house officer ” so suggests. 
The plaintiff was under an obligation to reside in the hostel. 

Whether a term as alleged is to be implied into the contract must be decided 
by considering, not what might have been a reasonable term for the parties to 
agree, but whether, if this matter had been put to the two parties, they would 
at once have said: ‘“‘ That, of course, is understood ”’. I cannot think that we 
could say that there would inevitably have been unanimity on the matter if 
it had been raised; and I agree entirely with the conclusion of the learned county 
court judge in regard to that part of the case. 

It is said that the defendants nevertheless owed a duty which resulted from 
the contract of employment. It is said that they were really in a twofold 
position: employers of the plaintiff for the purpose of his profession, and boarding- 
house keepers as regards his domestic life. It is said that they were boarding-house 
keepers in the sense that they were providing staff and food at a certain fee. 
The learned county court judge said that the fee, £125 per annum, was not an 
economic amount. No question of bailment arises in the case, and that has 
been made quite clear. 

It therefore has to be considered how this duty as alleged can be said to arise. 
I cannot think that it can arise merely from any relationship of invitor and 
invitee. Indeed, that was made plain by JEnxrns, L.J., in his judgment in 
Tinsley v. Dudley (1), where he said: 


“There is no warrant at all on the authorities, so far as I know, for 
holding that an invitor, where the invitation extends to the goods as well 
as the person of the invitee, thereby by implication of law assumes a liability 
to protect the invitee and his goods, not merely from physical dangers 
arising from defects in the premises, but from the risk of the goods being 
stolen by some third party.” 


Undoubtedly the plaintiff was a servant of the defendants. Can the alleged 
duty be said therefore to arise merely from that relationship ? I think that 
the answer to the question so stated has been clearly given by pu Parca, 
L.J., in Deyong v. Shenburn (2), where he said: 


“There has never been a decision that a master must, merely because of 
the relationship which exists between master and servant, take reasonable 
care for the safety of his servant’s belongings in the sense that he must 
take steps to insure, so far as he can, that no wicked person shall have an 
opportunity of stealing the servant’s goods.” 


The learned lord justice was treating the matter as clear and accepted law. 


“That duty is the duty which is contended for here, and there is not 
a shred of authority which suggests that any such duty exists or ever has 
existed.” 


It may be that one reason why no such duty existed was that in times past 
many employees and many servants became a part of the household of their 
employer: so, too, apprentices often became members of the household of the 
master. But the statement of pu Parca, L.J., is quite clear and explicit, and, 
80 far as I know, no authority exists to cast doubt on it. 


(1) [1951] 1 All E.R. 252; [1951] 2 K.B. 18. 
(2) [1946] 1 All E.R. 226; [1946] K.B. 227. 
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It is said that the defendants were in the position of boarding-house keepers, 
If they were, the law relating to the duties of boarding-house keepers has been 
stated in the two authorities, Dansey v. Richardson (1) and Scarborough vy. 
Cosgrove (2). It would, however, be quite unreal here to say that the defendants 
were in any sense boarding-house keepers. Although the plaintiff was living in 
a hostel near the hospital, I think that it is common ground that the case must 
be treated on the same footing as if he had been sleeping and eating in the main 
part of the building, as, e.g., in one wing of the main hospital building itself. He 
was a resident house officer, and he was presumably resident so that he could be 
available at nearly all times at very short notice. The fact that he was ina 
hostel adjacent to the building makes no difference. 

It would be contrary to the whole substance and reality of the matter to 
view the defendants as being in the position of boarding-house keepers. In 
Scarborough v. Cosgrove (2) Romer, L.J., pointed out that boarding-house 
keepers are carrying on a business. He said: 


“Seeing that the landlord carries on his business of a boarding-house 
keeper for reward, I think he is bound to carry on that business with reason- 
able care, having regard to the nature and normal conduct of the business 
as known to the guest, or as represented to the guest by him...” 


On whatever basis the duty owed by a boarding-house keeper as now laid 
down in the two cases arises, it seems to me it would be quite wrong to treat 
this hospital, and the defendants, as being in a position in any way analogous 
to that of a boarding-house keeper. The position simply was that of master 
and servant with an obligation on the servant to live in the hospital. That 
does not mean that someone in the position of the plaintiff could be called a 
domestic servant, nor did the learned judge so state. He said: 

**T think he lives in as much as though he lived in the hospital and were 

a domestic servant.” 

In effect he does live in the hospital just as a domestic servant would live in, 
and he lives in because of the relationship of master and servant. It seems 
to me, therefore, that on the authorities the learned judge came to a correct 
conclusion, and I see no reason to disturb it. 


SELLERS, L.J.: As I see it, the decision in this appeal must depend 
primarily on whether the learned county court judge is to be held to have been 
correct in his finding that the plaintiff as a resident house physician was living 
in the premises, or whether the submission should be accepted that he is to be 
regarded in the particular circumstances as in effect a lodger in a boarding-house. 
The finding of the learned judge is clear. He has treated the adjacent or ad- 
joining premises, where the plaintiff was required to live to perform his duties, 
as part of the hospital. The judge said: 

“* T think he lives in as much as though he lived in the hospital and were & 

domestic servant.” 
That is stating only the nature of his residence, not the capacity in which he 
works. It is well known that the object of having a house physician, who very 
often does live in the hospital premises, is to have a resident doctor on the spot. 
With the demand on space it may well be that hospitals have provided some 
outside accommodation for the doctors instead of taking up part of the accom- 
modation in the hospital premises. 


(1) (1854), 3 E. & B. 722. 
(2) [1905] 2 K.B. 805. 
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As I see it, that finding is not one which this court can disturb on any of 
the facts which have been disclosed. If that be right, then the authority which 
has already been cited—particularly the passage from the judgment of pu 
Parca, L.J., in Deyong v. Shenburn (1)—establishes that the learned county 
court judge was correct in the conclusion to which he came that no duty was 
owed by the defendants towards the plaintiff in respect of the theft of his goods 
whilst he was living in, and whilst those goods were in, the premises provided. 
If the other view had prevailed—that the residence was to be treated asa 
boarding-house, and the plaintiff as a guest there—authority would seem to 
show that some duty of care would have arisen in respect of the plaintiff’s goods. 
Precisely what such a duty would be would depend on the particular facts. 
Although we were told that the learned county court judge made a general 
statement that he would have found there was negligence, he did not find 
expressly what the duty was or what matters amounted to negligence. If that 
question had arisen, it would have been necessary to go further and say whether 
any breach of duty found was to be treated in any way as a cause of the loss 
for which the plaintiff claims. As the case has developed, however, that issue 
does not arise, and there is no necessity for the matter being investigated further. 
In my judgment, the learned county court judge came to the right conclusion as 
to the position of the plaintiff in relation to the hospital and on the law relative 
thereto. I agree that the appeal must be dismissed. 

Appeal dismissed. 

Solicitors: Hempsons; Sedgwick, Turner, Sworder & Wilson, Watford. 

G.F.L.B. 
(1) [1946] 1 All E.R. 226; [1946] K.B. 227. 


QUEEN’S BENCH DIVISION 
(Lorp Gopparp, C..J.) 
February 6, 1957 


WEST RIDING OF YORKSHIRE COUNTY COUNCIL v. HUDDERSFIELD 
CORPORATION 


Local Government—Alteration of area—Extension of county borough boundaries 
to include part of administrative county area—Financial adjustments— 
Claims presented by county council against corporation of borough more than 
six years after alteration of areas—Limitation of time—Daite from which 
time runs—Local Government Act, 1933 (23 & 24 Geo. 5, c. 51), s. 151 (1), (3) 
—Limitation Act, 1939 (2 & 3 Geo. 6, c. 21), s. 2 (1) (d). 

In 1937 and 1938, under orders made by the Minister of Health in pursuance of 
powers given to him by the Local Government Act, 1929, s. 46, parts of the area 
of the West Riding of Yorkshire County Council were transferred to and incorpor- 
ated into the borough of Huddersfield. In January, 1953, the county council 
claimed from the Huddersfield Corporation £214,516 and £44,273, in respect of 
the two orders by way of financial adjustment under the Local Government Act, 
1933, s. 151 (1). No agreement was reached under that sub-section, and, pursuant 
to s. 151 (3), the claim was referred to arbitration. The corporation contended 
that the claim was barred under the Limitation Act, 1939, because it did not arise 
in whole or in part within a period of six years before the arbitration or before the 
claim was made. 
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Hep: the claim was a claim to recover a sum recoverable by virtue of an 
enactment, within s. 2 (1) (d) of the Limitation Act, 1939; the period of limitation 
began to run from the date of the transfer, i.e., in 1937 and 1938; the claim was 
made in 1953, more than six years thereafter; and, therefore the claim, was not 
maintainable. 

Specrat CasE stated under s. 21 (1) (a) of the Arbitration Act, 1950, by an 
arbitrator appointed pursuant to the Local Government Act, 1933, s. 151 (2), 
in default of an agreement under s. 151 (1) of the Act of 1933 between the 
claimants, the West Riding of Yorkshire County Council, and the respondents, 
Huddersfield Corporation. 

By the County of York West Riding Review Order, 1937, and a similar order 
of 1938, made by the Minister of Health in pursuance of powers given to him 
by the Local Government Act, 1929, s. 46, the boundaries of the county 
borough of Huddersfield were extended so as to include certain areas which 
had previously been part of the administrative county of the West Riding of 
Yorkshire. These transfers of areas took effect from Apr. 1, 1937, and Apr. 1, 
1938, respectively. 

By a letter dated Jan. 29, 1953, together with an enclosed form of claim and 
supporting financial details, the claimants submitted for the agreement of the 
respondents a claim in the sum of £214,516 in respect of a financial adjustment 
under s. 151 (1) of the Act of 1933 consequent on the order of 1937. By a 
further letter of the same date, the claimants submitted for the agreement of 
the respondents a claim in the sum of £44,273 in respect of a similar financial 
adjustment consequent on the order of 1938. By two letters dated Oct. 27, 
1954, the respondents refused to agree to either of the claims. By an agreement 
dated Sept. 9, 1955, the claims were referred to an arbitrator. By their points 
of defence the respondents contended that the claimants were not entitled to 
either or any part of the adjustments claimed by them because the claimants’ 
rights thereto did not arise in whole or in part within a period of six years before 
the arbitration or before the claims were made and, therefore, such rights, if 
any, were barred under the Limitation Act, 1939. At the request of the parties 
the arbitrator submitted a Special Case for the decision of the court before 
proceeding further with the determination of the matters in issue. The question 
for the decision of the court was whether or not the claimants’ claims were 
barred by the Limitation Act, 1939, which is made applicable to arbitrations by 
s. 27 (1) of the Act. 

Sir Hartley Shawcross, Q.C., and I. S. Warren for the claimants, the West 
Riding County Council. . 

Willis, Q.C., and Blain for the respondents, Huddersfield Corporation. 


LORD GODDARD, C.J.: This is a Special Case stated by the learned 
arbitrator who was appointed pursuant to s. 151 (3) of the Local Government 
Act, 1933. Section 151 deals with the financial adjustment between two local 
authorities where there has been an alteration of boundaries and one local 
authority takes part of the area of another local authority. Under an order of 
1937 and another order of 1938 parts of the West Riding area were transferred 
to and incorporated in the borough of Huddersfield, and that, no doubt, led 
to many financial adjustments and other matters. 

Section 151 reads: 

“* (1) Any public bodies affected by any alteration of areas or authorities 
made by an order under this Part of this Act may from time to time make 
agreements for the purpose of adjusting any property, income, debts, 
liabilities and expenses (so far as affected by the alteration) of, and any 
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financial relations between, the parties to the agreement. (2) The agree- 
ment may provide for the transfer or retention of any property, debts, and 
liabilities, with or without any conditions, and for the joint use of any 
property, and for the transfer of any functions, and for payment by either 
party to the agreement in respect of property, debts, functions, and liabilities 
so transferred or retained, or of such joint user, and in respect of the re- 
muneration or compensation payable to any officer or person, and that either 
by way of a capital sum or of a terminable annuity for a period not exceeding 
that allowed by the Minister. (3) In default of an agreement as to any 
matter requiring adjustment, such adjustment shall be referred to the 
arbitration of a single arbitrator agreed upon by the parties, or in default 
of agreement appointed by the Minister, and the award of the arbitrator 
may provide for any matter for which an agreement might have provided.” 


The section then contains several provisions for the payment of moneys found 
due by the arbitrator. I have no doubt that there are matters which may not 
involve the payment of money. It may be that some functions can be trans- 
ferred without financial provision having to be made with regard to them; but 
it is quite obvious to me from the whole of the section, including the sub-sections 
following those which I have read, that the statute clearly is contemplating that, 
in most cases at any rate, there will be payments of money. 

What has happened in this case is simply this. On Jan. 29, 1953, the treasurer 
of the West Riding County Council wrote to the treasurer of the Huddersfield 
Corporation as follows: 


“T enclose the claim, with supporting financial tables, of the county 
council against the corporation of the borough of Huddersfield, in respect 
of the areas added to Huddersfield on Apr. 1, 1937, under the provisions of 
the [County of York West Riding] Review Order [1937]. The claim is 
marked ‘ Without prejudice and subject to revision ’, and if any of the items 
are not quite clear to you, I shall be pleased to explain them if we can 
arrange an appointment. The question of orders for continuing county 
expenditure remains to be considered.” 


That was sending in a money claim—there is no question about that—for 
£214,516, and it was followed by another letter submitting a claim for £44,273. 
These letters were accompanied by most elaborate and lengthy accounts and 
figures showing how the amounts were made up. It seems to me that one would 
be shutting one’s eyes to the truth of the matter if one did not regard this as 
simply being a claim by the West Riding County Council on the Huddersfield 
Corporation for nearly £260,000, taking the two claims together. 

As there was no agreement between the parties, an arbitrator was appointed. 
Then points of claim were prepared. Paragraph 3 and para. 4 of the points of 
claim recite: 


“3. On Jan. 29, 1953, by letter dated that day, the claimants [the county 
council] submitted for the agreement of the respondents [the corporation] two 
proposals for the purpose of adjusting property income debts liabilities and 
expenses of the claimants and the respondents in so far as the same were 
affected by the two alterations of area aforesaid respectively and financial 
relations between the claimants and the respondents. 4. By letter dated 
Oct. 27, 1954, the respondents refused to agree to the adjustments proposed 
in respect of either of the aforesaid alterations of area. And the claimants 
claim: A financial adjustment pursuant to s. 151...” 








Justice of the Peace and Local Government Review Reports. May 11, 1957. 


222 JUSTICE OF THE PEACE AND Vol. 


A defence was put in, and, after referring to the letters it raised the plea of the 
Statute of Limitations in this form: 


“The claimants’ alleged rights herein did not arise in whole or in part 
within a period of six years before this arbitration or before the making of 
either of the aforesaid claims and such rights (if any) were and are barred 
by virtue of the provisions of the Limitation Act, 1939.” 


On that the learned arbitrator, obviously regarding, and, I think, quite rightly 
regarding, the arbitration as being one in which he was being asked to make an 
award in favour of the county council for £258,789, or such less sum as he might 
find, so that it was essentially a money claim, and finding that a plea of statutory 
limitation was on the record, thought that the right course to adopt was to take 
the opinion of the court, by way of Special Case, whether the Limitation Act, 
1939, applied, and he was invited to take that ‘course by the parties. 
The Limitation Act, 1939, s. 2 (1), provides: 


“The following actions shall not be brought after the expiration of six 
years from the date on which the cause of action accrued, that is to say 
. . « (d) actions to recover any sum recoverable by virtue of any enactment, 
other than a penalty or forfeiture or sum by way of penalty or forfeiture.” 


Section 27 (1) of the Act provides: 


“This Act and any other enactment relating to the limitation of actions 

shall apply to arbitrations as they apply to actions in the High Court.” 
Section 27 (6) provides: 

‘“* This section shall apply to an arbitration under an Act of Parliament 
as well as to an arbitration pursuant to an arbitration agreement, and 
sub-s. (3) and sub-s. (4) thereof shall have effect, in relation to an arbitration 
under an Act, as if for the references to the arbitration agreement there 
were substituted references to such of the provisions of the Act or of any 
order, scheme, rules, regulations or bye-laws made thereunder as relate 
to the arbitration.” 


I should perhaps have mentioned, because my attention was called to it, 
that, by the terms of the appointment of arbitrator, the arbitrator was required 
to adjudicate on ‘“ the adjustments in respect of the matters as to which [the 
county council] have submitted the aforesaid claims”, and the “ aforesaid 
claims ’’ were money claims. Therefore, in my opinion, this is a money claim 
and it is an arbitration to recover a sumr recoverable by virtue of an enactment. 
Section 151 of the Local Government Act, 1933, provides for this adjustment. 
If a local authority who lose part of their area to another corporation or body 
can show that they have suffered financial loss within the meaning of the section 
and a loss which has to be adjusted, then they have a claim for the money. It 
seems to me that that is the scheme of the Act. I think that in the present case 
the arbitrator was appointed, and the arbitration which was held was an arbitra- 
tion, because the county council are claiming that:they ought to be paid money 
in respect of the transfer of part of their area to another body. The transfer, 
however, took place more than six years ago. 

_ Counsel for the county council submitted that the cause of the arbitration, 
which would be equivalent for this purpose to a cause of action, did not arise 
until the parties failed to agree. I cannot think in the circumstances that that 
is right. There is no obligation on the parties to come to an agreement. The 
money was demanded by the county council more than six years after the transfer 
had taken place and more than six years, therefore, after the time when they 
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might have demanded or required the money. Then, the matter having been 
left and no claim having been made to the money, suddenly a claim comes 
forward which nobody was under any obligation, so far as the statute is concerned, 
to discuss or to attempt to agree. The corporation merely said: ‘“‘ We do not 
recognise that claim”’. Thereupon an arbitrator was appointed. What he was 
appointed to do was to make a financial adjustment arising out of what happened 
many years ago. In my opinion, when the realities of the transaction are 
looked at and the documents to which I have been referred are considered, 
this is really an action to recover a sum of money by virtue of the provisions of 
s. 151 of the Act of 1933. Therefore, in my judgment, the answer to the arbitra- 
tor’s question is that the claim is barred by the Limitation Act, 1939, and I so 


declare. 
Judgment for respondents. 


Solicitors: Cummings, Marchant & Ashton, for Bernard Kenyon, Wakefield; 


Sharpe, Pritchard & Co., for Harry Bann, Huddersfield. 


G.A.K, 


COURT OF CRIMINAL APPEAL 
(Lorp GopparpD, C.J., CASSELS AND HINCHCLIFFE, JJ.) 
February 11, 1957 
R. v. HACKER 


Criminal Law—Demanding money with menaces—Desirability of committal for 
trial to assizes—Larceny Act, 1916 (6 & 7 Geo. 5, c. 50), s. 30. 
Charges of demanding money with menaces, contrary to s. 30 of the Larceny 
Act, 1916, should be committed for trial to assizes and not to quarter sessions, 
unless there is some compelling reason to take the latter course. 


APPLICATION for leave to appeal against conviction. 


The applicant, Dennis John Hacker, was convicted at Andover Borough 
Quarter Sessions of demanding money with menaces contrary to s. 30 of the 
Larceny Act, 1916, and was sentenced to four years’ imprisonment. The 
applicant had been sent for trial to quarter sessions under s. 10 of the Magis- 
trates’ Courts Act, 1952. The Court of Criminal Appeal refused leave to appeal. 


LORD GODDARD, C.J.: This court desires to say that the case was 
admirably conducted by the learned recorder and his summing-up was as good as 
could be desired, but, generally speaking, a case of this gravity, blackmail, ought not 
to go to quarter sessions. It ought to besent to assizes. It is true that the appellant 
was charged with an offence under s. 30 of the Larceny Act, 1916, which imposes 
a maximum sentence of five years’ imprisonment, and not with an offence 
under s. 29 of that Act which imposes a maximum sentence of life imprisonment, 
but, as a general rule, a case of this nature should go to assizes. I hope that 
magistrates will take note of what I say, namely, that charges of demanding 
money with menaces ought to be sent for trial to assizes and not quarter sessions 
unless there is some compelling reason to take the latter course. 


T.R.F.B. 
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QUEEN’S BENCH DIVISION 
February 13, 1957 
(Lorp Gopparp, C.J.) 


MONMOUTHSHIRE COUNTY COUNCIL v. BRITISH TRANSPORT 
COMMISSION 


Highway—Repair—Bridge carrying road over railway—New stretches of road 
joining existing road to bridge carried along embankment—Embankment 
slipping into railway cutting—Eztent of liability of railway company’s 
successors to repair embankment and road—Railways Clauses Consolidation 
Act, 1845 (8 & 9 Vict., c. 20), s. 46. 

By the Railways Clauses Consolidation Act, 1845, s. 46, where a railway company 
builds a bridge to carry a turnpike road over a railway, “‘ such bridge, with the 
immediate approaches, and all other necessary works connected therewith, shall be 
executed and at all times thereafter maintained at the expense of the company.” 

In 1860 a railway company, in pursuance of a private Act which incorporated 
the provisions of the Act of 1845, constructed an extension to their railway which 
crossed a turnpike road, now a county highway. The company built a bridge to 
carry the road over the railway, and it was also necessary, in order to join the 
turnpike road to the bridge, to construct on either side of the bridge new stretches 
of road which ran along the top of an embankment formed by the railway cutting. 
Recently a part of the embankment about a quarter of a mile away from the 
bridge started to slip into the cutting, thereby causing damage to the road. The 
plaintiffs, as the highway authority, sought a declaration that the defendants, 
the successors in title to the railway company, were liable to maintain the stretch 
of road and the embankment as constituting part of the ‘ immediate approaches ” 
to the bridge within s. 46 of the Act of 1845. 

Hep: section 46 of the Act of 1845 was concerned with bridges, the immediate 
approaches to bridges, and the necessary works connected with bridges; that part 
of the embankment and road which was in disrepair was too distant to be the 
‘immediate approaches’ to the bridge; the embankment existed for the pro- 
tection of the railway cutting and not for the protection of the bridge, and the 
required repairs were not ‘ necessary works ’’ connected with the bridge or its 
immediate approaches since; and, therefore, the plaintiffs were not entitled to 
the declaration they sought. 

Action by the plaintiffs, Monmouthshire County Council, against the defend- 
ants, the British Transport Commission, for a declaration that, on the true 
construction of the Railways Clauses Consolidation Act, 1845, s. 46, the defend- 
ants were liable to maintain a bridge with its approaches and all necessary works 
connected therewith between two points on either side of the bridge, including 
the embankment between those two points. The plaintiffs also sought an order 
directing the defendants, forthwith and at their own expense, to carry out any 
works required for the reconstruction and reinstatement of the embankment and 
any supplementary works necessary to repair and maintain the road and footpath 
on the embankment. 

The plaintiffs were the highway authority for the county of Monmouth, and 
the defendants were the successors in title to the: Newport, Abergavenny and 
Hereford Railway Company (referred to hereinafter as the company). In 
1847 the company was authorised under the provisions of the Newport, Aber- 
gavenny and Hereford Railway (Extension to Taff Vale Railway) Act, 1847, 
@ private Act which incorporated the provisions of the Railways Clauses Con- 
solidation Act, 1845, to construct an extension to its railway, the Taff Vale 
Railway, to run from Llanvrechva otherwise Llanvrechva Upper, in the County 
of Monmouth, to Merthyr Tydfil, in the County of Glamorgan. In or about 
1860 this railway extension was constructed so that it crossed what was then a 















~~ he oe ae A oe 








Ly 


g 


ee 


a 





Justice of the Peace and Local Government Review Reports. May 11, 1957. 


121 LOCAL GOVERNMENT REVIEW REPORTS 225 


turnpike road and was now route A472, a,class 1 county highway, at Maesyewmmer 
in the county of Monmouth. In order to carry the turnpike road over the rail- 
way extension the company built a bridge and constructed new stretches of road 
on each side of the bridge to join the old road to the bridge. The new stretches 
of road extended from point X, which was approximately 143 yards from the 
centre of the bridge in a westerly direction, to point Y, which was approximately 
367 yards from the centre of the bridge in an easterly direction, and ran along 
the top of an embankment which existed because of the deep cutting through 
which the railway extension passed at this point. A part of that embankment 
which was about a quarter of a mile away from the bridge was now slipping 
into the cutting and causing damage to the road and footpath carried on it. 


Harold Williams, Q.C., and Marnham for the plaintiffs. 
Cross. Q.C., and H. E. Francis for the defendants. 


LORD GODDARD, C.J., stated the facts and continued: This action is 
brought to test whether the liability to repair the road and the embankment, 
or to make the road safe, rests on the defendants or on the plaintiffs, who are 
the highway authority, this being a main trunk road. The case for the plaintiffs 
is based entirely on s. 46 of the Railways Clauses Consolidation Act, 1845, which 
is incorporated in the several Acts under which the railway line was constructed. 
Section 46 reads: 


“If the line of the railway cross any turnpike road or public highway, 
then (except where otherwise provided by the special Act) either such ruad 
shall be carried over the railway, or the railway shall be carried over such 
road, by means of a bridge, of the height and width and with the ascent or 
descent by this or the special Act in that behalf provided; and such bridge, 
with the immediate approaches, and all other necessary works connected 
therewith, shall be executed and at all times thereafter maintained at the 
expense of the company .. .”’ 


When this case was first opened it seemed to me, on looking at the map, that 
it was, at any rate, a reasonable interpretation to say that the approaches to the 
bridge were the two new pieces of road which were constructed to take the place 
of the old road through which the railway runs; but, on further consideration 
of s. 46 and. other sections of the Act of 1845, I am now quite satisfied that that 
construction would not be right. 

In the first place s. 46 does not deal with roads at all. It deals merely with 
bridges and with the obligation on a railway company, if the railway must 
cross a turnpike road, to carry the railway either over or under the road, in 
either case by means of a bridge. Section 46 is dealing only with bridges and 
the immediate approaches to bridges and the necessary works connected with 
bridges. That is the interpretation which I put on the words “‘ all other necessary 
works connected therewith”. These words could also refer, no doubt, to work 
connected with immediate approaches, but they certainly refer to work connected 
with bridges; bridges are the things with which s. 46 is mainly concerned. Section 
50 of the Act of 1845 provides: 


“Every bridge erected for carrying any road over the railway shall 
(except as otherwise provided by the special Act) be built in conformity 
with the following regulations; (that is to say,) There shall be a good and 
sufficient fence on each side of the bridge of not less height than four feet, 
and on each side of the immediate approaches of such bridge of not less 
than three feet .. .” 
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I am quite certain that it was never intended by s. 50 to impose an obligation 
on @ railway company to put a fence of not less height than three feet along miles 
of road. In this case the particular portion of the embankment with which we 
are concerned is a quarter of a mile away from the north end of the bridge, and, 
if the construction which I am asked to put on s. 46 is right, it would make no 
difference if the distances were two miles or even further. 

One knows that a railway company must maintain fences in a proper manner 
if the railway runs alongside a high road, and that there is an additional obligation 
on a railway company with regard to fencing bridges; but I think that the 
subsequent sections of the Act of 1845, namely, s. 52 tos. 56, are the sections which 
deal with roads. I do not think that s. 46 has anything to do with roads; it 
is simply concerned with bridges, and I am not prepared to hold that the words 
‘immediate approaches ” mean anything except that part that is adjacent to 
the bridge. 

I think that some help is to be gained from an observation of MELLOor, J., in 
London & North Western Ry. Co. v. Skerton (1). It is true that it was only an 
interlocutory observation, and [ suppose it could be said to be obiter. MELLOR, 
J., pointed out: 


“The words * ascents and descents and other convenient approaches © 
[in s. 46] show that the legislature used the terms ‘ ascent and descent * and 
‘ approaches ’ as equivalent, or ejusdem generis.” 


I think that that is right because s. 46 speaks of the road being 


* carried over the railway . .. by means of a bridge . . . with the ascent 
or descent by this or the special Act in that behalf provided ”’, 


and that is followed immediately by the words “and such bridge, with the 
immediate approaches .. .”’ Section 50 also deals with “a good and sufficient 
fence . . . on each side of the immediate approaches ” of a bridge, and I think 
that the legislature were there considering a bridge, which, as so many do, 
could come up one side and go down the other. 

I do not think that the part of the road and embankment with which I am 
concerned in this case comes within s. 46. I cannot say that work done to 
prevent the embankment falling into the cutting is necessary work connected 
with the bridge, or with the approaches to the bridge. The embankment is 
there for the protection of the cutting; it is not there for the protection of the 
bridge. For these reasons. I think that this action fails. 

Judgment for defendants. 


Solicitors: Overton & Blackbourn, for Vernon Lawrence, Newport, Mon.; 


M. H. B. Gilmour. 
G.A.K. 


1) (1864), 28 J.P. 518. 
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COURT OF CRIMINAL APPEAL 
(Lorp GopDARD, C.J., CASSELS AND HINCHCLIFFE, JJ.) 
February 11, 15, 1957 
R. v. SHARP & ANOTHER 


Criminal Law—<A ffray— Direct evidence of any person being put in terror unneces- 
sary—Circumstances such that reasonable people might have been frightened 
Availability of defence of self-defence. 

Criminal Law—Common law riot—Need of evidence that any person actually 
put in terror—Ingredients of offence. 

On a charge of making an affray in a public place it is not necessary that there 
should be direct evidence of any subject of the Queen having been put in terror. 
It is sufficient if the circumstances are such that reasonable persons might have 
been intimidated or frightened. 

Inasmuch as a person who merely defends himself and does not attack is not 
guilty of an affray, the defence of self-defence is available to a person charged with 
this offence, and it is a misdirection to tell the jury that it is immaterial who started 
the fight or who was to blame or that no question of self-defence can arise. 

Quaere: whether on a charge of common law riot it is necessary to call at least 
one person of reasonable courage and firmness to prove that he was alarmed by 
the force or violence displayed. 

Dicta in Field v. Metropolitan Police Receiver (1907) (71 J.P. 494) doubted. 

APPEALS against convictions. 

These were appeals by Ronald Edward Sharp and Michael Patrick Johnson, 
who, on Dec. 4, 1956, were convicted before the Recorder of London (Str GERALD 
Dopson) at the Central Criminal Court of having in a public street and highway 
unlawfully fought and made an affray, and were each sentenced to twelve 
months’ imprisonment. Each of the appellants blamed the other for starting 
the fight and the appellant Sharp alleged that he had acted only in self-defence. 
The jury were directed (i) that, if they should find that reasonable people might 
have been intimidated or frightened by the conduct of the appellants, that 
would be sufficient in fact although there was no direct evidence of any person 
having been put in terror: (ii) that it was immaterial who started the fight or 
who was to blame and that the question of self-defence did not arise. 


E. Clarke for the appellant Sharp. 
D. H. Farquharson for the appellant Johnson. 


Alistair Morton for the Crown. 
Cur. adv. vult. 


Feb. 15. LORD GODDARD, C.J., read this judgment of the court: These 
appellants were convicted at the Central Criminal Court before the Recorder of 
London on a count charging them jointly with having in a certain public street 
and highway, to wit the Highway, Stepney, unlawfully fought and made an 
affray. They were each sentenced to twelve months’ imprisonment. They 
appeal on a certificate granted by the recorder, the ground being whether, in 
the absence of any direct evidence that anyone was put in terror, it is sufficient 
if there is proof that the fight was between two persons in a public place and of 
such a nature as might well intimidate or frighten reasonable people. They have 
also delivered notices of appeal raising a question of law as to the direction given 
by the recorder to the jury that the defence of self-defence was immaterial and 
irrelevant and that it was immaterial who started the fight or who was to blame 
for it. 





Justice of the Peace and Local Government Keview Reports. May 11, 1957. 


228 JUSTICE OF THE PEACE AND Vol. 


The evidence was that on a day last September shortly after noon a police 
constable found a large crowd assembled at the junction of Wapping Lane and 
the Highway, Stepney, watching a fight between these two appellants who were 
fighting on the opposite pavement. They were still aiming blows at each other 
with their fists but appeared to be exhausted. Their faces and clothes were 
covered with blood. The appellant Johnson had a severe cut on the head. 
The officer separated them and Johnson then gave him a razor with which 
he said the appellant Sharp had cut him and which he had taken from 
him. The officer then went after Sharp and stopped him and found part 
of his left ear had been torn or bitten off, two of his upper teeth had been knocked 
out and he had a black eye and a cut lip. Each of the appellants made state- 
ments; Johnson admitted he stopped Sharp with whom he had had a previous 
quarrel and said: “‘ Now what about it, now you are on your own”’, and that 
then Sharp attacked him with the razor and he admitted he had bitten Sharp. 
The latter, whom it is, perhaps, only fair to say is to some extent disabled by 
poliomyelitis, admitted that he had the razor but said that he used it only in 
self-defence when attacked by Johnson. That being the evidence, it was objected 
that it did not support the charge of making an affray because no evidence was 
given that any person was put in terror, and the question that we have to decide 
is whether it is necessary to call at least one person to say that he or she was 
put in fear by the conduct of the appellants, or whether it is enough, as the 
recorder held, that the circumstances were such that the jury might find that 
reasonable people might well be intimidated or frightened. 

It is remarkable what a lack of authority there is with regard to this offence. 
There seems to be no reported case which deals with it. It is barely mentioned 
in HAtE’s PLEAS OF THE CROWN. COKE devotes a chapter in his Turrp Inst1- 
TUTE to private fights, duels and affrays; he says that an affray is a public 
offence to the terror of the King’s subjects and that it is inquirable in the leet 
as @ common nuisance, and a perusal of the paragraphs which deal with the 
subject certainly suggests that, in his opinion, the fact that a combat in public 
is a great breach of the royal peace is ipso facto an affright and terror to the 
subjects. BuacksTtone in Book IV of his Commenrartigs, p. 145, described 
the offence as the fighting of two or more persons in a public place, to the terror 
of the King’s subjects, and evidently considers that those taking part in a duel 
can be indicted for an affray. That would also seem to negative the necessity 
of calling evidence to prove that someone was actually put in terror as duels 
were generally, one would suppose, fought with as little publicity as possible and 
those present in the capacity of seconds or surgeons would, of course, not be 
put in fear. The author who devotes most attention to the matter is HAWKINS 
(PLEAS oF THE CrowN, vol. I, c. 28, p. 487.). He lays down that there may be 
an affray when there is no actual violence, as when a man arms himself with 
dangerous and unusual weapons in such a manner as will naturally cause a terror 
to the people. This, he says, was always an offence at common law and dealt 
with by many statutes. He then quotes in particular the Statute of North- 
ampton, 2 Edw. 3, c. 3. Dealing with that statute he says (p. 489) that no wearing 
of arms is within the meaning of this statute unless it be accompanied by such 

_ circumstances as are apt to terrify the people. The wearing of unusual or 
dangerous weapons in public is only one species of affray and, in our opinion, it is 
open to a jury to find that the circumstances amount to an affray although 
no person is actually called to say that he was put in terror. Just as the 
mere wearing of a sword in the days when this was a common accoutrement 
of the nobility and gentry would be no evidence of an affray while the 
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carrying in public of a studded mace or battle axe might be, so if two lads 
indulge in a fight with fists no one would dignify that as an affray, whereas 
if they used broken bottles or knuckle dusters and drew blood a jury might 
well find it was, as a passer-by might be upset and frightened by such conduct. 
It is perfectly true that, before the Indictments Act, 1915, an indictment 
for affray would have alleged that what was done was to the great terror and 
disturbance of divers liege subjects, and since that Act the mere allegation 
of an affray imports terror and disturbance, but, in our opinion, this aver- 
ment is no more than one which alleges that the circumstances involve a breach 
of the Sovereign’s peace, that it was a real disturbance of the peace by two 
persons fighting each other in public instead of settling their differences in the 
royal courts, or endeavouring by a display of force though without necessarily 
using actual violence to overawe the public, which was what was aimed at by 
the Statute of Northampton. Indeed, we should have thought there could be 
no doubt on this matter were it not for the decision in Field v. Metropolitan 
Police Receiver (1) where the Divisional Court laid down what were the necessary 
elements to constitute a riot, one of which was force or violence displayed so 
as to alarm at least one person of reasonable firmness and courage. From this 
it is deduced that evidence to that effect must be given, though not necessarily, 
we think, by calling a person to say: “I was terrified”. It might be enough 
for a witness to say that persons appeared to be alarmed. Now it is true that 
affrays are usually classed along with unlawful assemblies, riots and routs as 
offences against the public peace, but in this appeal we have to deal only with 
an affray. The word “riot” is a term of art, and, contrary to popular belief, 

a riot may involve no noise or disturbance of the neighbours, though there must 
be some force or violence. For instance, if three persons enter a shop and forcibly 

or by threats steal goods therein, technically they are guilty not only of larceny 

or robbery but also of riot: see London & Lancashire Fire Insurance Co., Ltd. 

v. Bolands, Ltd. (2). It may be that the fifth element referred to in Field’s case 

(1) may require re-consideration at some future time, for if disturbances such as 

necessitated the passing of the Public Order Act, 1936, should occur again or if 
there were a repetition of the Trafalgar Square riots which took place towards the 

end of the last century when most of the club windows in Pall Mall were smashed 

by an angry mob, it would seem superfluous if someone had to go into the witness- 

box and say that he or some passers-by felt, or appeared, afraid or apprehensive. 

We need give no final decision on this point so far as riots are concerned, but, in 

our opinion, there was in the present case evidence on which the jury could find 

that the appellants were guilty of an affray and on that matter the recorder’s 

direction was right. 

We must now turn to the second ground of appeal. It will be remembered 
that the appellant Sharp contended that he only acted in self-defence after he 
had been set on by the other appellant, and, apparently attempted to excuse 
the use of a razor because he was handicapped by his crippled condition. The 
appellant Johnson also seems to have endeavoured to justify his conduct in 
biting off his opponent’s ear by the fact that he was attacked with a razor. 
Now as the recorder said, and we see no reason why he should not, one object in 
charging the appellants with an affray which is of necessity a joint offence, is 
that, in this class of case, each prisoner throws the blame on the other and there 
is a danger that, perhaps being disgusted with both and thinking each only 
got his deserts, a jury will acquit both if the charges are of the one wounding 


(1) 71 J.P. 494; [1907] 2 K.B. 853 
(2) [1924] A.C. 836. 
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the other. The recorder directed the jury that it did not matter who started 
the fight or who was to blame and that in the present case no question of self- 
defence arose. Indeed, he said more than once and with emphasis that self- 
defence for the purpose of this case was quite immaterial. In our opinion, this 
goes too far. If two men are found fighting in a street one must be able to say 
the other attacked him and he was only defending himself. If he was only 
defending himself and not attacking that is not a fight and, consequently, not 
an affray. A man may well defend himself and then pass to the attack, which 
is very likely what happened here, or in repelling an attack he may use more 
than necessary force, and, again, that may be the case here as a razor was used, 
It appears to us inescapable that this raised questions for the jury. The appel- 
lant Sharp’s case was that he was attacked by the appellant Johnson and that, 
as a partial cripple, he used the razor to protect himself. The jury might well 
have rejected this as extravagant, but we do not feel able to say that they must 
have done so on a proper direction. The facts are such that the court is strongly 
inclined to apply the proviso to s. 4 of the Criminal Appeal Act, 1907, but we 
think on the whole that, were we to do so, we should be going further than we 
ought, and it is obvious that one appellant cannot be convicted and the other 
acquitted. We reluctantly, therefore, quash the convictions. 

But we have still a power that we think should be exercised, a power to 
exercise what is called preventive justice. Both these appellants have shown 
themselves to be violent and aggressive and, as such, to be blemishers of the 
peace. We, as Her Majesty’s judges, are also justices of the peace for every 
county, and we propose, therefore, to exercise the powers given by the Justice 
of the Peace Act, 1361 (34 Edw. 3 c. 1), which have been confirmed by the 
well-known decisions in Wise v. Dunning (1) and Lansbury v. Riley (2). We 
order each of them to enter into a recognisance and to give a surety in the sum 
of £50 to keep the peace and be of good behaviour for twelve months, and, in 
default, to go to prison for six months. 

Convictions quashed. 


Solicitors: Registrar, Court of Criminal Appeal; Solicitor, Metropolitan Police. 
T.R.F.B. 


66 J.P. 212; [1902] 1 K.B. 167. 
77 J.P. 440; [1914] 3 K.B. 229. 
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COURT OF APPEAL 
(Lorp EvEersHED, M.R., DENNING AND Romer, L.JJ.) 
January 15, 16, 17, 18, February 19, 1957 
B.P. REFINERY (KENT), LTD. v.§ WALKER (VALUATION OFFICER) 


Rates—Valuation—Plant and machinery—Oil refinery— Whether in the nature of 
a building or structure—Constituent parts of a process boiler—Rating and 
Valuation Act, 1925 (15 & 16 Geo. 5, c. 90), s. 24 (1), (5)—Plant and Machinery 
(Valuation for Rating) Order, 1927 (S.R. & O. 1927, No. 480), schedule, class 4. 


A hereditament consisted of part of an oil refinery wherein was carried on a con- 
tinuous process in that the oil or its severed components passed through a series of 
pipes connecting the individual parts of the whole topping unit which consisted 
of a number of distinct separate items of apparatus. Apart from that unit there 
was a large and elaborate boiler on the hereditament. The valuation officer 
contended that the whole topping unit should be rated as a “ still’ within the 
meaning of class 4 in the schedule to the Plant and Machinery (Valuation for 
Rating) Order, 1927, and, alternatively, if the topping unit was not so rateable, 
that many of its component items of apparatus fell individually within the scope 
of class 4, being in the nature of buildings or structures, viz., the apparatus called 
heat exchangers, condensers, coolers, the reflux and product accumulator, soda 
flash tower, catwalks, and pipes. The ratepayer contended that the process boiler 
could not be broken up for the purpose of valuation into its component parts, and 
made rateable under the order of 1927. 

HELD: (i) the topping unit was not rateable as a whole under class 4 since it was 
not a “still” which meant a vessel or retort or container which was heated; 
(ii) the soda flash tower was rateable as being a ‘‘tower for treatment”’ which was in 
the nature of a structure within the meaning of the order of 1927, but all the other 
items were not rateable under the order; (iii) although the boiler as a unit was not 
rateable, its items were individually rateable under the order. 





CasE StaTED by Lands Tribunal. 

The appellant ratepayers (formerly known as Kent Oil Refinery, Ltd.) appealed 
to the Lands Tribunal against a decision of a local valuation court of the Central 
Kent Local Valuation Panel that a hereditament described as ‘“‘ Part oil refinery 
and premises’, Isle of Grain, Strood Rural District, should be assessed at 
£123,820 net annual value, £30,965 rateable value. Their grounds of appeal 
were that: (i) the effective capital value placed.on the unit as a whole was 
excessive; (ii) certain plant and machinery which should not have been assessed 
had been included in the assessment; (iii) the percentage adopted to calculate 
the net annual value was too high; and (iv) certain boilers had been wrongly 
assessed and the percentage calculated to calculate the net annual value was too 
high. An order was made with the consent of both parties under r. 37 of the 
Lands Tribunal Rules, 1949 to 1951, that the points of law regarding the rate- 
ability of the hereditament and the plant and machinery therein be determined 
at a preliminary hearing. 

The ratepayers contended: (i) that on the true construction of class 4 of the 
schedule to the Plant and Machinery (Valuation for Rating) Order, 1927, it was 
legitimate and necessary to consider in relation to each part of a plant or of a 
combination of plant and machinery first whether it was enumerated in the class 
and secondly whether it was, or was in the nature of, a building or structure; 
(ii) that the topping unit which was the subject of appeal comprised a combina- 
tion of plant and machinery made up of several parts each having its own 
function, (iii) that neither in law nor in fact did the unit constitute a single 
functional entity nor was it in its entirety one item of plant or any one item of a 
combination of plant and machinery specified in class 4. 
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The valuation officer contended: (i) that the whole topping unit was a still 
and was, or was in the nature of, a structure within the meaning of class 4 of 
the schedule to the order; alternatively (ii) that it was a tower for oil refining 
and condensing and was, or was in the nature of, a structure; and otherwise 
(iii) that each component or combination of components either was part of the 
hereditament or should be deemed to be part of the hereditament in that it was 
part of a plant or a combination of plant and machinery which was, or was in the 
nature of, a building or structure and was specifically named in or performed 
the function of an item named in class 4 of the schedule to the order or was 
deemed to form part of the hereditament under the remaining provisions of the 
order. He referred in detail to particular items as falling within descriptions 
in class 4. 

The tribunal held that the following were not rateable: the unit as a whole, 
because it was not a still; heat exchangers, as they were not ‘chambers for 
conditioning or treatment’, ‘‘ chambers for cooling” or “‘ economisers ”’ and, 
whether looked at singly or in a group, were not structures or in the nature of a 
structure; coolers, since they were not “‘ chambers for cooling ” or ‘‘ chambers 
for conditioning and treatment ”’ and were not buildings or structures or in the 
nature of “ buildings or structures ’’; primary tower condensers, which though 
“* condensers (oil) ’’ were not “‘structures or in the nature of structures”; a primary 
tower reflux and product accumulator, because it was not a building or structure 
or in the nature of such; a soda flash tower, which, though neither a tower for oil 
refining, a tower for chemical reaction, a chamber for chemical reaction nor a 
chamber for conditioning or treatment, was a tower for treatment, but was not 
a structure or in the nature of a structure; pipes in excess of six inches in 
diameter connecting the various parts of the unit, since they were not “‘conduits”; 
and catwalks, since they did not fall within the category of “ platforms and stagings 
for plant and machinery” which meant those designed to carry plant and 
machinery and not merely to provide access to controls. The tribunal held that 
crude settlers were rateable, since, being admittedly tanks, they were in the 
nature of structures, their transport to the site as entities involving a feat of 
engineering. 

In dispute also was the rateability of the parts of a boiler unit in a boiler house, 
which had been put together by the manufacturers on the site. The ratepayers 
contended: (i) that a boiler, not being mentioned in class 4 of the schedule to the 
order, was not rateable under that class; (ii) that, although a boiler contained 
parts which were mentioned. in the order, in the installation they formed an 
integral part of the functional entity of the boiler and were not separately 
rateable; and, in the alternative, (iii) that, if they were to be separately con- 
sidered under class 4, they were not, and were not in the nature of, buildings or 
structures. The valuation officer contended that the following parts of the boiler 
were deemed to be part of the hereditament and were rateable under the order: 
a furnace, including and together with the burners and the inlet air duct, as 8 
furnace; the superheater as a superheater; flues as flues; an economiser as an 
economiser; soot hoppers as hoppers, and the foundations, stagings, platforms, 
brickwork settings, structural framework and access galleries, as foundations, 
settings, gantries, supports, platforms and stagings for plant and machinery; 
each being parts or part of a plant or a combination of plant and machinery 
and in the nature of buildings or structures within the meaning of the order. 
The tribunal upheld the contentions of the valuation officer. 
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Rowe, Q.C., and Roots for the ratepayers. 
Lyell, Q.C., and P. R. E. Browne for the valuation officer. 

Cur. adv. vult. 
Feb. 19. The following judgments were read. 


LORD EVERSHED, M.R. (read by Denning, L.J.): These two cases are 
appeals from the Lands Tribunal, pursuant to the Lands Tribunal Act, 1949, s. 3 
(4), relating to the liability for rates of certain parts of premises occupied by B.P. 
Refinery (Kent), Ltd., or of the plant and machinery thereon. As the name of the 
ratepayer company implies, the premises in question are used for the purpose of 
refining crude oil: and, as I understand it, the process of refining, put in broad 
and general terms, involves the breaking up or separating of the crude oil into 
certain ‘‘ fractions” or groups of hydrocarbon substances having, as between 
them, different vaporisation or boiling points. The fractions or groups into which 
the crude oil is thus separated are, in an ascending order of their respective 
vaporisation or boiling points: Primary flash distillate, benzine, naphtha, kero- 
sene, light gas oil, heavy gas oil, and reduced crude. The last-named is, in fact, 
the residue of the oil after separation from it of the other six fractions; it consti- 
tutes in volume something in the neighbourhood of fifty per cent. of the original 
crude oil treated. The process is essentially one of distillation and condensation 
in which use is made of the differing vaporisation points above referred to, and 
it is carried out on a section of the company’s premises called a “‘ topping unit ” 
which covers in space a rectangle of approximately 250 by 295 feet. 

The process of which I have stated the main characteristic is one of modern 
development and design and is in fact very complex. It requires the production 
and control of very considerable degrees of heat, amounting to as much as 750° F. 
at certain stages. The process has been described in great detail and with great 
care in the Case Stated, and both parties were agreed before us that such descrip- 
tion is in every respect correct. In the circumstances it would be a waste of 
time for me to attempt in this judgment a repetition of that description. But in 
order to make this judgment clear it is necessary for me to refer to certain features 
or stages in the process, and it is also necessary to state at once that the process is 
continuous, the oil, or the severed components of the oil, passing continuously 
through a series of pipes which connect the individual parts of the whole topping 
unit. The oil and its components go, however, through a number of distinct 
and physically separate items of apparatus—fractionating towers, heaters, 
strippers, caustic soda-towers, a reflux and product accumulator, heat exchangers, 
condensers, coolers—to mention the majority but not allofthem. The drawing 
A gives a bird’s eye view of the whole refinery, and that part of it known as the 
topping unit is seen at the north-east corner of the refinery surrounded by a red 
line. The disposition of the various units of apparatus is also well illustrated in 
the plan B, which shows that the several items of apparatus are themselves 
identifiably distinct. 

The main claim of the appellant valuation officer put by him before the Lands 
Tribunal and in this court is that the whole topping unit should be regarded as a 
single entity, namely, a “ still’? within the meaning of that term as used in 
class 4 of the detailed Plant and Machinery (Valuation for Rating) Order, 1927, 
to which I must later refer. Before the Lands Tribunal, the valuation officer 
alternatively contended that the whole unit constituted a ‘“ tower for oil re- 
fining and condensing ” within the meaning of those words as also used in class 4 
of the order of 1927. These alternative claims were both rejected by the Lands 
Tribunal, and before us counsel for the valuation officer has confined himself to 
the former of them. 
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The valuation officer further contended before the Lands Tribunal that (if the 
topping unit was not rateable as a single item, i.e., on the ground that it was 
a still or tower for oil refining and condensing) nevertheless many of the 
component items of apparatus fell individually within the scope of class 4 of 
the order of 1927 being capable of identification with corresponding items in the 
order and being in each case (as required by the order) a building or structure 
or in the nature of a. building or structure. On this part of the valuation officer's 
argument before it, the Lands Tribunal found in a number of instances in favour 
of the valuation officer. Thus (to take one example) it held that the heaters were, 
in truth, stills within the terms of the order and that they were rateable as such, 
being buildings or structures or in the nature of buildings or structures. In the 
case which I have instanced, and in the other cases where the Lands Tribunal 
similarly found in the valuation officer’s favour, the ratepayers have accepted its 
decision before us. In certain other cases the valuation officer, in his turn, has 
before us accepted the rejection by the Lands Tribunal of his claim that certain 
other parts of the unit were rateable. But in seven instances the rejection by the 
Lands Tribunal of the valuation officer’s contentions has been challenged before 
us by the valuation officer. These seven instances are those of the items of 
apparatus called heat exchangers, condensers, coolers, the reflux and product 
accumulator, soda flash tower, catwalks and pipes. In all these instances 
counsel for the valuation officer has argued in this court that, if the unit itself 
is not te be treated as a still, the Lands Tribunal wrongly rejected his claim as 
regards individual items. These contentions on the part of the valuation officer 
constitute the substance of the first appeal before us. 

The second appeal relates exclusively to a large and elaborate boiler built, 
not on the topping unit, but on another neighbouring part of the refinery. The 
boiler appears to have been constructed by the firm of Spearing & Partners, Ltd., 
and is illustrated on plan E attached to the Case. It is the claim of the rate- 
payers before the Lands Tribunal that the boiler was a single individual unit 
which could not sensibly, for the purposes of rating, be broken up into its com- 
ponent parts: and that since no item occurs in class 4 of the order of 1927 
naming a boiler or anything else with which the present boiler, as such, could be 
identified, this boiler of the ratepayers escapes altogether liability for rates. In 
connection with this argument, counsel for the ratepayers suggested before us 
that in one respect the order of 1927 might be ultra vires; and I shall have to return 
to this suggestion later; though, for reasons which will appear, I do not think it 
necessary to express my view on it. For, as I have understood the argument 
of counsel for the valuation officer, if the boiler is not capable of any separation 
for the purposes of rating into its individual components, then it is not challenged 
on the part of the valuation officer that the boiler does as such fall outside the 
scope of class 4 of the order of 1927 and escapes altogether liability for rates. 
On the other hand, if the boiler can properly be broken up for the purposes in 
hand (as the Lands Tribunal held) then certain of its components—in truth, by 
far the greater part of them—can be identified with items in class 4 of the order 
of 1927; and, assuming that these components can further be regarded as 
buildings or structures or in the nature of buildings or structures (as the Lands 
Tribunal also held) then these components are separately rateable as such. The 

‘second appeal before us is an appeal by the ratepayers, in effect confined to the 
first question which I have indicated, viz., can the boiler be severed or broken up 
for the purposes in hand into its component parts? For the ratepayers have not 
challenged the conclusions of the Lands Tribunal as regards the structural 
nature of the individual parts if their severance be found legitimate. 
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I have sufficiently stated the general nature of the questions before us in these 
appeals, and I turn at once to make my references to the Rating and Valuation 
Act, 1925, and to the Plant and Machinery (Valuation for Rating) Order, 1927. 
Section 24 (1) of the Act, as amended by the Local Government Act, 1948, 
s. 70 and sched. I, is as follows: 


“For the purpose of the making or revision of valuation lists . . . the 
following provisions shall have effect with respect to the valuation of any 
hereditament other than a hereditament the value of which is ascertained 
by reference to the accounts, receipts or profits of the undertaking carried on 
therein:—(a) All such plant or machinery in or on the hereditament as 
belongs to any of the classes specified in sched. III to this Act shall be deemed 
to be a part of the hereditament: (b) Subject as aforesaid, no account shall 
be taken of the value of any plant or machinery in or on the hereditament.” 


There is no question here of the hereditament being one the value of which is 
to be ascertained by reference to the accounts or profits of the undertaking. So 
far, therefore, as plant and machinery is concerned, rateability depends on the 
extent to which it is comprehended in sched. III to the Act or the later order of 
1927. I accept the correctness of the statement of counsel for the ratepayers that, 
whereas prior to the Act of 1925 machinery and plant (other than loose tools) 
were generally taken into account in rating, the purpose of the Act was to exclude 
from rating liability what may broadly be called productive or trade process 
machinery save so far as such machinery might be brought specifically within 
the scope of rating by the terms of sched. III. This schedule is headed “* Classes of 
machinery and plant to be deemed to be part of the hereditament ”’. 

The first class is expressed as follows: 

** Machinery and plant (together with the shafting, pipes, cables, wires, 
and other appliances and structures accessory thereto) which is used or 
intended to be used, mainly or exclusively in connection with any of the 
following purposes, that is to say:—(a) the generation, storage, primary 
transformation or main transmission of power in or on the hereditament; 
or (b) the heating, cooling, ventilating, lighting, draining, or supplying of 
water to the land or buildings of which the hereditament consists, or the pro- 
tecting of the hereditament from fire: 


“* Provided that, in the case of machinery or plant which is in or on the 
hereditament for the purpose of manufacturing operations or trade pro- 
cesses, the fact that it is used in connectiou with those operations or processes 
for the purpose of heating, cooling, ventilating, lighting, supplying water, 
or protecting from fire shall not cause it to be treated as falling within the 
classes of machinery or plant specified in this schedule.” 





I draw attention in passing to the final words of the proviso quoted, namely, 
“specified in this schedule ’’. It is on these four words that the suggestion of 
counsel for the ratepayers that the order of 1927 might in certain respects be 
ultra vires was founded: for, as the proviso stands, it would appear that manu- 
facturing or trade process machinery was, as such, to be wholly excluded from 
rating, notwithstanding that it also served the purpose of heating, lighting, etc., 
within class 1 (b), and notwithstanding, also, that it might otherwise be identified 
within class 4. I need not pause to cite classes 2 and 3: but class 4 is expressed 
as follows: 

“Such part of any plant or any combination of plant and machinery, 
including gas holders, blast furnaces, coke ovens, tar distilling plant, cupolas, 
water towers with tanks, as is, or is in the nature of, a building or structure.” 
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Sub-sections (3), (4) and (5) of s. 24 of the Act provide: 


‘“*(3) For the purpose of enabling all persons concerned to have precise 
information as to what machinery and plant falls within the classes specified 
in the said sched. III there shall be constituted a committee consisting of five 
persons to be appointed by the Minister, and the said committee shall as 
soon as may be after the passing of this Act prepare a statement setting out 
in detail all the machinery and plant which appears to the committee to 
fall within any of the classes specified in the said schedule. 

‘“* (4) The committee shall as soon as the said statement has been prepared 
transmit it to the Minister, who shall cause it to be published in such manner 
as he thinks fit. 

“*(5) The Minister, after considering the statement and any representa- 
tions which may be made to him with respect thereto, may, if he thinks fit, 
make an order confirming it, with or without modifications, and, subject as 
hereinafter provided, the statement as confirmed by the order shall for all 
purposes have effect as if it were substituted for sched. III to this Act.” 


Sub-section (5) concludes with provisions for laying the confirmatory order 
before the Houses of Parliament and sub-s. (6) envisaged the possibility of 
revision from time to time of the existing order. It does not appear that practical 
effect has been given to this latter sub-section, but in due course the committee 
contemplated by sub-s. (3) was formed and the result of their labours was the 
Plant and Machinery (Valuation for Rating) Order, 1927, being the order to 
which I have already made more than one reference. It would be tedious and 
wholly unnecessary to set out in this judgment the elaborate details compre- 
hended by this order. A reference to it shows that in the cases of class 1 and 
of class 4 the general terms of sched. III to the Act were expanded by a wealth of 
detailed specification of types of machinery. In the case of class 1, the terms of 
paras. (a) and (b) to sched. III were, in substance, repeated by way of introduc- 
tory paragraphs; but in lieu of the four words “ specified in this schedule ” in 
the proviso to para. (b) of sched. III to the Act there appear the words in the 
corresponding part of the order “ specified in the schedule to this class ”’. 

The effect of the variation in language, if within the competence of the order, 
is obvious, that is, on the face of it a piece of plant or machinery which serves 
manufacturing or trade processes is not brought into rating liability by reason 
only of the fact that it serves also the purposes of heating, lighting, etc., but it 
will not be excluded from liability if it also falls, as such, within the scope of 
class 4, i.e., as a piece of plant or machinery identifiable by reference to the list 
given in the order and also being, or being in the nature of, a building or structure. 

For the purposes of the present appeal, however, it is, in my judgment, 
unnecessary to consider whether this change of language was, in truth, ultra 
vires: it may possibly be that the change in language was not in fact unconnected 
with the omission in the detailed list in class 4 of the order of the word “ boiler” 
or of any other word which would cover a boiler such as that with which we are 
concerned. But, as I have followed the argument, the contention of counsel 
for the ratepayers does.not depend on the language of class 1 in the schedule or 
in the order but on the simple proposition that the subject-matter of his appeal, 
the boiler, cannot anywhere be identified with the items in class 4 of the order, 

‘and being admittedly a piece of plant or machinery substantially, if not ex- 
clusively, established for manufacturing or trade processes, it is therefore outside 
the scope of rating unless it can for rating purposes be sub-divided into its 
component parts and these component parts or some of them can, in their turn, 
be identified with the terms in class 4. 
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« 


It will be recalled that, according to the language of s. 24 (5) of the Act, the 
order, when made, is for all purposes to “ have effect as if it were substituted for 
sched. III ’’ to the Act. The question, therefore, at once arises whether it is legiti- 
mate, for the purpose of construing the order and determining whether any 
pieces of plant or machinery fall within its scope, to have regard to sched. ITI to 
the Act. The answer to this question has been already provided for us by the 
decision in this court in Richard Thomas & Co., Ltd. v. County Valuation Com- 
mittee & Assessment Committee (1). That case concerned certain electrical 
power machinery; but in the course of the judgment of this court delivered by 
Scorr, L.J., it was made plain that the language of sched. III could still be 
consulted for the purposes of discovering liability for rates. He said: ‘‘ The 
language of sched. III gives the key’. And again, a little lower down: 


“This key is of paramount importance for unlocking the problem of the 
‘statement’ [the order of 1927] on which the appeal depends; for the language 
of s. 24 (3) and (5) together clearly imports that the ‘statement’ is to 
explain and not to alter sched. ITI.” 


The intention of Parliament, as expressed in the opening terms of s. 24 (3) 
was undoubtedly laudable, but its hopes may be said to have been somewhat 
over-sanguine. A descent into the realm of detailed description of all types and 
kinds of machines may, if the work of the committee was (as I assume) thoroughly 
done, well serve to illuminate all the dark places at the time when the catalogue 
was first composed: but during the passage of thirty years the ingenuity of man 
has brought into being many new types of machinery not dreamt of in 1927. 
The arguments in the present case—and to some extent the arguments in the 
reported cases to which we have been referred—create at least a suspicion in the- 
mind that some of the expensive litigation that has taken place would have been: 
avoided if the questions concerned had been left for determination on the general 
terms of sched. III to the Act. It may, however, well be that, on the other side, 
many cases of doubt have been avoided by the order of 1927 and have therefore 
never reached the courts at all. It is none the less legitimate to suggest that 
there would be much to be said for a modern revision of the enumeration so. 
elaborately put together thirty years ago. 

However that may be, reference to the terms of class 4 in sched. III to the Act, 
which has been held to be legitimate, will be seen to have a strong bearing on 
the first question put forward by the valuation officer, viz., whether the whole 
topping unit can be regarded as a single entity, a still. Those terms are, so far 
as relevant, 


“such part of any plant or any combination of plant and machinery, 
including . . . tar distilling plant.” 


The words quoted strongly suggest in the first place that the subject-matter 
to be rated must be a part only of the entire plant; and, second, by giving as an 
instance of the totality of a plant that of a “ tar distilling plant ’’ they appear 
to negative the possibility that such a thing as a tar distilling plant could itself be 
regarded as a single rateable item. It is difficult to see any sensible distinction 
between a tar distilling plant on the one hand and an oil distillation plant on 
the other. 

I have not so far referred to the composition of class 4 in the order of 1927. 
The considerable list of items of machinery is introduced by the words, borrowed 
from class 4 as it appears in sched. III to the Act: 


(1) [1944] 1 All E.R. 417. 
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* The following parts of a plant or a combination of plant and machinery 
whenever and only to such extent as any such part is, or is in the nature of, 
a building or structure.” 


The words obviously lend added emphasis to the view that the items intended to 
be made subject to rates are not collections of individual items making a “ plant ”’, 
but are rather the specific component items themselves—so far, of course, as 
they satisfy the second qualification of being, individually, buildings or struc- 
tures, or of that nature. It is true that certain of the items in the list which follows 
(and which I do not think it is necessary to recite) might be complete in them- 
selves, and not easily capable of being regarded as “ parts” of some larger 
whole, e.g., a windmill or a weighbridge. Even in these cases, however, the 
actual mill or the actual weighbridge would presumably be installed as a part 
of a larger whole, and would not be found in total isolation. But in any case I 
eannot think that the use of the word “ stills ” in the context of the list in the 
order of 1927, introduced as it is by the words already quoted, and construed in 
the light of the “‘ key ”’ provided by sched. ITI, can be meant to refer to so large a 
congeries of items as makes up the present topping unit. 

We were referred to numerous dictionary definitions from which it may, no 
doubt, truly be said that in sgme contexts the word “still” could be used in 
this wider, embracing, sense. But when I add to the considerations to which I 
have alluded a further reference to the general character of the whole unit, as it 
appears illustrated in plans A and B, I can feel no doubt whatever in my mind 
that the Lands Tribunal rightly rejected the first contention of counsel for the 
valuation officer that the whole unit is rateable as such as a “‘ still ”’, and capable, 
accordingly, of being sensibly regarded within the meaning of class 4 as consti- 
tuting something in the nature of a single structure or building. 

It becomes necessary, accordingly, to consider the correctness of the Lands 
Tribunal’s findings as regards the heat exchangers and the other six items which 
I have already mentioned. One question of general importance calls at once 
for consideration, namely, to what extent should the conclusions of the Lands 
Tribunal on those subject-matters be regarded as questions of fact? On this 
question guidance has more than once been provided by judgments of this 
court. In Cardiff Rating Authority & Cardiff Assessment Committee v. Guest 
Keen Baldwin’s Iron & Steel Co., Ltd. (1), the court was concerned with the 
liability for rating purposes of certain tilting furnaces. It was held that these 
items of plant were “ furnaces *’ within the meaning of class 4 of the order of 
1927, and were not the less buildings or structures or of that nature because 
they were “ tilting ”’, that is to say, not permanently fixed in a particular position. 

In the course of their judgments, both Dennine, L.J., and JEnxKins, J., 
discussed the kind of tests which should be applied by the rating authority. The 
relevant passages have been cited before in other subsequent cases, but it is 
convenient to set them out again in this judgment. Thus, Dennine, L.J., 
said: 

“A structure is something which is constructed, but not everything 
which is constructed is a structure. A ship, for instance, is constructed, 
but it is not a structure. A structure is something of substantial size which 

- is built up from component parts and intended to remain permanently on a 
permanent foundation, but it is still a structure even though some of its 
parts may be movable, as, for instance, about a pivot. Thus, a windmill or 

a turntable is a structure. A thing which is not permanently in one place 


(1) 113 J.P. 78; [1949] 1 All E.R. 27. 
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is not a structure, but it may be ‘in the nature of a structure’ if it has a 
permanent site and has all the qualities of a structure, save that it is on 
occasion moved on or from its site. Thus, a floating pontoon, which is 
permanently in position as a landing stage beside a pier, is ‘ in the nature of 
a structure ’, even though it moves up and down with the tide and is occa- 
sionally removed for repairs or cleaning. It has, in substance, all the 
qualities of a landing stage built on piles. So, also, a transporter gantry 
is ‘in the nature of a structure’, even though it is moved along its site. 
It has the same qualities as a fixed gantry, save that it moves on its site.” 


The relevant language of JENKINS, J., is: 


“It would be undesirable to attempt, and, indeed, I think impossible to 
achieve, any exhaustive definition of what is meant by the words ‘ a building 
or structure or in the nature of a building or structure ’. They do, however, 
indicate certain main characteristics. The general range of things in view 
consists of things built or constructed. I think, in addition to coming within 
this general range, the things in question must, in relation to the hereditament, 
answer the description of buildings or structures, or at all events be in the 
nature of buildings or structures. That suggests built or constructed things 
of substantial size: I think of such size that they either have been in fact, or 
would normally be, built or constructed on the hereditament as opposed to 
being brought on to the hereditament ready made. It further suggests 
some degree of permanence in relation to the hereditament, i.e., things 
which, once installed on the hereditament, would normally remain in situ 
and only be removed by a process amounting to pulling down or taking to 
pieces. I do not, however, mean to suggest that size is necessarily a con- 
elusive test in all cases or that a thing is necessarily removed from the 
eategory of buildings or structures or things in the nature of buildings or 
structures because by some feat of engineering or navigation it is brought to 
the hereditament in one piece. For instance, floating docks or pontoons, 
items specifically mentioned in class 4, would not, I think, be excluded 
merely on account of having been towed complete to the hereditament 
instead of having been built or constructed there. The question whether a 
thing is or is not physically attached to the hereditament is, I think, certainly 
a relevant consideration, but I cannot regard the fact that it is not so 
attached as being in any way conclusive against its being a building or 
structure or in the nature of a building or structure. This is, I think, 
clearly shown by some of the items specifically mentioned in class 4; e.g. 
floating docks and pontoons would necessarily not be so attached. Nor can 
I regard the fact that a thing has a limited degree of motion in use, either in 
relation to the hereditament, or as between different parts of itself, necessarily 
prevents it from being a structure or in the nature of a structure, if it 
otherwise possesses the characteristics of such. The list in class 4 includes 
such things as elevators and hoists, transporter gantries, transversers and 
turntables, and weighbridges. It is true that things in class 4 are rateable 
only ‘ to such extent ’ as they are buildings or structures, or in the nature 
of buildings or structures, but I cannot regard this as necessarily excluding 
from rateability the movable parts of things which, from their inclusion in the 
list, are clearly regarded as capable of being in the nature of buildings or 
structures, and from their very descriptions must clearly possess some 
degree of mobility in relation to the hereditament, or as between the different 
parts of themselves.” 
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It is, I think, plain that neither DENNING, L.J., nor JENKINS, J., was seeking 
to lay down exhaustive definitions. Rather, they were indicating by illustration 
and otherwise the kind of considerations which were proper to be borne in mind. 
So much was, indeed, said in terms by SOMERVELL, L.J., in the later case of 
Burton v. Ogdens (Brighton), Ltd. (1). The Burton case (1) was concerned with 
certain baking ovens which the Lands Tribunal had found to be rateable within 
class 4 of the order of 1927. The appeal of the ratepayers was unsuccessful, 
all the members of this court being of opinion that the questions involved were 
substantially questions of fact with which the Court of Appeal would not inter- 
fere. At the end of his judgment SoMERVELL, L.J., referred to a further statement 
of DenninG, L.J., in British Portland Cement Manufacturers, Ltd. v. Thurrock 
Urban District Council (2), in which, after referring to the Cardiff case (3), he 
had said: 

“Once the principles of interpretation have been settled, as they have 
been settled, the particular application of them to any particular set of 
facts is essentially a matter for quarter sessions.” 


SoMERVELL, L.J., concluded his judgment as follows: 


““ If, therefore, I had felt some doubt (which I have not) as to whether I 
would have decided this matter in the same way, I would have thought it 
right to regard it on the facts as found a question of fact for the Lands 
Tribunal with which this court would not interfere.” 


The two cases, the Cardiff case (3) and Burton v. Ogdens (Brighton), Ltd. (1), 
were both cited to the Lands Tribunal, who refer specifically to them in the Case 
Stated to this court. It is clear, therefore, that the “ principles of interpreta- 
tion ” were brought to the attention of the tribunal, and considered by it. The 
tribunal heard a considerable quantity of evidence, and also, as I understand, 
twice visited and inspected the topping unit. In such circumstances, I approach 
the consideration of the tribunal’s conclusions on the seven items now remaining 
for consideration on the valuation officer’s appeal with the view that prima 
facie such conclusions should be treated as matters of fact with which this court 
should be extremely slow to interfere. It is well to bear in mind that by the 
terms of s. 3 (4) of the Lands Tribunal Act, 1949 itself—under which the present 
appeals are brought— it is provided that a decision of the Lands Tribunal shall 
be final, with a proviso that a person “aggrieved by the decision as being 
erroneous in point of law ’’ may require a Case to be stated for this court. Counsel 
for the valuation officer indeed conceded, in the course of his reply, that, if 
conclusions were reasonably possible conclusions on the facts and evidence 
before the tribunal, then this court should accept them as final. It has, more- 
over, to be remembered, as will become apparent when I pass to the matter of 
the heat exchangers, condensers and coolers, that in large measure the questions 
involved are questions of degree, and, as such, essentially matters for the final 
determination of the fact-finding tribunals. 

In the circumstances I can conveniently take together the first three of the 
seven items, namely, the heat exchangers, the condensers and the coolers. I 
observe that in each case two conditions must be satisfied for rateability under 
class 4 of sched. III and the order, namely, (i) that the item of plant or machinery 
in question must be found or identified in the list set out under class 4 of the 
order, and (ii) that the item, when so identified, must constitute, as such, @ 


(1) (1952), 23 D.R.A. 246. 
(2) (1950), 114 J.P. 345, 580. 
(3) 113 J.P. 78; [1949] 1 All E.R. 27. 
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building or structure or something in the nature of a building or structure. Of 
the three items named, only one, viz., condensers, can readily be identified 
with any item in the list. That list includes ‘“ condensers:—oil ” and the tri- 
bunal found no difficulty in so describing the condensers in the present case. 
But it was otherwise with the heat exchangers and coolers, since the list does 
not contain any express reference to either of these items. 

The essential characteristics and functions of heat exchangers are set forth in 
para. 11 of the Case Stated. As there appears, a heat exchanger is a cylindrical 
object some fifteen feet in length and two feet in diameter weighing approxim- 
ately three and a half tons. It consists of an outer shell inside which is found a 
number of tubes. The hot liquid is passed through the outer shell and the cool 
liquid in the opposite direction through the inner tubes, the effect being that the 
hot liquid heats the cold liquid in the tubes, its own heat being at the same time 
reduced by the contact. In order to prevent any wastage of heat, the heat 
exchangers, which are delivered as ready-made units on the site, are lagged and 
“cleaded ”’. I may add here that in construction and dimensions both the 
coolers and condensers are not substantially different from the heat exchangers, 
save that in the two latter cases the cooling or condensing is produced by the 
use of cold water and not oil. 

It was contended for the valuation officer that the heat exchangers could and 
should be identified with the item ‘‘ economisers ”’ in the list of class 4; and it is 
undoubtedly true that in construction and also in function the two things are 
very similar, save only that the purpose of the economiser is to use the hot 
fluid or gases that would otherwise go to waste in order to “ pre-heat ” the cold 
fluid or gases passing in the other direction. It is not concerned with the con- 
verse process or effect of using the cold fluid or gas to cool the hot, though 
inevitably such would be the practical result. Notwithstanding this similarity 
in construction and function, the evidence before the Lands Tribunal, including 
that of the expert witness for the valuation officer, was unanimous to the effect 
that no one concerned in the relevant trades would ever describe a heat exchanger 
as an economiser; and in face of that evidence it seems to me impossible to 
challenge the validity of the Lands Tribunal’s conclusion that heat exchangers 
for the purposes in hand were not economisers. 

In a final and valiant attempt to identify the heat exchangers and coolers 
with one or other of the items in the class 4 list, the valuation officer sought to 
say that these machines, whether regarded singly or when used (as in the case of 
the heat exchangers) in banks or batteries, constituted ‘‘ chambers for condition- 
ing or treatment ” on the simple ground that a chamber may by definition be 
cailed a confined room or space, and that in fact the external contours of the 
heat exchangers or coolers enclosed a space. The same argument was applied 
also to the condensers. Again, however, I can see no reason whatever for 
differing from the view taken by the Lands Tribunal. In common sense and in 
ordinary speech, I cannot think that these items can fairly be so described. 


There remains the second necessary condition (in the case only of the con- 
densers of practical significance having regard to the tribunal’s previous conclu- 
sions on identification of the items with the items in the class 4 list), i.e., the 
question whether they can, singly or as put together in banks or batteries, be 
regarded as structures. Photograph No. 37 gives an excellent illustration of the 
way in which the heat exchangers are in fact so grouped in batteries, the process 
being that the fluids, hot and cold, pass through all the exchangers in the battery 
in series so that the process of heat exchange is not completed till the fluids 
have passed through the entire battery. There is obvious force in the argument, 
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when illustrated by the photograph, that such a battery of items or machines 
constitutes at least something in the nature of a building or structure. But 
there is force, also, in the contrary suggestion that, though the framework, 
shown in the photograph, into which the individual items are fitted is in the 
nature of a building or structure (and it is conceded that the company is rateable 
in respect of it), the conjunction of the various items is merely a matter of their 
convenient arrangement and that they remain, in truth, separate and individual 
pieces of plant. Moreover, although it was found that in the case of the condensers 
(which are disposed horizontally and not, like the heat exchangers, vertically) 
it would be a difficult matter to remove one condenser without disturbance of 
the whole battery, nevertheless they do remain wholly distinct and capable of 
individual replacement. In the circumstances the question is, to my mind, 
essentially one of degree and therefore, as I think, one of fact on which the 
conclusions of the tribunal ought not to be disturbed. 

I pass over for the moment the next two items of the seven in my list, namely, 
the reflux and product accumulator and the caustic soda tower, and pass to the 
last two items, the catwalks and the pipes: for I can deal with these last named 
briefly. 

“*Catwalks ” is the name applied to the metal galleries which are attached 
to the various pieces of plant for the purposes of enabling inspection and manual 
adjustment, where necessary, to be carried out. It was sought on the valuation 
officer’s behalf to say that they fell within the description of “‘ platforms ”’ in 
the formula ‘‘ foundations . . . platforms and stagings for plant and machinery ”’. 
The tribunal was of opinion that the words “ platforms and stagings ’’ were 
limited by their context to platforms and stagings for the support of plant or 
machinery, and did not comprehend platforms merely used in connection with 
plant and machinery as in the present instances. This question is no doubt a 
matter of construction and therefore of law. In my view, however, the opinion 
of the tribunal in this respect was correct. It follows that the platforms do 
not find a place in class 4 and are therefore excluded from rateability. I see, 
also, no ground for challenging the view of the tribunal that the pipes in the 
present case cannot fairly be assimilated with the ‘“flumes and conduits ” 
mentioned in the list. The pipes with which we are concerned serve in effect the 
function of a conveyor belt in other types of plant and are very different in 
nature and essential characteristics from, e.g., a gas pipe or conduit built into 
the ground. I add that I also entertain no doubt that the catwalks and the 
pipes cannot in any case be regarded as constituting a building or structure or 
anything in the nature of a building or structure, and I therefore feel no hesitation 
in rejecting the appeal of counsel for the valuation officer on these two items. 

I now return to the reflux and product accumulator, the first of the two items 
in my list which I have passed over. The nature and functions of the accumu- 
lator are stated in para. 17 of the Case; from which it appears that an accu- 
mulator is a metal tank thirty-six feet long, eight feet in diameter, weighing 
thirteen tons, and resting in a steel cradle on reinforced concrete piers. The 
tank was delivered to the site as a complete unit but (as stated in the Case) it 


“is not intended to be moved and is just as much a permanency as the 
- rest of the plant.” 


The description of this tank bears a strong resemblance to the description 
given of the so-called settlers. The latter (see para. 12 of the Case) are in 
dimensions much the same as the accumulator. They also, having been brought 
to the site in one piece, rest on reinforced concrete piers. They 
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‘are not intended to be moved save for renewal or on redundancy and to 
that extent are just as much a permanency as the rest of the plant.” 


They weighed, however, not thirteen tons but forty-six. 

It was the opinion of the Lands Tribunal that both settlers and the accumu- 
lator were ‘“‘ tanks ”’ and fell accordingly within the list in class 4 of the order 
of 1927. But, whereas the tribunal held the settlers to be structures, or in the 
nature of structures, they found that an accumulator was neither. I confess 
that I have felt some doubt whether the tribunal had based their distinction 
between the two things solely on the difference in weight: and, if so, whether 
such an exclusive test was justified in the light of the judgments of this court 
from which I have quoted. The Lands Tribunal in more than one place in the 
Case Stated refers to the phrase (used by JENKINS, J., in his judgment in the 
Cardiff case (1) from which I have quoted) “ feat of engineering ”’. I agree with 
the view of DENNING, L.J., in the judgment which he is about to deliver and 
which I have had the advantage of reading in advance, that it would not be 
right to treat as a necessarily satisfactory test the answer to the question whether 
a particular item of plant or machinery was in fact, or could be, brought to the 
site in one piece or “ ready-made ” without a “ feat of engineering’; and that 
JENKINS, J., did not intend that phrase as a definition. On the whole, however, 
I have come to the conclusion that I should regard this matter of the accumu- 
latot as properly one of fact in so far as it is essentially one of degree; I am 
not therefore prepared to interfere with the decision as regards the accumulator. 

But as to the last item, namely, the soda flash tower, I have in the end reached 
the opposite conclusion. As will be seen from para. 14 of the Case, it is necessary 
in order to prevent corrosion that there should be injected into the oil minute 
particles of caustic soda in a completely dry state. The function of the soda 
flash tower is that all traces of the water in which the soda had previously been 
mixed should be removed and the oil be enabled to pass into the rest of the 
apparatus free of water but having the minute soda particles suspended in it. 

The tower is some twenty-five feet high and was delivered to the site in a 
single piece. It is there bolted to the ground and surrounded by a fireproof 
protection for the first eight or ten feet from its base upwards—this surround 
being from a practical point of view no less an essential part of the tower than 
is the brick surround of the primary tower. <A reference to the photographs 
shows that this soda flash tower is one of several not dissimilar in general 
appearance and including the primary and secondary towers and the stripper, 
all of which were held (and are now conceded) to be in the nature of structures. 

The reasons for the tribunal’s conclusion are found in para. 35 (m) of the Case. 


The valuation officer may, I think, have been somewhat embarrassed by his 


having suggested no less than five possible identifications for the tower in the 
class 4 list. For my part, however, I think the tribunal were well entitled to 
treat the tower as a ‘“‘ tower for treatment ”’ within that list. Is it, however, a 
structure or in the nature of a structure? As I] understand the tribunal’s negative 
answer to this question, it was founded on the circumstance that the tower, 
being brought to the site in one piece, was not so heavy or so large as the accumu- 
lator, and fell, therefore, within the reasoning given in para. 35 (1) for the rejection 
of the accumulator, for example, that the bringing to the site of the tower in a 
single piece could not be described as a ‘‘ feat of engineering ”’. 

I have felt great hesitation on this matter whether I should not, as in the 
previous instances, treat it as a question of fact. On the whole I have felt unable 
to resist the conclusion that the tribunal in this instance did not (for reasons 


(1) 113 J.P. 78; [1949] 1 All E.R. 27. 
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already indicated) apply the proper test—in other words, that it treated the 
single question of mobility as really conclusive. I cannot in this case think that 
such a test was right or was indeed in conformity with the judgments in the 
Cardiff case (1). If regard is had to the nature of this tower, as it is shown by 
the photographs, it seems to me that the conclusion is really inevitable that the 
tower was, like the other large towers in the unit which I have mentioned, in 
the nature of a structure. Put otherwise, there seems to me to be not a similarity, 
but an essential difference, between a tower set up and bolted to the ground, 
with fire-protecting covering constructed round eight or ten feet of its base and 
reaching to a height above that of a small house, on the one hand; and on the 
other, a tank resting on concrete piers, which piers are admittedly themselves 
structures or in the nature of such. In this one instance, therefore, I would allow 
the appeal of counsel for the valuation officer and hold that the soda flash tower 
should be regarded as falling within the scope of class 4 of the order of 1927. 

There remains the cross-appeal. I have referred already to the nature of the 
question involved and to the suggestion made by counsel for the ratepayers that 
the order of 1927 might be ultra vires in so far as it purported to limit the 
exemption from rateability of plant or machinery used for manufacturing 
purposes or trade processes to exemption under class 1 only. Though it is in the 
event unnecessary for me to express a concluded opinion, I think for my part 
that there would be much force in the argument that it would not have been 
competent for the order of 1927 to include such plant or machinery, as such 
(i.e., as a single item specified or identifiable in the list under the class) under 
class 4. But the order has not done so. It is no part of the argument of counsel 
for the valuation officer that the boiler as such is so comprehended under class 4 
of the order. And, whatever be the answer to the point of counsel for the 
ratepayers, I do not think it was ultra vires for the committee or Minister to 
include in class 4 items which, being individually structures or in the nature of 
structures, were component parts of a piece of plant or machinery which in its 
totality was exempted by sched. III to the Act. 

I have personally felt some sympathy for the view put forward by counsel for 
the ratepayers that you could not sensibly, for the purposes in hand, split up the 
boiler into component parts; that it was and is a single indivisible piece of plant, 
namely, a boiler. But, as I have earlier said, counsel for the ratepayers did not 
(as I followed him) challenge the validity of the tribunal’s findings, as findings of 
fact, that the several items specified in para. 48 of the Case were not only identi- 
fiable with items in the class 4 list in the order of 1927 but were also, all of them, 
structures or in the nature of structures. This concession seems to me in the 
present case to be conclusive against the cross-appeal—and none the less so 
because, in sum, the several items make up by far the greater part of the whole 
boiler. The items are, severally, parts of a plant which fall within the descriptions 
in class 4 and are structures or in the nature of structures. They are therefore 
individually rateable although the plant as a single unit is not. 

I would, therefore, dismiss the cross-appeal, and dismiss also the appeal save 
for the single instance of the soda flash tower. 


DENNING, L.J.: Much depends in this case on the true interpretation of 
the order of the Minister of Health made in 1927. In construing that order it is, 
I think, legitimate to look at sched. III to the Rating and Valuation Act, 1925. 
After all is said and done, it is sched. III which Parliament itself considered. 
Parliament there set out the broad principles and left it to the committee to 


(1) 113 J.P. 78; [1949] 1 All E.R. 27. 
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=yorl-out the details. If the committee went beyond their terms of reference and 
included details not warranted by the principles laid down by Parliament, then 
to that extent their statement would be ultra vires. Although the statement was 
confirmed by the Minister, it would not be saved by the provision that, as 
confirmed, it: 


‘* shall for all purposes have effect as if it were substituted for sched. ITT...’ 


Parliament only intended the statement to have that effect on the assumption 
that the committee kept within their terms of reference without any misunder- 
standing of them. It is true that the Minister’s order was laid before Parliament, 
and no address presented against it, but that is very different from its being 
considered by Parliament. It is still open to the Queen’s courts to examine the 
order to see if it conforms to the general principles laid down by Parliament and 
is within the powers conferred by it: see Minister of Health v. R. Ex p. Yaffe (1) 
and the report of the Committee on Minister’s Powers, p. 40. In these circum- 
stances the right way to interpret the order is this. The order is the operative 
instrument. It gives the details of all the plant and machinery that can be 
rated. Nothing can be added to it by looking at the schedule; but in case of 
difficulty it is permissible to look to the schedule to explain it: (see Richard Thomas 
& Co., Ltd. v. County Valuation Committee (2). If, however, the order should 
seek to rate plant and machinery which is not warranted by sched. III, as 
properly construed, then to that extent the order would be ultra vires. 

Turning now to the details, I come first to the word “still.” If the word 
“stills? in the order were construed by itself, without regard to sched. III, I 
should have thought that the whole of this oil distillation plant—from the point 
where the crude oil starts to be heated to the point where the condensed vapour 
leaves the cooler—might properly be described as a still, but when I see that in 
sched. III) there is mention of a “ tar distilling plant ’’, I come to the conclusion 
that in this order the word “ still ’’ refers only to the vessel or retort or container 
which is heated and not to the rest of the plant. That is a perfectly correct 
technical meaning which should be adopted. If the committee had intended to 
specify the whole of the plant, they would have used the words “ oil distilling 
plant ’’ (following sched. IIT) and not the word “ stills ”’. 

Next I come to the separate components of the plant. The question in nearly 
every item is whether it is “in the nature of a structure .’’ Counsel for the 
ratepayers submitted that the findings of the tribunal were findings of fact which 
could not be challenged in this court. I do not think he is entirely correct about 
this. The primary facts are all found by the tribunal and are not in dispute. 
The only question is what is the proper inference or conclusion from the primary 
facts. If the tribunal, in coming to its conclusion, discloses by its reasoning that 
it has misunderstood or misinterpreted the words of the statute, then it falls 
into error in point of law. Even if it does not disclose its reasoning, but asserts a 
conclusion which could not reasonably be entertained by a man who properly 
understood the meaning of the statute, then again it falls into error in point 
of law. There is, however, a considerable area where two reasonable men, each 
of whom properly understood the statute, could reasonably come to different 
conclusions. In such cases the mere fact that the tribunal comes to a different 
conclusion from that to which some of the members of this court might come 
does not mean that the tribunal falls into an error in point of law. The question 
is then one of degree in which the tribunal of fact is supreme so long as it does 


“ 


(1) 95 J.P. 125; [1931] A.C. 494. 
(2) [1944] 1 All E.R. 417. 
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not step outside the bounds of reasonableness. This is, I think, all shown by the 
decision of the House of Lords in Edwards v. Bairstow (1), which seems to confirm 
authoritatively the principles laid down in Bracegirdle v. Oxley (2) and British 
Launderers’ Research Assocn. v. Hendon Borough Rating Authority (3) and applied 
by this court in cases about these very words “in the nature of structure ” in 
Cardiff Rating Authority v. Guest Keen Baldwin’s Iron & Steel Co., Ltd. (4); 
British Portland Cement Manufacturers, Ltd. v. Thurrock Urban District Council (5), 
and Burton v. Ogdens (Brighton), Ltd. (6). In several passages of the Case Stated 
the tribunal seems to have regarded it as a characteristic of a structure or the 
nature of a structure that it should be built up from component parts on the 
spot, and in consequence that, if a part of the plant was brought to the site 
all in one piece, it could not be said to be of the nature of a structure unless 
it was brought there by some “ feat of engineering’. Those words were used 
by JENKINS, J., in the Cardiff case (4), but I am sure he did not mean them to 
be used as a definition; and it is misleading to use them so. Many will remem- 
ber seeing prefabricated houses being transported on lorries. When erected 
they were structures or in the nature of structures, but it did not require a 
‘‘ feat of engineering * to transport them to the spot. This illustration brings 
out the point. It is, I think, a characteristic of a structure that it is built up 
of component parts on the site. But a thing may be in the nature of a structure, 
even though it is not built up on the site, but is brought there all in one piece. 
The nature of the thing depends on its characteristics when erected, not on 
whether it requires a feat of engineering to bring it there. Take, for instance, 
the soda flash tower. It is twenty-five feet high, four feet in diameter, weighs 
nine and a half tons, is bolted to the ground and surrounded at its base by a 
fireproof wall eight or ten feet high. It it had been built up on the site, it would 
be regarded by everyone as a structure, just as much as a “ water tower with 
tank ”’ (which is expressly mentioned in sched. III). Although this tower was 
not built up on the site, it is of the same nature as if it had been. It is of the 
nature of a structure and is rateable. 

By contrast take the condensers. They are cylinders filled with a bundle of 
tubes. They are sixteen feet long, nearly three feet in diameter, weigh three and a 
quarter tons and are placed horizontally one above the other. No one looking at 
one of those by itself would say it was a structure or in the nature of a structure. 
It is just a piece of plant. Then does the fact that there are twelve of them, 
connected in series, make any difference? I think not. They are just twelve 
pieces of plant connected together. Likewise the heat exchangers and the coolers 
which are similar in nature and size to the condensers. 

Next I come to the item whieh has troubled me most. It is the accumulator 
which is a metal tank thirty-six feet long, eight feet in diameter, weighing 
thirteen tons and resting in a steel cradle on reinforced concrete piers. Contrast 
this with the crude settler which is a metal tank thirty-eight feet long, nine feet 
in diameter, weighing forty-six tons, and rests on reinforced concrete piers. The 
only appreciable difference between these two tanks is that the crude settler 
weighs forty-six tons and the accumulator thirteen tons. Yet the Lands 
Tribunal has found that the crude settler is in the nature of a structure, but that 
the accumulator is not. The reason the tribunal give for the distinction is that 


(1) [1955] 3 All E.R. 48. 
(2) 111 J.P. 324; [1947] 1 All E.R. 830. 
(3) 113 J.P. 72; [1949] 1 All E.R. 21. 
(4) 113 J.P. 78; [1949] 1 All E.R. 27. 
(5) (1950), 114 J.P. 345, 580. 
(6) (1952), 23 D.R.A. 246. 
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the transport of the crude settler to the site should be regarded as a “ feat of 
engineering ’’ but that the transport of the accumulator could not be so regarded. 
I do not think that is the right test. I should have thought it was a feat of 
engineering in each case. In any case it is a mistake to substitute the test “‘ feat 
of engineering ” for the words of the statute. I should have thought that each 
of these enormous and permanent tanks was in the nature of a structure just as 
much as ‘‘ water towers with tanks ” mentioned in sched. IIT. 

Another matter that has troubled me a little is the great pipes that carry 
the liquid from the top of the tower to the bottom. If they had been “ conduits ”’, 
I should have thought they were rateable. They are in the nature of a structure, 
just as oil pipe lines that are laid underground: but I am inclined to think that 
these particular pipes would not ordinarily be described as ‘‘ conduits ”’ and are 
therefore not rateable. On all the other components of this plant, I agree with 
all that the Master of the Rolls has said. 

Now I come to the cross-appeal about the boiler unit. Counsel for the rate- 
payers says that it is a process boiler to produce steam for the processes of 
refining oil—as distinct from a heating boiler (for example to supply central 
heating) or a power boiler (for example to drive machinery)—and that a process 
boiler is not rateable. 

If it were permissible to look at sched. III (without reference to the order) I 
would agree that a process boiler does not come within class 1, but I see no reason 
why it should not come within class 4. The proviso to class 1 makes it clear that 
process boilers are not brought within class 1 simply because they are also used 
for heating water: but it leaves it open to them or any parts of them to be brought 
within class 4, if they are structures or in the nature of structures. 

Turning now to the order (which is the operative instrument), the strange 
thing is that boilers are expressly mentioned in the details to class 1, but not 
at all in the details to class 4. I cannot understand this. I should have thought 
that the committee, when engaged in working out the details of class 4, would 
have included such part or parts of a boiler as is a structure or in the nature of 
a structure. Nevertheless in view of its omission from class 4, it is plain that a 
process boiler cannot be rated as such. But I see no reason why the several 
parts of a process boiler should not be rated under class 4 if they can properly 
be brought within it. The furnace, the flues, the economiser and the soot hoppers 
all come within the details specified in class 4. They are all structures or in the 
nature of structures, and are not less so because they are attached to other 
structures which are not rateable. They are therefore rateable. I think the 
Lands Tribunal was right on this matter and would dismiss the cross-appeal. 





ROMER, L.J.: I have had the advantage of reading in advance the 
judgment which the Master of the Rolls has delivered. I agree with the con- 
clusions at which he has arrived and with the reasons on which they are based. 

The main submission of counsel for the valuation officer was that the greater 
part of the unit of the oil refinery at the Isle of Grain, which is referred to in the 
Case as the crude distillation unit or topping unit, constitutes a functional 
entity which is a “ still’? and which is rateable as such under class 4 of the 
order of 1927. I am quite unable to accept this contention. It is true that in 
some contexts and for some purposes the word “still”’ has a wider meaning 
than that of a retort or other vessel used for purposes of distillation; and that 
it may comprehend an entire distilling apparatus. It appears to me, however, 
difficult in the extreme to regard the extensive and complicated distillation 
plant which is now in question, comprising as it does all the units of equipment 
enumerated in para. 8 of the Case, as a “‘ still ’ for the purposes of class 4 of the 
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order. The word as there used is clearly referable to a part only of a distillation 
plant just as, for example, the words “ condensers—tar ”’ in class 4 are descrip- 
tive of parts of “ tar distilling plant ” which is mentioned, as a comprehensive 
entity, in class 4 of sched. III. 

In any case, it seems to me that no part of a plant is rateable under class 4 of 
the order unless it is a building or structure, or in the nature of a building or 
structure. Anything that consists of a number of separate buildings or structures 
cannot be rated under class 4 on the ground only that it comprises a part of a 
plant. A glance at plan B (which forms part of the Case) shows clearly enough 
the difficulty of regarding the topping unit as an individual building or structure 
or as being of the nature thereof; and such indeed was the view of the Lands 
Tribunal. 

The tribunal (who obviously took very great trouble over this case) visited 
the premises twice and as a result of its inspection expressed the following 
opinion (para. 31 (d) of the Case): 


se 


” 


“It seemed to us that where there were a number of entirely separate 
pieces of plant placed at intervals over an area 250 feet by 295 feet, each 
with its particular function and, in the case of the pumps, housed in two 
entirely separate buildings at a distance of more than fifty yards from each 
other, it was impossible to describe the whole as being a building or structure 
or in the nature of a building or structure merely because the different 
parts were connected by pipes to enable the raw material to be carried from 
one part to another even though that interconnection was necessary to the 
proper working of the whole. In our view anyone looking at the unit would 
regard it as a number of separate pieces of plant and buildings or structures 
housing or forming part of the plant.” 


I agree with these views of the Lands Tribunal and have no difficulty in rejecting 
the valuation officer’s argument that the topping unit is rateable as a “still ”. 

It, therefore, becomes necessary to consider the liability to rates of the various 
component parts of the unit which, after concessions and counter-concessions 
have been made, still remain in dispute. Of these I have nothing to add to what 
the Master of the Rolls has said except for a word or two with regard to the 
reflux and product accumulator and to the soda flash tower. I agree with the 
Master of the Rolls that we should not disturb the finding of the tribunal with 
regard to the accumulator, even though we ourselves might perhaps have taken a 
different view. The tribunal’s decision in differentiating between the crude settlers 
on the one hand and the accumulator on the other has been criticised as 
irrational. They had, however, the advantage of seeing these respective units 
and I am not persuaded that they erred in principle in deciding a question, which 
is, after all, one of degree. It is now established that such questions are essentially 
within the province of the Lands Tribunal to decide; and I would refer to the 
judgment of BrrKett, L.J., in Burton v. Ogdens (Brighton), Ltd. (1), where, after 
citing JENKINS, J.’s observations in Cardiff Rating Authority v. Guest Keen 
Baldwin's Iron & Steel €o., Lid. (2), as to the characteristics of ‘‘ structures ”’, the 
lord justice said: 

““ When I read the immense detail in the Case Stated and the specific 
findings dealing with those characteristics and realise that the Lands 
Tribunal having the Cardiff case (2) before it followed it very closely, I 

(1) (1952), 23 D.R.A. 246. 
(2) 113 J.P. 78; [1949] 1 All E.R. 27. 
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cannot think that there is any ground on which this court could interfere 

with its decision . . .” 

So also on this matter of the accumulator I do not think that this court should 
interfere. 

On the other hand the question whether the soda flash tower is properly to be 
regarded as being in the nature of a structure is not, as I think, merely one of 
degree. This tower, as is stated in para. 15 of the Case, is twenty-five feet high, 
four feet in diameter and weighs nine and a half tons. It is bolted to the ground 
at ground level and after erection was surrounded at its base by a fire-proof 
protection for the first eight or ten feet. The tower could not stand without 
being bolted to the ground and it clearly possesses the quality of permanence. 
In these circumstances I should have thought myself that it is plainly in the 
nature of a structure. The tribunal adopted the contrary view solely, it seems, 
on the ground that its transport to the site as a single entity did not involve a 
feat of engineering. In my judgment, this one consideration is insufficient to 
displace the others to which I have referred and I would allow the appeal so far 
as it relates to this unit. 

There remains the question of the boiler. This is unquestionably a process 
boiler and is, as such, exempted from liability to rating under the joint effect of 
s. 24 and the proviso to para. 1 (b) of sched. III to the Act of 1925. Although it is 
not necessary to decide the point, it accordingly appears to me that it would have 
been ultra vires the committee which was set up under s. 24 to have included 
process boilers as rateable subjects by their own order, for to have done so 
would have overridden the exemptions granted by the Act—which cannot be 
superseded by the committee’s order: Richard Thomas & Co., Lid. v. County 
Valuation Committee (1). The committee did not in fact include process boilers 
in the order of 1927, but the question arises whether they could properly include 
in that order such parts of process boilers as are in the nature of structures 
—even though, by so doing, they could virtually eliminate (as in the present 
case) the exemption afforded to the process boilers themselves. This depends 
on the true construction of para. 4 of sched. IIT to the Act. Does “‘ any plant ” 
in that paragraph inferentially exclude plant which has itself been exempted 
by the proviso to para. 1 (b)? Or does para. 4 include structural parts of any 
plant whatever? If the former, then the committee could not rate parts (even 
though structural) of process boilers; if the latter, they could. I see no suf- 
ficient reason to qualify the apparent generality of the words ‘‘ any plant ” 
in para. 4 of sched. III. If Parliament had wanted to extend to the parts of 
process boilers the exemption just previously conferred on the boilers as units, 
one would have expected an express provision to that effect. 

Accordingly, if the “‘ parts of a plant ’’ which are dealt with by class 4 of the 
order of 1927 were intended to include parts of process boilers, such inclusion 
could not be challenged on the ground of ultra vires. But, as a question of 
construction of the order of 1927, ought the parts of boilers referred to in class 4 
to be confined to parts of non-process boilers, having regard to the proviso to 
class 1 (b) of the schedule to the order? That proviso exempts from the schedule 
to class 1 (b)—but not from the schedule te the order—process boilers and their 
accessories. I do not think that there is any more reason for cutting down the 
apparent generality of the words “ the following parts of a plant ”’ in class 4 of 
the order of 1927 than there is for qualifying “such part of any plant” in 
para. 4 of sched. IIT to the Act of 1925. It appears to me accordingly (a) that on 





(1) [1944] 1 All E.R. 417. 
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the construction of the order of 1927 “ parts of a plant ”’ in class 4 include such 
parts of a process boiler as are therein specified (provided, of course, that they are 
of a structural nature) and (b) that such inclusion is not in conflict with the Act 
of 1925. The only remaining question is whether such parts escape from liability 
if they constitute integral parts of the boiler itself. I can find no sufficient ground 
for exernpting them merely because they are incorporated integrally in the 
boiler. It seems to me that a boiler like that in question is ‘‘ plant ” and that, 
e.g., a superheater is no less a “ part” of that plant because it is built into it; 
indeed, such a superheater is in some sense more a part of the boiler than one 
which is built separate physically from the boiler. An axle is a part of a motor car 
even though it is an integral part of the chassis, and cannot very well be separated 
from it. 

It might, indeed, be doubted whether an integral part of a boiler could be truly 
described as being in the nature of a structure but the tribunal has found that 
the relevant parts of the boiler in this case possess that characteristic and 
counsel for the ratepayers is not contesting this if he is wrong on his other points. 
It appears to me accordingly that the decision as to the boiler should be affirmed. 


Order accordingly. 


Solicitors: Linklaters & Paines; Solicitor of Inland Revenue. 
F.C, 


CHANCERY DIVISION 
(Wynn-Parry, J.) 
February 22, 1957 


BERRY v. MARYLEBONE CORPORATION 


Rating—Charitable organisation—Organisation concerned with advancement of 
religion, education or social welfare—Theosophical Society—Rating and 
Valuation (Miscellaneous Provisions) Act, 1955 (4 & 5 Eliz. 2, c. 9), s. 8 (1) (a). 

The Theosophical Society in England was a component national society of an 
international society and was not established or conducted for profit. One of its 
main objects was ‘to form a nucleus of the universal brotherhood of humanity 
without distinction of race, creed, sex, caste or colour.’ The explanation of this 
object, which the court accepted, was ‘‘ to form an ever expanding group of persons 
who are aware of the universal-brotherhood of man which is implied by the Father- 
hood of God and who believe in working for the diminution and final abolition of 
all intolerance and discrimination relating to race, creed, sex, social class and 
colour’. On the question whether the society was an organisation the main 
objects of which were concerned with the advancement of religion, education or 
social welfare ’’ within s. 8 (1) (a) of the Rating and Valuation (Miscellaneous 
Provisions) Act, 1955, 

Hep: the object of the society was not solely for the advancement of religion 
and education and would justify activities that could not be considered within the 
term ‘ social welfare ’’ which connoted the provision of benefits or facilities tending 
directly to improve the health and condition of life of the class of persons concerned. 


ADJOURNED SUMMONS. 
The plaintiff, Alice Lilian Berry (suing on behalf of the Theosophical Society in 
England), applied to the court by originating summons for the determination of 


the question whether on a true construction of the Rating and Valuation (Mis- 
cellaneous Provisions) Act, 1955, s. 8 (1) (a), the Theosophical Society in England 
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was an organisation which was not established or conducted for profit and whose 
main objects were charitable or were otherwise concerned with the advance- 
ment of religion, education or social welfare. 


Honeyman, Q.C., and Taverne for the plaintiff. 
Cross, Q.C., and J. L. Arnold for the defendants. 


WYNN-PARRY, J.: The question which is raised by this summons is 
whether on the true construction of s. 8 (1) (a) of the Rating and Valuation 
(Miscellaneous Provisions) Act, 1955, the Theosophical Society in England is an 
organisation which is not established or conducted for profit and whose main 
objects are charitable or are otherwise concerned with the advancement of 
religion, education or social welfare. Section 8 (1), so far as material, reads as 
follows: 

“This section applies to the following hereditaments, that is to say— 

(a) any hereditament occupied for the purposes of an organisation (whether 
corporate or unincorporate) which is not established or conducted for 
profit and whose main objects are charitable or are otherwise concerned 
with the advancement of religion, education or social welfare.” 


In the first place it is clear that the society is not established or conducted for 
profit. It is equally clear that its main objects are the three objects which are 
set out in para. 2 of the constitution of the Theosophical Society in England 
and which read as follows: 


“* (i) To form a nucleus of the universal brotherhood of humanity without 
distinction of race, creed, sex, caste or colour. (ii) To encourage the study 
of comparative religion, philosophy and science. (iii) To investigate un- 
explained laws of nature and the powers latent in man.” 


Those objects have been the subject of consideration by the courts, including 
the House of Lords, in Re Macaulay’s Estate. Macaulay v. O’Donnell (1). It is 
clear from a perusal of the two speeches which are reported that those three 
objects are separate and distinct. In the course of his speech Lornp BuCKMASTER 
said : 

“This by itself, however wise and estimable it may be, is certainly no 
charitable purpose, nor can I see that it is so connected with others which 
are stated as separate and distinct objects as to connect it into a charitable 
object, even if the latter objects could themselves be regarded as charitable.” 


In the course of his speech, Lorp TomLIN said: ‘“ Each clause, in my opinion, 
expresses a distinct and independent object ’’. The House of Lords held that 
the first object was not a charitable object and that was the ground of the 
decision in that case. 

It becomes necessary to examine object (i) with a view to considering whether 
or not it is within the relief provided by s. 8 (1) (a) of the Rating and Valuation 
(Miscellaneous Provisions) Act, 1955. Object (i) is explained in para. 5 of 
the plaintiff’s affidavit. Strictly speaking, as Lorp TomLin pointed out in the 
House of Lords, evidence purporting to interpret any object is not admissible, 
but, as their Lordships, to whose speeches I have referred, felt able for the pur- 
poses of their conclusions to adopt with approval the meaning put forward of 
the provisions which they were considering, I think I can follow the same course 
and accept as a satisfactory explanation that which is set out in para. 5 of the 
affidavit in support of the summons sworn by Mrs. Berry where it says: 


(1) [1943] Ch. 435, n. 
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‘‘Theosophists explain the meaning of object (i) inpara. 2 hereof as 
follows :—to form an ever expanding group of persons who are aware of the 
universal brotherhood of man which is implied by the Fatherhood of God 
and who believe in working for the diminution and final abolition of all 
intolerance and discrimination relating to race, creed, sex, social class 
and colour.” 


That is, to form an ever-expanding body of persons who have certain beliefs 
and desire to work together to maintain them. As I have said, the House of 
Lords held that object (i) was not charitable and I think it must follow from 
that that they did not regard that object as being solely for the advancement 
of religion and education. It is, as counsel for the defendants pointed out, 
at first sight somewhat curious that after the first class of objects mentioned in 
s. 8 (1) (a), namely, charitable, there are repeated two of the subjects of good 
charitable gifts, namely, religion and education. There is good ground for 
agreeing with his suggestion that they were probably included in order that the 
benefit of the section might enure to bodies which, though concerned with religion 
or education, do not qualify as charities or charitable bodies within the legal 
meaning of charity because they are of a private nature. At any rate, there is 
no question of any private element in this case. On that reasoning it follows 
that in order that the plaintiff should succeed she must demonstrate that the 
first object is for social welfare purposes. Counsel for the plaintiff in his argu- 
ment laid stress on the word “ concerned ”’ and submitted that the effect of the 
introduction of that word was that each object need not be wholly concerned 
with, for instance, religion or education or social welfare. I cannot accept 
that argument because to my mind it introduces such an element of uncertainty 
as would make the provision in the Act of 1955 quite unworkable. What test 
could be devised to say when a degree had been reached beyond which it would 
not be proper to allow an applicant the benefit of the section. 

The phrase “ social welfare ’’ is one the exact scope of which no judge has 
yet attempted to define. I do not propose to make the attempt myself and I 
doubt whether any judge ever will. In fact, I share with Lynskey, J., the 
feeling that it would be impossible to do so see: Trustees of the National Deposit 
Friendly Society v. Skegness Urban District Council (1). There are some indica- 
tions to be found in the decided cases: for instance, the statement in the judg- 
ment of Jenkins, L.J., in Baddeley v. Inland Revenue Comrs. (2), which was the 
subject of criticism later in the House of Lords. Then there is the passage from 
the speech of Lorp Tucker in the House of Lords which was cited to me and 
which reads: 

‘In considering whether they fall within the fourth class of Income 

Tax Special Purposes Comrs. v. Pemsel (3), as the Court of Appeai have 

held, or within class 2—trusts for the advancement of education—as 

was submitted in the alternative for the first time before your Lordships, 
the words which, in my view, create the difficulty are ‘the promotion 
of social well-being’. This is an extremely vaguo phrase which may have 
different meanings to: different minds, and may include things considered 
by some, but not by others, to be advantageous. It would appear to cover 
many of the activities of the so-called ‘ welfare state’, and to include 
material benefits and advantages which have little or no relation to social 

) [1987] 1 All E.R. 407. 

; Ch. 504; revsd. on appeal, H.L. sub nom. Inland 
} 1 All E.R. 525; (1955) A.C. 572. 
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ethics or good citizenship, concepts which are themselves not easily definable. 
I find it impossible to construe these trusts, as the Court of Appeal have done, 
in such a way as to restrict the operation of this language to promoting or 
inculcating those standards of secular conduct or behaviour expected of a 
good neighbour and a good citizen...” 


It is true that the problem with which the court had to deal in that case was 
whether the provision in question was charitable or not, but it seems to me that 
the reasoning of Lorp TUCKER in that passage which I have just read is applicable 
to such a provision as the one I have to consider in this case, viz., s. 8 (1) (a) of 
the Act of 1955. 

Object (i) as explained in para. 5 of the plaintiff’s affidavit is extremely wide 
and, as pointed out by counsel for the defendants, would justify operations 
which could not by any stretch of the imagination be considered as within the 
phrase “ social welfare ’’, however wide a construction were reasonably placed 
on that phrase. He gave two examples. One was that it would be perfectly 
legitimate under object (i) to further propaganda for the purposes of encouraging 

| intermarriage between members of different races; and secondly that, again, it 
would be perfectly proper to conduct a propaganda campaign to break down the 
easte rules which obtain in India. As I have said, it would appear to me virtually 
impossible to attempt a definition of this phrase, but I am inclined to agree with 
counsel, Mr. Cross, that one must discover in the operation of the undertaking 
some direct impact on the proposed beneficiary, his example being a social 
centre established in Liverpool with a view to ncouraging better relations 
among the various races which are to be found from time to time in that great 
port. While regarding it as no more than an indication and not a definition 
of what should properly be regarded as the content of the phrase “ social 
welfare’, I would be content to adopt the suggestion as to its meaning which 
Mr. Cross put forward in argument, viz., the provision of benefits or facilities 
which tend directly to improve the health and condition of life of the class of 
persons concerned. 

In the result I come to the conclusion that even accepting that every 
activity which might be undertaken under object (i) could be described as a good 

4 Object, and that, as has been observed in the House of Lords, different minds 
might differ on that matter, that, whatever be the true scope of the phrase “social 
welfare ’’ object (i) is too wide to cover no more than the activities which might 
teasonably be said to fall within that phrase. 

For those reasons, therefore, I must answer the question in the sense that the 
main objects of the society are not concerned with the advancement of social 


welfare. 
Declaration accordingly. 


Solicitors: Gibson & Weldon, for Berry & Berry, Tunbridge Wells; Sharpe 


Pritchard & Co. 
R.D.H.O. 
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COURT OF CRIMINAL APPEAL 
(Lorp GopparD, C.J., STABLE, CASSELS, GORMAN AND HINCHCLIFFE, JJ.) 
February 25, 1957 
R. v. HALLAM - 


Criminal Law—Exzxplosive substance—Possession—Knowledge of defendant— 
Extent of onus of proof on prosecution—Explosive Substances Act, 1883 (46 
& 47 Vict., c. 3), s. 4 (1). 

On a charge of possessing an explosive substance, contrary to s. 4 (1) of the 
Explosive Substances Act, 1883, the prosecution are required to prove both that 
the prisoner knew that he had the substance in his possession and also that he 
knew that it was an explosive substance. In many cases, however, the jury, once 
they are satisfied that the first requisite has been proved and also that it has been 
proved that the substance was in the prisoner’s possession in such circumstances 
as to give rise to a reasonable suspicion that he did not have it in his possession 
for a lawful object, will infer the second requisite. 

R. v. Dacey ({1939] 2 All E.R. 641) not followed. 

APPEAL against conviction. 

The appellant was convicted at the Central Criminal Court before the Recorder 
of London of knowingly having in his possession or under his control an explosive 
substance in such circumstances as to give rise to a reasonable suspicion that it 
was not in his possession or under his control for a lawful object, and he was 
sentenced to three years’ imprisonment. The recorder in his summing-up 
directed the jury that the prosecution must prove that the appellant knew that 
he had the substance in his possession, but that it did not matter whether he 
knew that it was explosive. It was contended for the appellant that that amount- 
ed to a misdirection. 


Gardiner, Q.C., and B. J. Shaw for the appellant. 
The Solicitor-General (Sir Harry Hylton-Foster, Q.C.) and Buzzard for the Crown. 


LORD GODDARD, C.J., delivered the judgment of the court, in which he 
stated the facts and continued: The appeal has been heard by a full court 
because of a judgment of the court in 1939 in R. v. Dacey (1). The point that 
is raised is purely a matter of construction of s. 4 (1) of the Explosive Substances 
Act, 1883, which is in these terms: 


“Any person who . . . knowingly has in his possession or under his 
control any explosive substance, under such circumstances as to give rise 
to a reasonable suspicion that he . . . does not have it in his possession or 
under his control for a lawful object, shall, unless he can show that he . . . 
had it in his possession or under his control for a lawful object, be guilty of 
felony .. .” 


The question is whether the word ‘‘ knowingly ’’ means that he must know not 
only that he has a parcel or a substance in his possession but also that it is an 
explosive. The words, I repeat, are ‘“ knowingly has in his possession any 
explosive substance”. Having given the best consideration that we can to 
this case, we think that the words must mean that he must know that it is an 
explosive substance. The difficulty caused by R. v. Dacey (1) is that CassELs, J., 
directed the jury in these words: 


*“ What you have to be satisfied upon is: ‘ Did he knowingly have these 
things in his possession, he knowing that they were explosive substances? ’ ” 


(1) [1939] 2 All E.R. 641. 
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In spite of some confusion which seems to have existed as to what CassELs, J., 
meant, he says that that is what he said and what he meant to say, and I think 
it is clear what he meant to say. This court in that case upheld the conviction 
because they refused the application for leave to appeal. It was a case which 
was not argued, and counsel did not appear on either side; the court simply 
refused to give leave. Counsel for the Crown in this case has not contended that 
this court is bound by the judgment in that case because it was to a great extent 
obiter. What the court decided in that case was that it was sufficient to show 
that a man had in his possession something which proved to be an explosive 
substance, provided also that there was some evidence of suspicious circum- 
stances from which a jury could draw the inference that he did not have it in 
his possession for a lawful purpose; although, of course, there is an onus thrown 
on him, if there is a suspicious circumstance proved, of showing that it was in 
his possession for a lawful purpose. 

The recorder, no doubt relying on that case, did charge the jury that it did not 
matter whether the prisoner knew that the substance which he had in his posses- 
sion was an explosive. In so charging the jury, he was, we think, applying 
R. v. Dacey (1) because that really was what R. v. Dacey (1) decided but, with 
all respect to that case, this court cannot take that view. We think that the 
clear meaning of the section is that the person must not only knowingly have 
in his possession the substance, but must also know that it is an explosive 
substance. The section says he must knowingly have in his possession an 
explosive substance; therefore, it does seem that it is an ingredient in the offence 
that he knew it was an explosive substance. If evidence is given that the 
person had the substance in his possession, and some evidence of circumstances 
which give rise to a reasonable suspicion that he had not got it for a lawful 
purpose is given, the jury are then entitled to infer that he knew it was an 
explosive substance. We think the proper direction to give to a jury on a 
charge of this offence is that they must first of all be satisfied that the prisoner 
had the substance in his possession. Secondly, they must be satisfied that it 
was in his possession in circumstances such as to give rise to a reasonable sus- 
picion that he had it in his possession not for a lawful object. Then the jury 
should be told that, if they are satisfied of that, then they can infer that the 
person knew it was an explosive substance. It is not necessary, of course, to 
show that he had any particular chemical knowledge. What he had in his 
possession may be gelignite, dynamite or gunpowder, but, if he had it in his 
possession in such circumstances as to give rise to a suspicion that he had it 
for something other than a lawful object, it is then only a short step for the 
jury, taking into account all the circumstances, to decide that he had 
it in his possession for an unlawful purpose. We think the ordinary 
prima facie construction of the section is that he must knowingly have in his 
possession an explosive substance, viz., that he knows that he has a sub- 
stance which is, in fact, explosive. That can be inferred from the facts of 
the case. We think, therefore, that there was a misdirection by the 
learned recorder. When one finds that the appellant had in his possession 
fifteen pieces of gelignite and thirty-four detonators, it is impossible to believe 
that he did not know quite well he had explosives in his possession, more especially 
from one very significant piece of evidence that he gave when he went into the 
witness-box. Having said that he had thrown the parcel behind the hedge, he 
said: ‘‘I went and took it from the hedge to the taxi in case children might 


(1) [1939] 2 All E.R. 641, 
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touch it’. The story which the appellant told of how he came into possession 
of this stuff and what he did with it was a story which no jury, I should have 
thought, in any circumstances would believe. Accordingly, although we decide 
the point of law in the appellant’s favour, and though we differ from the decision 
in R. v. Dacey (1) and give a different construction to the section, we have come 
to the conclusion that it is a case in which we should properly apply the proviso, 
to s. 4 (1) of Criminal Appeal Act, 1907 and, therefore, we dismiss the appeal. 
Appeal dismissed. 
Solicitors: Registrar, Court of Criminal Appeal; Director of Public Prosecutions, 
T.R.F.B. 


(1) [1939] 2 All E.R. 641. 


PROBATE, DIVORCE AND ADMIRALTY DIVISION 
(Lorp MERRIMAN, P., AND CoLLINGwoop, J.) 
February 11, 12, 27, 1957 
PINNICK v. PINNICK 


Husband and Wife—Maintenance—Consensual separation—No agreement as to 
maintenance—No change of circumstances after separation—Summary 
Jurisdiction (Married Women) Act, 1895 (58 & 59 Vict., c. 39), s. 4. 

The parties were married in 1952 and separated by mutual consent in 1956. 
At that time there was no agreement, expressed or implied, on the part of the 
husband to maintain the wife. On a complaint by the wife that the husband had 
been guilty of wilful neglect to provide her with reasonable maintenance, 

Hetp: the wife had not proved any agreement by fhe husband, express or 
implied, to maintain her while she lived apart from him, nor was there any evidence 
of any change, subsequent to the separation, in her circumstances, and, therefore, 
she was not entitled to maintenance. 

APPEAL by husband against an order of Southampton justices, whereby they 
found him guilty of wilful neglect to provide reasonable maintenance for the 


wife and ordered him to pay to her the sum of £4 a week. 


Trapnell for the husband. 
A. J. Jenkins for the wife. 


Cur. adv. vult. 


Feb. 27. LORD MERRIMAN, P., read the following judgment of the 
court. The parties were married on July 26, 1952, the husband then being thirty- 
six and the wife twenty-two years of age. There are no children. They lived with 
the wife’s mother, having a sitting room and a bedroom for their exclusive use. 
The marriage was not a happy one from an early stage. The wife said that 
they had always been rowing and quarrelling over different things in the course 
of which they got to-shouting at one another. The main cause of trouble 
between them was money matters. The wife was continually asking him for 
_ money, saying that she could not manage on the £6 10s. which he allowed her 

for housekeeping generally. The husband said that he could not give her any 
more. At the time of the parting in March, 1956, they had ceased to have 
intercourse for between twelve and eighteen months, and it is clear, as the 
justices found, that they had lost whatever affection they may have had for one 
another. On the night of Sunday, Mar. 25, 1956, a quarrel arose, in the course 
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of which the wife reproached him with having neglected to give presents to 
herself and her mother some time previously; and he, therefore, told her that 
as she was always thinking about her mother she had better go and live with her. 
She went straight to her mother and never returned to live with her husband. 
The husband said that when he told her to go he just felt “‘ down and out ”’, 
and did not mean it to be for ever. The wife herself says in her evidence in 
chief: 

“My husband last gave me money on the Thursday before this Sunday. 
That was Mar. 22. Since then I have not had anything from him. He has 
only been paying my insurances which are lls. After Mar. 25 I got his 
meals from the Sunday to the Thursday, because I had been paid the 
housekeeping. From then onwards he kept himself. There was nothing 
said about it. All he said was that he was not going to keep me for the rest 
of my life. I asked him about money for my own food and maintenance 
and he said I had to go out to work and get my own money. I gave up my 
work two years ago.” 


She also said in cross-examination: 


“He offered me the full housekeeping money if I went back with him 
in our room. He said I could have that money he had in his hands if I 
would come back to his room. I refused.” 


The husband says that after that date he asked her two or three times to come 
back. The wife said that he approached her only once, when he said that he 
had been to see a solicitor, and that he ‘‘ had to ask her ” to come back. At the 
hearing before the justices the husband stated that he wished his wife to come 
back despite all she said in court. The wife, however, said she would not 
return, because it would mean a life of misery were she to do so. 

The justices’ reasons for their decision were as follows: 


“In General. Neither party cut a very impressive figure in the witness- 
box and it did appear to us that it was doubtful whether either had ever 
had very much affection for the other and we were quite certain that what 
affection there had been had disappeared. The complainant appeared to be 
attempting, within the rather narrow limits of her intelligence, to give 
the court an honest and truthful account of the events leading up to these 
proceedings but we felt that the respondent, although not attempting to be 
deliberately untruthful, experienced great difficulty in seeing himself in other 
than a favourable light. When considering the evidence placed before us and 
the arguments addressed to us by the respective solicitors, we came to the 
conclusion that in fact the parting between husband and wife had been of a 
consensual nature and that the husband had been guilty of wilful neglect to 
maintain for the reasons we now state. 

“In Particular. (i) It was agreed by both parties that on the evening of 
Sunday, Mar. 25, 1956, the date of the original parting, there was a quarrel 
between husband and wife which culminated in the husband telling the wife 
to go to her mother’s part of the house, which she did. This quarrel was 
clearly the last of a series which had occurred from time to time for one 
reason or another and it appeared to us that both parties had reached a 
state where they found the continuance of cohabitation burdensome and 
they were quite ready to part, although neither was very capable of express- 
ing their thoughts and feelings in words. However, as far as we could 
judge from the somewhat self-contradictory evidence of both parties, the 
husband wanted his wife to go and she was very willing to part from him. 
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It did appear to us, however, that it was unlikely that at that time the 
husband realised that he might still be under a liability to maintain his wife. 

** (ii) There was clear evidence that on two or more occasions subsequent 
to the parting there had been some discussion between the parties regarding 
maintenance for the wife, when the husband stated that he would keep her 
if she returned to him and it was suggested on.behalf of the husband that 
this should be looked on as an invitation by the husband to the wife to 
return to him and that a refusal by her thereby placed her in desertion and 
put an end to any liability on the husband to provide maintenance. We 
took the view, however, that there was in effect, no invitation by the husband 
to the wife to return but that rather he was merely stating his viewpoint 
that whereas he could keep his wife if they were together he saw no reason to 
do so while they were apart. We found support for this view in the wife’s 
evidence in chief, which we accepted, that her husband had said that he was 
not going to keep her for the rest of her life and that when she asked about 
money for her maintenance he said that she should go out to work and get 
her own money. 

“* (iii) Having come to the decision as fact that the parting was a con- 
sensual one, we were forced to the conclusion that the husband was still 
under a liability to maintain his wife unless and until she came to be in a 
state of desertion or committed some other matrimonial offence. We were 
of opinion that there had not in fact been any actual invitation by the hus- 
band to the wife to resume cohabitation or any other act which could 
properly be construed as putting an end to the agreement to live apart and 
we could not but decide that as the husband had adequate means to maintain 
his wife his failure to do so was wilful. We therefore made the order under 
the terms which, having regard to the means and status of the parties, 
appeared to us to be reasonable.” 

Counsel on both sides accepted that the justices’ finding that the separation 
was consensual was correct. [His Lorpsurp then considered the conten- 
tion on behalf of the husband that the justices’ finding in (ii) above that there 
had been, in effect, no invitation by him to the wife to return was wrong. His 
LorpsuHiP concluded that in the circumstances it would not be right for the 
court to reject the justices’ finding on this point, and continued:] For these 
reasons we feel obliged to reject the contention that the wife had disentitled 
herself to claim maintenance by the fact that she had become a deserter. 

The position then is that the parties-had separated by mutual! consent on the 
night of Mar. 25, 1956, and that nothing had supervened to put an end to that 
consensual separation at the date of the hearing before the justices. It is clear 
that the justices directed themselves that because the parting was originally 4 
consensual one, and so remained, the husband was still under a liability to 
maintain the wife, and that having adequate means for that purpose his failure 
to do so was wilful. They arrived at this conclusion without considering as & 
separate question whether there was any agreement on the part of the husband, 
expressed or implied, to maintain the wife in a state of separation. 

This raises acutely the question on what financial terms, expressed or implied, 
the consensual separation had taken place, and the further question whether, 
’ subsequently to the agreed separation, any change of circumstances had occurred 
so as to give the wife the right to complain of wilful neglect to provide reasonable 
maintenance for her. In substance the question is whether Baker v. Baker (1) 
correctly states the principles of law applicable to such a situation. If so, there 


(1) (1949), 66 (pt. 1) T.L.R. 81. 
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is no finding by the justices of any change of circumstances since the agreement 
to part. That, if there is such a change of circumstances, the jurisdiction of the 
court is not ousted by the terms on which a separation is agreed, or by the 
punctual performance of those terms, is settled by the decision of the Court of 
Appeal in Tulip v. Tulip (1). It is, of course, open to this court, under r. 71 (6) 
of the Matrimonial Causes Rules, 1950, to draw all inferences of fact which might 
have been drawn in the court below. 

In our opinion, it is impossible to extract from the evidence any express agree- 
ment on the part of the husband to pay maintenance to the wife as a separated 
wife. As to an implied agreement, it was urged that the separation, though in 
the result consensual, was brought about by the husband’s telling his wife to go; 
that, though not living as man and wife, they still continued to live under the 
same roof, though not in that part of the house which had been the matrimonial 
home; that, though he had refused to contribute to her maintenance in other 
respects, he had recognised his liability to the extent of continuing to pay her 
insurance to the amount of lls. weekly up to the date of the hearing. In addition 
to this the wife had, to his knowledge, given up her work two years previously, 
and he agreed that she was a sick woman, and suffered from an ulcer; and clearly 
in default of maintenance from him she would be dependent on her widowed 
mother. All those considerations, it was submitted, indicated that when the 
husband told her to go to her mother—admittedly not as a permanent arrange- 
ment—he must have contemplated paying for her maintenance, and not leaving 
her to her own resources. 

Moreover, it was argued that the justices were right in holding that in the 
case of a consensual separation the husband was liable to maintain his wife unless 
and until she came to be in a state of desertion or committed some other matri- 
monial offence. It is common ground that either on the Thursday, or, as we 
think, on the next day, Friday, the husband said (it may be on the advice of his 
solicitor) that she could have all the usual housekeeping money if she would 
return. Assuming that the justices are right in holding that this cannot be 
regarded as an invitation to the wife to return, but only as a statement of the 
husband’s own point of view, it is plain that this point of view was that he was 
willing to maintain his wife in the matrimonial home, but not as a separated 
wife, and that the justices so found. That being so, it seems to us that it is 
impossible to imply any agreement to maintain her as a separated wife unless the 
liability to do so is implicit in a consensual separation. 

This brings us to the consideration of Baker v. Baker (2). The headnote 
reads as follows: 


“Unless some grave and weighty matter justifies a wife in leaving home 
she is not entitled to maintenance save in the exceptional case of a consensual 
separation with an agreement attached to it that the husband will maintain 
her.” 


In his judgment Lorp Merriman, P., said: 


“‘ There is no law involved in this case; it is merely an application of the 
principle that, if a wife is living separate and apart from her husband, it is 
not enough for her to give evidence that her husband had money and that 
she needed maintenance. The question is: What was the nature of the 
parting? If the wife can prove desertion, she is, of course, entitled to a 
maintenance order on that ground. If the separation was consensual, 


(1) [1951] 2 All E.R. 91; [1951] P. 378. 
(2) (1949), 66 (pt. 1) T.L.R. 81. 
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then, if she can prove—and Mr. Crispin [counsel for the wife] accepted 
that the onus was on the wife—that this was on the basis, express or implied, 
that the husband undertook to be responsible for her maintenance, she is 
entitled either to the agreed amount (if there was an agreed amount), or 
to a reasonable amount under the section, although she is living apart from 
her husband. But unless she can show, where the separation was con- 
sensual, that the husband had accepted a liability, expressed or implied, 
to maintain her, she has no case at all.” 


PEaRcE, J., said: 


“* In this case desertion has been negatived and the wife’s evidence makes 
it clear that there was here a separation by consent. If by her evidence 
she could establish that there was expressed or implied in that separation 
a continuing liability on the husband’s part to support her, this order could 
stand, but her evidence has not done this, and therefore, in my opinion, 
there has not been wilful neglect to maintain, and the appeal should be 
allowed.” 


Baker v. Baker (1) has been consistently followed in the Divisional Court, particu- 
larly in Starkie v. Starkie (No. 2) (2) where the history of the approval of Baker v. 
Baker (1) in Chapman v. Chapman (3) and in Stringer v. Stringer (4) is summarised 
shortly. 

If that statement of the law is correct it applies directly to the present case; 
but Dennrine, L.J., in delivering the leading judgment in National Assistance 
Board v. Parkes (5), after giving examples, to which there is no parallel in the 
present case, of new circumstances which might arise to alter the situation where 
there was an actual agreement by the wife never to claim maintenance, said: 


“ If these facts are brought to the husband’s notice and he has the means to 
pay, then he is under a duty to maintain her, notwithstanding the prior 
agreement that he should pay nothing. The principle of Tulip v. Tulip (6) 
applies, I think, just as much when there is an agreement to pay nothing 
as when a fixed sum is to be paid, and it overrides anything said previously 
in Baker v. Baker (1) and Chapman v. Chapman (3) (cited in Stringer v. 
Stringer (4)). So long as the husband is ignorant of the new situation he is 
under no such duty, and is not guilty of wilful neglect to maintain her. 
That is, I think, the effect of the decision in Stringer v. Stringer (4).” 


It does not seem to us that there was‘any subsequent change of circumstances 
in the present case, since all the factors which were put forward in that behalf, 
such as the wife’s state of health and her not having worked for two years, were 
already known at the time of the parting. At this point we would observe 
that it is necessary to keep clearly in mind that the question of the financial 
terms on which a consensual parting takes place, and the question whether 
some fresh need of the wife and notice thereof to the husband has occurred so as 
to entitle the court to find wilful neglect to maintain in spite of those terms, 
appear to be two separate and distinct questions. If so, there is,no inherent 
conflict between Baker v. Baker (1) and Tulip v. Tulip (6). 


(1) (1949), 66 (pt. 1) T.L.R. 81. 
(2) 118 J.P. 59; [1953] 2 All E.R. 1519. 
(3) (Apr. 4, 1951), unreported. 
(4) 116 J.P. 102; [1952] 1 All E.R. 373; [1952] P. 171. 
(5) [1955] 3 All E.R. 1; [1955] 2 Q.B. 507. 
(6) [1951] 2 All E.R. 91; [1951] P. 378. 
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| £ alana v. Chapman (1), unlike Baker v. Baker (2), Stringer v. Stringer (3) 
Sand Starkie v. Starkie (4), was a decision of the Court of Appeal itself. It is 

A’ referred to in the judgment given in this court by Lorp Merriman, P., in 
~ Stinger v. Stringer (3). On the present occasion, however, we think that it is 
& worth while to give more detailed consideration to what was said by members of 
| ™ the Court of Appeal in Chapman v. Chapman (1), and to state the source of the 
quotations. The case was unreported but, in accordance with practice, a 

copy of the official shorthand note of the judgments vouched by the presiding 
lord justice was sent to Lorp MEerRRIMAN, P., since a decision in which he was 

‘ involved was being reversed. The judgment of Asquiru, L..J., begins as follows: 


“This is a husband’s appeal from a judgment of the Divisional Court of 

the Probate, Divorce and Admiralty Division, consisting of LORD MERRIMAN, 
P., and WaLLINGTON, J. That judgment varied a decision of the Dartford 
magistrates, whereby they dismissed a wife’s two summonses, one on the 
ground of desertion and the other on the ground of wilful neglect to main- 
tain. The Divisional Court varied that order by allowing the appeal so far 
as concerns the wilful failure to maintain, while dismissing the appeal in 
relation to desertion. The husband appeals from the first limb of this 
decision. The learned President gave the leading judgment, with which 
Wattincton, J., concurred. The way he dealt with the matter was this. 
He first of all pointed out that the two summonses do not necessarily stand 
or fall together. Often two such summonses do so, and if the wife fails on 
desertion she substantially fails on wilful neglect to maintain, but that is 
not necessary and inevitable. Sometimes, where, for instance, the evidence 
is that the separation was consensual, she may fail on desertion and win on 
maintenance; in cases, that is, where the consensus impliedly includes a 
term that the wife should be entitled to some support from the husband. If 
this is the right inference from the evidence, the learned President considered 
that he was bound to draw it.” 


After a full review of the evidence the learned lord justice stated his conclusion 
that the inference drawn by the Divisional Court that the separation was con- 
sensual was wrong, in the following words: 


“In those circumstances, with great respect, I am of opinion that the 
) inference of consensus cannot be supported; and, if it cannot, then there 

can be no possible claim to maintenance. There is, indeed, authority which 
| has been cited to us, a case called Baker v. Baker (2), which decides very 
| clearly that, even where a separation is admittedly consensual, it has to be 
> 
| 
| 








shown either that there was an expressed agreement to pay maintenance 
or that such an agreement must be implied from the circumstances. In 
this case I think that the conclusion that there was a consensus at all cannot 
be supported, and therefore the other point does not really arise.” 


Brmketrt, L.J., came to the same conclusion on a review of the evidence, but 
added: 

“T agree with what Asquiru, L.J., has said, and I do not think for my 
own part that, on the evidence before the justices and the evidence before 
the Divisional Court, this inference of consensus can really be supported; 
but I would just like to add a final word. Assuming for the moment that 





(1) (Apr. 4, 1951), unreported. 
(2) (1949), 66 (pt. 1) T.L.R. 81. 
(3) 116 J.P. 102; [1952] 1 All E.R. 373; [1952] P. 171. 
(4) 118 J.P. 59; [1953] 2 All E.R. 1519. 
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there had been, in the circumstances of this case, a consensual separation 
I do not think it by any means follows that an inference is to be drawn that 
it was upon the basis that attached to it should be an undertaking to provide 
maintenance. I think, on the contrary, almost everything in the case 
would appear to be against it . . . It does not look, as I say, upon the face 
of it, that any such inference could be drawn, even if there had been anything 
in the nature of an agreement to separate, that it should be upon the terms 
that he would provide maintenance.” 


But he was content to rest his decision on the view that there was no ground for 
the Divisional Court’s drawing the inference of consensus. HARMAN, J., agreed 
with AsquiTH, L.J.’s decision and the reasons therefor and had nothing to add. 

It is, of course, true, as is recognised in Stringer v. Stringer (1), that the approval 
of Baker v. Baker (2) in Chapman v. Chapman (3) was obiter in the sense that the 
Court of Appeal did not agree with the inference of fact drawn by this court that 
the separation was consensual. Nevertheless, the approval of Baker v. Baker (2) 
appears to be an integral part of the reasoning not only of Asquitu, L.J., but of 
Brrxett, L.J. Next, it is important to appreciate the context in which DeEn- 
NING, L.J., held that Baker v. Baker (2) was overruled. National Assistance 
Board v. Parkes (4) was an appeal from a decision of the Queen’s Bench Divisional 
Court that unless a wife has committed adultery or is in a state of desertion, 
the National Assistance Board are entitled under s. 42 and s. 43 of the National 
Assistance Act, 1948, to recover contributions from her husband in respect of 
assistance given under the Act to the wife, even if there has been a consensual 
separation which would provide the husband with a good defence to a claim by 
the wife for maintenance under the Summary Jurisdiction (Separation and 
Maintenance) Acts, 1895 to 1949. In the argument in the Divisional Court the 
attention of the court was called to Baker v. Baker (2), Stringer v. Stringer (1) 
and Chapman v. Chapman (3). At the conclusion of his judgment Lorp Gop- 
DARD, C.J., said: 


“The decisions of the Probate, Divorce and Admiralty Division which 
were cited to us dealt with an entirely different state of things. It is laid 
down that, if there is a consensual separation, a wife cannot avail herself of 
the provisions of the Summary Jurisdiction (Separation and Maintenance) 
Acts, 1895 to 1949, to apply to justices for maintenance. She has made her 
bargain and she cannot take advantage of the provisions of those statutes, 
and her only remedy is to go to the National Assistance Board. If the 
board, coming to the conclusion that she is destitute, relieve her, the husband 
would have to repay the board under the National Assistance Act, 1948, 
even though he could not be made to pay under the Summary Jurisdiction 
Acts.” 

OrmMEROD, J., agreed, for the reasons given by Lorp Gopparp, C.J. GorMAN, J., 
also agreed, but added that it was important to realise that they were concerned 
in these cases only with the rights given to public assistance in the National 
Assistance Act, 1948.. 

It is not clear to us why in affirming, as they did, the independent right of the 
board to recover from the husband a sum (limited, be it noted, by the amount of 
’ the assistance paid by the board under the National Assistance Act), it was 
necessary for the Court of Appeal to enlarge on the rights inter se of the wife 

(1) 116 J.P. 102; [1952] 1 All E.R. 373; [1952] P. 171. 
(2) (1949), 66 (pt. 1) T.L.R. 81. 
(3) (Apr. 4, 1951), unreported. 
(4) [1955] 3 All E.R. 1; [1955] 2 Q.B. 507. 
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and the husband. In dealing with this broader question and arriving at the 
conclusion that Baker v. Baker (1) had been overruled, DENNING, L.J., said: 


‘* Separation by consent is not itself a bar to maintenance. The husband’s 
duty to maintain his wife continues: see Price v. Price (2).” 


Now the point at issue in the latter case was whether in the somewhat peculiar 
circumstances the finding of the trial judge that the wife was genuine in her offer 
to return to the husband should be supported. In referring to Price v. Price (2) 
in connection with Baker v. Baker (1) DENNING, L.J., is manifestly referring to 
that part of his judgment which is conveniently summarised in the headnote as 
follows: 


“Per DENNING, L.J. The offer made by the wife did not turn the 
husband into a deserter, and at the present day she would not be granted a 
decree for the restitution of conjugal rights, for her motive in offering to 
return was not a sincere desire to re-establish a home but to get main- 
tenance, and it would be wrong that, impelled by that motive, she should be 
able to make him a deserter, contrary to the real truth of the case. But a 
husband is bound to maintain his wife if she is ready to live under his roof, 
whatever her motive may be, so long as she has not been guilty of some grave 
fault, such as adultery or cruelty, for the husband’s duty to maintain her 
depends on the fact that she is his wife, not on the fact that he has deserted 
her.” 


Hopson, L.J., who followed, took exception to this statement of the law. After 
referring, as DENNING, L.J., had done, to the judgment of Lorp Reap1n¢, C.J., 
in Jones v. Newtown & Llanidloes Guardians (3) Hopson, L.J., said: 


“That passage draws attention to something which, I think, is perhaps 
not always clearly remembered, namely, that the husband’s obligation to 
maintain his wife is prima facie complied with by providing a home for her. 
A wife has no right to separate maintenance in a different home unless she 
can justify the fact that she is living apart from her husband. Ifa woman, 
as the wife in this case has done, leaves her husband, the right to separate 
maintenance is not destroyed but suspended, and as soon as she expresses 
her willingness to go back, if that offer is rejected, that suspension comes to 
an end. It seems to me to follow from that that, although the question 
does not directly arise, in that case, on the bare facts, as I have stated them, 
from that moment onwards the boot is on the other leg and the party who is 
approached and rejects the approach becomes a deserter, and that that is the 
effect of the decision of the Divisional Court in Thomas v. Thomas (4). 
I should not have mentioned that point had not DEennine, L.J., men- 
tioned that proceedings for restitution of conjugal rights might differ 
in their result from proceedings under this section. For my part I think 
that the proceedings under s. 23 of the [Matrimonial Causes Act, 1950] 
are on the same footing as proceedings for restitution of conjugal rights: 
if a wife becomes a deserter she would not be entitled to maintenance just 
because she is a wife, that is to say, to separate maintenance. The question 
of her right to maintenance may depend on whether she is a deserter or 
whether she is deserted or whether there is a contract between them. I 
do not think that the law recognises a sort of undefined condition where 


(1) (1949), 66 (pt. 1) T.L.R. 81. 
(2) 115 J.P. 486; [1951] 2 All E.R. 580; [1951] P. 413. 
(3) 84 J.P. 237; [1920] 3 K.B. 381. 
(4) 110 J.P. 203; [1946] 1 All E.R. 170. 
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parties are living apart in conditions which may be described as of drift, 
or in some not very clearly defined condition in so far as rights to main- 
tenance are concerned. It is necessary that those conditions should be 
clearly defined, and I think that they were clearly defined by Lorp 
READING, C.J., in Jones v. Newtown & Llanidloes Guardians i} Ne 


In this passage Hopson, L.J., was in effect reiterating the identical principle 
stated in Baker v. Baker (2). SoMERVELL, L.J., who had given the leading 
judgment and had held that the trial judge’s finding about the genuineness of 
the wife’s offer was in the circumstances conclusive, gave a supplementary 
judgment in which he agreed with the observations made by Hopson, L.J. 

It would appear, therefore, that on this particular issue, though not on the 
main subject-matter of the appeal, the judgment of DENnNiNnG, L.J., was a 
minority or dissenting judgment. If this is the true view, it may be doubted 
whether it affords authority for the conclusion that Baker v. Baker (2) and 
Chapman v. Chapman (3) are overruled. In his judgment in National Assistance 
Board v. Parkes (4) Brrxett, L.J., said: 


“TI am satisfied that Asquiru, L.J., in the passage from his judgment 
in Chapman v. Chapman (3) cited in Stringer v. Stringer (5), which was so 
strenuously relied on, was not contemplating the kind of situation which 
has arisen in this case for this reason: Chapman v. Chapman (3) was heard 
on Apr. 4, 1951. Tulip v. Tulip (6) was heard the next day and the following 
day. The court reserved judgment and delivered it on May 10. Asqurrn, 
L.J., had then become Lorp AsquitH, but he was a member of the court 
which decided Tulip v. Tulip (6) and, although he did not deliver a judgment 
of his own, he expressly empowered me in delivering my judgment to say 
that he had read it and expressly agreed with it.” 


With the greatest respect, it does not seem to us that the mere fact that Chapman 
v. Chapman (3) and Tulip v. Tulip (6) were heard on consecutive days, and that 
AsquirH, L.J., Brrxertr, L.J., and HARMAN, J., were party to both decisions 
detracts in any way from the authority of what was said about Baker v. Baker (2) 
by Asquitn, L.J., and impliedly by Brrxett, L.J., himself, in Chapman v. 
Chapman (3). Indeed, Brrxert, L.J., himself seems to provide the reason for 
the distinction to which we have already referred between the two cases by 
saying, as he does, that in Chapman v. Chapman (3) AsquiTH, L.J., was not con- 
templating the kind of situation which had arisen in National Assistance Board 
v. Parkes (4), namely, that a wife who had actually covenanted not to claim 
maintenance had fallen on evil days, had had to seek national assistance, and 
the National Assistance Board had paid 39s. 6d. a week to the wife, which sum 
they were seeking to recover from the husband; whereas in Chapman v. Chapman 
(3) what was being considered was the legal effect of a consensual separation on 
the assumption that there was no agreement expressed or implied to pay main- 
tenance to a separated wife, and in which there was no suggestion of a subsequent 
change of circumstances of which the husband had knowledge. 

It seems to us that in view of this distinction between Baker v. Baker (2) and 
Tulip v. Tulip (6), and between both cases and National Assistance Board v. 
Parkes (4) which decided that the National Assistance Board had an independent 


(1) 84 J.P. 237; [1920] 3 K.B. 381. 
(2) (1949), 66 (pt. 1) T.L.R. 81. 
(3) (Apr. 4, 1951), unreported. 
(4) [1955] 3 All E.R. 1; [1955] 2 Q.B. 507. 
(5) 116 J.P. 102; [1952] 1 All E.R. 373; [1952] P. 171. 
(6) [1951] 2 All E.R. 91; [1951] P. 378. 
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statutory right to recover from the husband maintenance in the form of national 
assistance actually disbursed by the board to the wife, it is our duty to follow 
what was said by the Court of Appeal in Chapman v. Chapman (1) and by the 
majority of the Court of Appeal in Price v. Price (2). We recognise, of course, 
that these divergent views can only be reconciled, if not by the Court of Appeal 
itself, by the House of Lords, unless in the meantime they are resolved by 
legislation, if the Maintenance Agreements Bill, which was given a second reading 
in the House of Commons on Feb. 15, 1957, becomes law. We have already 
called attention to the careful way in which this case was tried. Nothing could 
have been clearer than the way in which the evidence is recorded and the reasons 
for the decision stated. As regards the law, the justices can hardly be blamed 
if they found some difficulty in directing themselves correctly in view of the 
circumstances to which we have called attention. For these reasons we think 
that the appeal must be allowed, and the order of the justices set aside. 


Appeal allowed. 


Solicitors: Maltz, Mitchell & Co., for Bernard Chill & Axtell, Southampton; 


White & Leonard, for Wells, Woodford & Ackroyd, Southampton. 
G.F.L.B. 


(1) (Apr. 4, 1951), unreported. 
(2) 115 J.P. 486; [1951] 2 All E.R. 580; [1951] P. 413. 


PROBATE, DIVORCE AND ADMIRALTY DIVISION 
(WitiMER, J.) 
February 25, 26, 27, 1957 
POSTLETHWAITE v. POSTLETHWAITE 


Husband and Wife—Desertion—M isconduct conducing—M isconduct not amounting 
to just cause—Matrimonial Causes Act, 1950 (14 Geo. 6, c. 25), 8. 4 (2), 
proviso (iv). 

The parties were married on Aug. 25, 1943, and there were no children of the 
marriage. At the time of the marriage the husband was serving in the Royal 
Air Force, and the wife was living with her mother at Leicester where the parties 
cohabited when the husband was on leave. The husband was demobilised in 
1946 and the parties continued to live at the wife’s mother’s house in Leicester. 
The husband returned to his pre-war job with a bank in Leicester; the wife had a 
business of her own in Leicester. In October, 1952, the husband was posted to 
London and on Nov. 8, 1952, he left Leicester. The wife refused to accompany 
him to London. The husband spent Christmas, 1952, with the wife at Leicester, 
staying with her until Dec. 29, 1952. He then returned to London and wrote 
several letters to the wife asking her to come to London to help him look for a 
house, but she refused to do so. In September, 1953, the husband acquired a 
bungalow in a London suburb, but the wife refused to join him there. On Nov. 22, 
1953, the husband wrote specifically inviting the wife to come to the bungalow and 
settle there as their home. The wife replied on Nov. 30, 1953, in terms amounting 
to a final refusal to live with the husband. On Jan. 2, 1956, the husband filed the 
present petition for divorce. By her answer the wife asked that the petition be 
dismissed and did not herself pray for relief. 

HexD: (i) the wife had no just cause for absenting herself from her husband. To 
constitute just cause for one spouse living apart from the other spouse there must 
be a grave and weighty matter, i.e., conduct of such a kind as, in effect, made the 
continuance of married life together impossible. Nothing that had been alleged 
by the wife went anything like that distance. The things of which she complained 
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in her husband might have caused unhappiness in the home, and made him difficult 
to live with, but they fell far short of anything which could amount to just cause 
within the interpretation which had to be put upon that phrase. 

(ii) on the question whether the husband had been guilty of “such wilful 
neglect or misconduct as had conduced to the desertion ”’ within s. 4 (2), proviso (iv), 
of the Matrimonial Causes Act, 1950, the only meaning which could be attributed 
to proviso (iv) was that it referred to conduct which was not sufficiently bad to 
constitute just cause for the other spouse leaving the matrimonial home, but was 
something worse than the ordinary wear and tear of married life, which either 
spouse must be prepared to accept when he or she took the other for better, for 
worse—in other words, one must see if there had been conduct which fell short of 
justifying the separation, but which might, in part at least, excuse it. 

(iii) on the evidence, the wife was in desertion and the husband was not guilty 
of conduct conducing thereto. 

Petition by husband for divorce. 

The husband petitioned for divorce on the ground of the wife’s desertion. 
The wife, by her answer, denied that she had been guilty of desertion, and 
pleaded, in the alternative, that, if her conduct amounted to desertion, it was 
conduced to by the wilful neglect and misconduct of the husband. 

The parties were married on Aug. 25, 1942, and there were no children of the 
marriage. At the time of the marriage the husband was serving in the Royal 
Air Force. The wife was living with her mother at a house in Leicester where 
the parties cohabitated when the husband was on leave. The husband was 
demobilised in 1946 and the parties continued to live at the wife’s mother’s 
house in Leicester. The husband returned to his pre-war job with a bank in 
Leicester; the wife had a business of her own in Leicester. In October, 1952, 
the husband was posted to London and on Nov. 8, 1952, he left Leicester. The 
wife refused to accompany him to London. The husband spent Christmas, 
1952, with the wife at Leicester, staying with her until Dec. 29, 1952. He 
then returned to London and wrote several letters to the wife asking her to 
come to London to help him look for a house; she refused to do so. In Septem- 
ber, 1953, the husband acquired a bungalow in a London suburb but the wife 
refused to join him there. On Nov. 22, 1953, the husband wrote specifically 
inviting the wife to come to the bungalow and settle there as their home. The 
wife replied on Nov. 30, 1953, in terms amounting to a final refusal to live with 
the husband. On Jan. 2, 1956, the husband filed the present petition for divorce. 
By her answer the wife asked that the petition be dismissed and did not herself 
pray for relief. 

By proviso to Matrimonial Causes Act, 1950, s. 4 (2): ‘‘ Provided that the 
court shall not be bound to pronounce a decree of divorce and may dismiss the 
petition . . . if, in the opinion of the court, the petitioner has been. guilty . 

(iv) where the ground of the petition is . . . desertion, of such wilful neglect 
or misconduct as has conduced to the . . . desertion.” 


Ifor Lloyd, Q.C., and Marshall-Reynolds for the husband. 
Temple, Q.C., and Binney for the wife. 


WILLMER, J., stated the facts and continued: I entertain no doubt that 
during the three years preceding the presentation of the petition the parties were 
living separate and apart, the wife having brought to an end the previous state 
of things by refusing to join her husband in London. In those circumstances, 

-it is necessary to inquire whether the wife had any just cause for that behaviour. 
Just cause was not specifically alleged in the wife’s answer. However, I inti- 
mated to the wife’s counsel in argument that I thought that that contention 
was open on the pleadings, and it would in any case be my duty to consider 
whether the circumstances of the separation would warrant a finding of desertion. 
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I am abundantiy satisfied that the wife in the present case has not shown 
anything in the nature of just cause for absenting herself from her husband. 
The only matters that could be relied on are those which have been alleged 
in detail in support of her alternative plea of conduct conducing, and I can best 
deal with the detailed criticisms of the husband that have been made when I 
deal with that aspect of the case. To constitute just cause for one spouse living 
apart from the other spouse there must be a grave and weighty matter, i.e., 
conduct of such a kind as, in effect, makes the continuance of married life 
together impossible. Clearly, in my judgment, nothing that has been alleged 
by the wife in the present case goes anything like that distance. The things 
of which she complains in her husband may have caused unhappiness in the 
home, and may have made him difficult to live with, but in my judgment they 
fall far short of anything which could amount to just cause, within the inter- 
pretation which, as I understand it, has to be put on that phrase. The only 
other element necessary to constitute the offence of desertion is absence of 
consent on the part of the husband. As to that, I am abundantly satisfied. 
I do not say that the husband throughout the whole statutory period of three 
years was desperately anxious to have his wife join him, but I am satisfied on 
the evidence that he was at all times willing that she should do so and I am 
satisfied that he made every reasonable endeavour to get her to do so. In those 
circumstances, I am satisfied that for the three years preceding the presentation 
of the petition the parties were living separate and apart, due to the conduct 
of the wife—conduct inspired by an animus deserendi on her part, which is only 
too easily to be inferred from her actions and her letters. I further find that 
such separation was without the consent of the husband and that, in those 
circumstances, the matrimonial offence of desertion is complete. 

I pause there only to remark that I rest my conclusion on the basis of a 
factum of separation, which was induced by the act of the wife and has existed 
for the necessary time. That, I think, is the correct approach. It was strenu- 
ously argued on behalf of the wife that the husband could in no event obtain 
relief since he had not actually made a specific offer of a matrimonial home for 
the wife until the autumn of 1953, when he acquired a bungalow. That, if I 
may say so with the greatest respect to learned counsel who argued it, seems to 
me to be the wrong approach. It cannot be right that a husband, in circumstances 
such as these, should not be entitled to say that desertion began to run until 
such time as he had provided and furnished a matrimonial home and put it 
in a state of readiness to receive the wife. That seems to me to be a negation 
of the mutual matrimonial obligation which husband and wife must equally 
accept. When it becomes necessary, whether because of the husband’s work 
or for any other reason, for the parties to move from one place to another, it is 
no part of the duty of one spouse to go on ahead and prepare everything for 
the other. It should be a mutual operation, and in the present case I have paid 
a good deal of attention to the letters by the husband from London, in which 
he pleaded with his wife to come to London and help him to find accommodation. 
It seems to me that the proper approach is to recognise that the duties of the 
spouses are mutual. In those circumstances, I do not think that the argument 
based on the fact that there was no specific matrimonial home offered until the 
autumn of 1953 commands any weight. Iam satisfied that the state of desertion 
existed for the necessary period of three years. 

Accordingly desertion for the necessary period having been found, I must 
next consider whether or not it is right to say that it was conduced to by wilful 
neglect or misconduct on the part of the husband, so as to call for the exercise 
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of the discretion of the court. I am bound to say that I have not found this 
aspect of the case at all easy. So far as I know, and apparently so far as the 
knowledge and researches of the experienced counsel who have appeared before 
me go, this is the first case in which a plea of wilful neglect and misconduct 
conducing has been raised in answer to an allegation of desertion. At first sight 
it struck me as being difficult to see exactly what the Matrimonial Causes Act, 
1950, s. 4 (2), proviso (iv) means by that phrase in relation to a charge of desertion. 
If there were misconduct on the part of one spouse which in fact conduced to, 
that is to say, was a cause of, the other spouse leaving, it seemed to me that, 
prima facie, that amounted to saying that there was just cause; and if that were 
so, there would be no offence of desertion. 

In other words, prima facie it seemed to me difficult to envisage anything which 
could amount to misconduct conducing to desertion which would not automati- 
cally put an end to the charge of desertion. However, it has been submitted on 
behalf of the wife, and counsel for the husband did not dissent from the pro- 
position, that some meaning must be attributed to this phrase as incorporated 
in the statute. The proposition was put forward by counsel for the wife, and I 
think that it is not disputed by counsel for the husband, that there is an 
area, which he described as ‘‘a no man’s land”, between that which is a 
grave and weighty matter, such as would amount to just cause, on the one 
hand, and that which, on the other hand falls within the well-known phrase 
“‘the ordinary wear and tear of married life”. Small and trivial matters, 
if they fall within the ordinary wear and tear of married life, have on the author- 
ities no legal significance. On the other hand matters such as are of a sufficiently 
grave and weighty character as to amount to just cause, would make it impossible 
to allege desertion at all. It is said, however, that there are degrees of conduct 
open to criticism between those two extremes, and that the court is required by 
the statute to examine the conduct of the deserted spouse to see whether it is 
of such a nature. Counsel for the wife submitted that the phrase “ conjugal 
unkindness ’’, much used in connexion with the doctrine of revival after con- 
donation, might be a fair way of expressing the sort of misconduct at which the 
statute is aiming when it talks of misconduct conducing to desertion. 

Having given the matter some consideration, I have come to the conclusion 
that counsel’s submission is broadly right. One must attribute some meaning 
to the statute. The only meaning which I can attribute to it is that it refers 
to conduct which is not sufficiently bad to constitute just cause, but which is 
something worse than the ordinary wear and tear of married life, such as either 
spouse must be prepared to accept when he or she takes the other for better, 
for worse. In other words, as counsel for the wife put it, one must see if there has 
been conduct which falls short of justifying the separation, but which may, in 
part at least, excuse it. That seems to me very much a question of fact and of 
degree in the particular circumstances of any particular case, or if I may so 
express it, very much a jury question. I have, therefore, tried to approach 
the facts in the present case as a jury would approach them, and consider how 
they would appeal to the minds of ordinary people. 

That makes it necessary to consider the wife’s complaints in detail, because 
it is on her complaints that the question arises whether the husband has been 

‘ guilty of such conduct as would go part of the way, at any rate, to excuse the 
wife’s desertion. The wife’s complaints are set out very fully in the answer 
filed on her behalf, and are further developed in the voluminous further and better 
particulars of the answer which were subsequently delivered. First, com- 
plaint is made that from 1946 onwards the husband made no attempt to obtain 4 
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house for the parties to reside in. That I think refers particularly to the period 
when they were residing together in Leicester during the time when, as I have 
already said, they in fact continued to reside at the house of the wife’s mother. 
Next it is said that the husband moved to London, notwithstanding that the wife 
had frequently informed him that she did not desire to reside in London. Then 
it is said that from 1949 onwards, at any rate, the husband habitually went out 
drinking several nights a week and did not return sometimes until midnight or 
later. It is complained that he would come in smelling of drink, a circumstance 
to which the wife took exception. 

Next, reliance is placed on an incident, said to have taken place about May, 
1950, when the wife apparently looked in a trunk of the husband’s and dis- 
covered some magazines and pictures there, and the husband came in and caught 
her at it and told her to clear out. It is said that after that he kept his trunks 
and cases locked. It is complained that he behaved in a secretive manner; 
when he was writing, if she came into the room, he would cover up what he was 
writing; and it is said that he arranged that letters arriving for him should be 
enclosed in sheets of blank paper, so that the contents would not show through 
the outside of the envelope. It is further complained that the husband habitually 
made wounding and insulting remarks to the wife, of which a selection of samples 
is set out in the answer; the one which the wife herself described in evidence 
as the worst thing he ever did was that he said he wanted to get rid of her and 
would be willing to pay the costs of divorcing her. Other wounding and insulting 
remarks of the same sort and character are alleged. Then it is complained 
that the husband habitually ignored and negleeted the wife, and a number 
of occasions are referred to when he went off to social functions without taking 
her. In particular there was one social function, which took place just before 
his removal to London, which was in fact a party given by himself for his 
colleagues at the bank. The wife apparently complains that she was not invited 
to this farewell party of the husband’s. It appears that no other wives were 
invited either. I should also mention that on the very day before the husband 
left for London the parties had a chance meeting in the street, and the wife 
complains that the husband, in effect, cut her dead. As I understand it, the 
husband does not really controvert that statement, but he seeks to excuse 
himself, on the ground that, being a man normally rather slow in the uptake, 
he was taken very much by surprise at suddenly seeing his wife at close quarters 
in a crowded street. There is another allegation of a wounding remark—a 
remark made on the occasion of a holiday, when the husband is alleged to have 
said he had only taken the wife for the holiday so as to keep up appearances. 


There were also certain allegations relating to the period after the husband 
had gone to London. It is said that he made no real effort to induce the wife to 
accompany him or join him there. Reference is made to an interview on 
Sept. 23, 1953, when the wife came to visit the bungalow; it is said that the 
husband treated her like a stranger, and reliance is placed on the use of the word 
“rubbish ”, a word which the wife, at any rate, took to be referring to her 
own property and possessions. Lastly, reliance is placed on the fact that 
after the husband received the final letter of Nov. 30, 1953—a letter, which as I 
have already said, I would construe as a final refusal of his offer, and which the 
husband himself so construed—he never answered it or made any further approach 
to her. 


I have considered these allegations, and so far as most of them are concerned, 
Iam bound to say that I regard them as of an extremely trivial nature, such as 
could fairly be described as part of the ordinary wear and tear of marriage. 
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Certainly that applies to most of them. As to the others, their importance 
depends on my view of the credibility of the parties. [H1s LorpsHIp considered 
the evidence and continued:] I do not think that the matters of which the wife 
complains go outside the ambit of the ordinary wear and tear of married life, 
Consequently, I am unable to find that the husband’s conduct amounted to 
wilful neglect or misconduct conducing to her desertion. 

I think it is important to remember that it is not the function of this court 
to try one party or the other for failing to make the other happy. That is not 
an issue for any court of law. Nor is the husband on trial whether he was a good 
or a bad husband. One of the risks one takes in contracting a marriage is 
that one takes one’s spouse for better or for worse. It does not take the matter 
any further, in my judgment, to say that it was this or that party’s fault that the 
quarrel developed which finally led to the end of the matrimonial cohabitation. 
My judgment does not necessarily mean, and it is not intended to mean, that I 
acquit the husband in this case of all blame. He is not a perfect man. Whois? 
No doubt, morally, he must bear his share of the responsibility for the break 
up of the marriage. But it is the duty of spouses, even when they do quarrel, 
to try to make it up and continue their cohabitation. 

What I do find in favour of the husband is that, despite the bad terms on 
which he got with his wife, he did go on trying to persuade her to live with him. 
My finding against the wife is that when the quarrels came and when this 
marriage came under strain, she did not respond to the husband’s overtures; 
in that, I think, she was guilty of desertion and accordingly has no defence to 
this charge. For these reasons, in my judgment, the husband is entitled to 


the relief which he seeks. 
Decree nisi. 


Solicitors: E. G. & J. W. Chester; Adam Burn & Son, for L. E. Hutchinson, 


Leicester. 
G.F.L.B. 


CHANCERY DIVISION 
(Harman, J.) 

February 22, 26, 27, 28, 1957 
Re F' (an infant) 


Adoption—Consent of parents—Reasonable withholding—Parents’ consent given 
by deed— Withdrawal before making of order—Adoption Act, 1950 (14 Geo. 6, 
c. 26), s. 3 (1) (ec). 


The male applicant was a wealthy planter, formerly domiciled and residing in 
Jamaica. He and his wife, the female applicant, met there the parents of a child, 
Margaret, who were missionaries. Margaret was born in June, 1950. In 1951 
her mother had a nervous breakdown, and she and her husband went to the United 
States, leaving Margaret and two older children in the care of the applicants. In 
1953 the parents returned to Jamaica, took a house, and lived there with two older 
children. Margaret remained with the applicants and was still with them. In 
1954 the applicants entered into a deed with the parents regarding the adoption 
of Margaret which provided, inter alia: “‘ The adopting parties will immediately 
upon establishing their residence and domicil in England apply to the High Court 
of Justice in England . . . for an adoption order authorising them to adopt the 
infant pursuant to the Adoption Act, 1950, and any amendment thereof, and the 
parents do and each of them doth hereby expressly waive any right which they 
may have to be made parties to or be given notice of the said intended application 
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and hereby expressly consent to the making of such adoption order as aforesaid in 
favour of the adopting parties.’’ In August, 1954, the applicants came to England 
and acquired a domicil here. In 1956 they applied to the High Court for an 
adoption order. The parents obtained leave to oppose the proceedings and to 
file evidence. The applicants contended that they had changed their position on 
the faith of the promise contained in the deed and that the parents were not entitled 
to oppose an adoption order. 

Hetp: the parents were not estopped by the deed from refusing their consent 
to the adoption order which, in the circumstances, was not unreasonably withheld, 
and, therefore, the application must be dismissed. 

ORIGINATING SUMMONS 

This was an application for the adoption of an infant, born in June, 1950. 
The parents, who had waived their right to take part in the proceedings and 
consented to the making of an adoption order by a deed in 1954, obtained leave 
to file evidence in opposition. Judgment was given in open court. 


Plowman, Q.C., and J. A. R. Finlay for the applicants. 
H. B. Grant for the parents. 
T. A. C. Burgess for the Official Solicitor as guardian ad litem. 


HARMAN, J.: This is that comparative rarity, a contested application 
for adoption. It is one of the most anxious jurisdictions which falls on the 
Court of Chancery, for adoption, as has often been pointed out, is a permanent 
change in the status of the person adopted, and may alter his or her citizenship. 
It alters the family to which he or she belongs. It alters both the child’s rights 
and the child’s duties as a citizen of this country. It is, therefore, a matter 
which at the best, and even when unopposed, must be looked at with great 
cirecumspection as so momentous a change is to be made in a child’s life, the 
child having in ninety-nine cases out of a hundred no say in the matter, because 
he or she is too young. 

In the present case the applicants are persons who married in 1936 in Jamaica, 
and, as I understand, were then domiciled there. The husband is now sixty- 
five years of age, and the wife is fifty-one, and they have no children. The 
parents of the child proposed to be adopted were married in 1940 in the Isle 
of Cuba. They were and are citizens of the United States of America and domi- 
ciled there. They were missionaries in the Caribbean district. In 1946 a son 
was born to them, and in 1947 a daughter. In 1947, in the course of their 
mission work, they came to Jamaica and became friendly with the applicants, 
who, I gather, lived in a comfortable way, he being a planter who received 
missionaries from time to time and entertained them. The child in question, 
a girl, was born in June, 1950. It appears that after her birth, as indeed after 
the birth of two earlier children, her mother’s health and nervous condition 
were much affected, and she became depressed and had what used to be called 
melancholia. She was taken in to the house of the applicants in about the end 
of 1950, and at that time she had what she described as a nervous breakdown. 
I gather she was not really responsible for her actions for a time, and she had 
strong suicidal tendencies. Anyhow, in February, the father decided that he 
must not leave her to, I gather, the devoted attention of the family of the 
applicants, but must take her to the United States of America. The question 
immediately arose what was to be done with the children. The youngest child, 
whom I shall call Margaret, was already in the applicants’ house with her mother, 
and it was decided to leave her there. The two elder children were left with 
the maternal grandparents for a time, also in Jamaica. In February or March, 
1951, the parents went back to the United States where the wife entered a 
mental hospital, and she was in and out of such places from then until the 
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beginning of 1955. In about June, 1951, the elder children also came to lodge 
in the applicants’ house, and the applicants looked after the three of them 
for a couple of years. The parents came to visit their children in 1952 for 
three months during the interval when the wife was not completely under 
melancholia, and they paid a similar visit in September, 1953, with this differ. 
ence, that on that occasion they took a house and had with them in that house 
the elder children. Margaret, however, remained with the applicants as she 
had done right from the beginning when she was about eight months’ old. 

In January, 1954, the mother had a relapse. She again tried to commit 
suicide, and it was obvious she must return to the United States for further 
treatment. Indeed, it seemed very doubtful at that time whether she would 
ever recover or become a responsible member of society again. One can see 
from the letters that the father, not unnaturally, was very much in despair 
about it and was being forced to realise that from many points of view she might 
be described as a person not in her right mind. This was a critical moment 
for the applicants also, and it appears that the male applicant approached the 
father and expressed the desire of himself and his wife to adopt Margaret as 
their own child saying that they had become fond of the child, and were likely 
to grow more attached to her as time went by, no doubt producing arguments 
as to the obvious advantages which it would confer on the child, they being 
wealthy people. In response to that request, the father produced some proposals 
of his own. They are not expressed in a legal kind of language, but they do 
show that he at that time was not in a position really to look after any of the 
children. The wife, of course, was quite irresponsible and quite unable to take 
any responsibility. He produced a document before me which was agreed to be 
his proposals as they were then written out. The two elder children, according 
to these proposals, were to be put under the care of relatives, but Margaret, 
the third child, it says, “is to be adopted’’; when one reads on she is to be 
supported by the applicants 

“until such time as her mother is pronounced cured from her present 
illness by the doctors and is in a position to care and upbring this child.” 


That was the father’s suggestion acquiesced in, I gather, by his wife with whom 
he had talked it over. That, however, did not satisfy the applicants. They 
wanted something more than mere temporary custody, and they instructed their 
solicitor to draw a deed for the purpose, and he did. That deed, which is dated 
Feb. 1, 1954, is called on the outside “ Adoption agreement ”’. This is a docu- 
ment under seal made between the parents of the one part, and the applicants of 
the other part. It recites that the parents are about to leave Jamaica to return 
to the United States, and are satisfied that the applicants are fit persons to 
adopt the infant. It goes on as follows: 

‘“* And whereas the adopting parties were born and have hitherto lived 
in Jamaica aforesaid but have decided to reside and make their future 
permanent home in England and will shortly be leaving Jamaica and 
travelling to England with the infant for the purpose aforesaid [the adoption of 
the infant ]—Now this deed witnesseth: 1. The infant shall be permitted to live 
with and to be under the care of the adopting parties and to be educated 
and brought up by them at their expense. 2. The adopting parties under- 
take at their own expense to give the infant a thoroughly good education 
suitable to their own rank in life and properly to maintain the infant and at 
all times during her infancy to furnish her with all things necessary or 

suitable for a person of her age in such rank as aforesaid. 3. The adopting 
parties will immediately upon establishing their residence and domicil in 
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England apply to the High Court of Justice in England or to a county court 
or court of summary jurisdiction for an adoption order authorising them to 
adopt the infant pursuant to the Adoption Act, 1950 (of England), and any 
amendment thereof and the parents do and each of them doth hereby ex- 
pressly waive any right which they may have to be made parties to or be 
given notice of the said intended application and hereby expressly consent 
to the making of such an adoption order as aforesaid in favour of the 


adopting parties.” 
Then it goes on in terms which show that the draftsman had carefully read the 
English Adoption Act, 1950, and the rules made under it: 


“and the parents do and each of them doth hereby declare that they 
fully understand the nature of such adoption order and that the effect 
thereof will be permanently to deprive them of their parental rights in 
respect of the infant.” 


That document was signed by the parents of this child, although there is 
some suggestion by the mother in the evidence that she signed it without reading 
it. That is a matter which was not pressed, and I do not accept it. No 
literate person can say, when no fraud has been practised, that he or she who 
signed the document did not intend signing anything of the sort. The plea of 
non est factum is not allowable. Therefore these two people signed this docu- 
ment understanding it. No doubt, the mother was in many ways hardly 
responsible for her actions at the time. No doubt, the father was in a very 
distraught condition, having a wife whom he more and more recognised as 
being in the grip of this frightful malady, and the three children whom he was 
in great difficulty about supporting. In those circumstances, he was met with 
this offer, indeed this insistence on the part of the applicants, and he signed 
the document. In pursuance of that document the child was left with the 
applicants at their house in Jamaica. The parents went back to the United 
States, and the wife back to hospital. The two elder children went to grand- 
parents in Kansas. 

In about August, 1954, the applicants came over to England with the child. 
They lived for a time at a hotel in London, and then they found themselves a 
house in which they now live and have settled down as persons domiciled and 
resident in this country. By the end of 1954 the mother had made a very 
remarkable recovery—at least she was well on the road to recovery—and she 
was discharged out of hospital in February, 1955. After a period when she 
was seen by the doctor fairly regularly, in July, 1955, she set up house again 
in the United States and had her husband and her two elder children in her 
charge and proceeded once more to live a normal life. She was not, however, 
contented. She wanted to get her youngest child back again. In February, 
1956, after consulting her doctors and being told that she was fit to do so, she 
came to England and went down to the applicants’ home and saw the daughter 
and renewed her acquaintance, I should say her friendship, with the applicants. 
Then, by the end of the month, it came out that her wish was to take the child 
back into her own hands and away from the control of the applicants. 

By that time they had done nothing towards implementing their covenant 
to take adoption proceedings in England. I do not blame them for that. They 
were entitled to establish their residence here and their domicil which meant a 
reasonable duration of time; but it seems probable that the realisation of a 
claim being made by the mother caused them to start proceedings, which they 
did, by notifying the local authority on Feb. 28, 1956, in accordance with the 
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Act. The mother, having made a formal demand for the child through solicitors, 
which was refused, returned to the United States of America with her two 
elder children to consult with the father as to her future course. 

While she was gone these proceedings were started by originating summons 
in June, 1956, and they came on immediately before the long vacation as an 
ordinary matter in chambers, an application for adoption. The Official Solicitor 
as guardian ad litem reported on the matter with his usual care, and, but for 
the attitude of the parents, it seemed a case where adoption was eminently 
desirable in the infant’s interests. But, more or less at the last moment, the 
parents appeared by counsel and announced their opposition and got leave 
from Danckwerts, J., to file evidence in support of that opposition. The 
matter has come before me during the last two days, therefore, as a resisted 
application. 

There is nothing to say against any of the parties here, and there is a great 
deal to be said for all of them. The child’s mother and the female applicant 
obviously have lived on terms of great affection for the last five or six years. 
The female applicant has nobly, I think, sustained the mother through the 
valley of doubt and sorrow through which she has been passing. The younger 
woman called her her 8.A., her “‘ shock absorber’. The mother wrote to the 
female applicant frequently and received, I have no doubt, the greatest en- 
couragement from the letters she got in answer. All the time there was no 
question of keeping Margaret from her mother. The mother did not see her 
much, but messages passed to and fro. She was kept in the child’s mind as her 
mother. Presents were given. As I have said, in 1952 and in 1953 the mother 
came to the house of the applicants and there lived in amity with them and was 
recognised by everybody, including the child herself, as her mother. 

This case is unique in my experience, in that this child has no doubt in her 
mind who her parents are, who her mother is. She has never been brought up 
to consider the applicants as her father and mother. They have indeed been 
very careful to keep her mother in her mind throughout. So far from criticising 
them in that respect, I think they are worthy of every commendation; but it 
seems to me that that is fatal to their application. How can I possibly make 
an order depriving this child of the parents whom she knows and has been 
brought up to love and suddenly tell her that they are not her parents any 
more, but that other people whom she loves, no doubt, but whom she does 
not regard as and whom she knows are not her father and mother are hence- 
forth to stand in that relation to her ? It seems to me that is not a thing that 
any court can do. That is eneugh to put an end to this application. No order 
can be made without the consent of the parents of the child desired to be 
adopted. The legal parents withhold that consent, and that is the end of it, 
unless it can be said, as it is said, that their consent is unreasonably withheld: 
see Adoption Act, 1950, s. 2 (4) (a), s. 3 (1) (c). I see no ground for that suggestion 
at all. ; 

It cannot be unreasonable to withhold consent to the adoption of a child 
that they know, that they love, and that they are able and willing to bring up 
themselves. The only reason why it is said that consent is unreasonably with- 

- held is because of the execution of the deed signed in 1954. I think the other 
way of putting it is that the signature of that deed was an irrevocable act, and 
that they have consented, and, therefore, there is no question of unreasonably 
withholding consent because consent has been given and is irrevocable. Such 
consent is never, I think, irrevocable. Certainly the statutory form of consent 

which the mother of an adopted child is enjoined to give under the rules of the 
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Adoption Act, 1950, can be withdrawn up to the last moment and is never 
irrevocable until the adoption order is made. That is most carefully explained 
always to the mother of a child proposed to be adopted. Once the order is 
made, the thing is irrevocable. Until that time, consent given may be with- 
drawn. So I cannot see that there is any more reason why this consent should 
not be withdrawn than any other consent. It is said that the applicants have 
changed their position on the faith of the promise not to oppose the adoption. 
It is said that they came to England and that they have been put to expense 
to bring this child up, not as their own, but to bring her up and that they have 
now settled down in England which would not have happened if this document 
had not been signed. I am not satisfied that that is so. There is a certain 
amount of evidence that they were coming to England in any event, and though 
I have no doubt the prospect of going to England to adopt a daughter was one 
of the matters affecting them, I do not think that there is anything which could 
amount, so to speak, to a kind of estoppel against the parents. If there is none, 
and they are free to give or withhold their consent, and they do withhold it, I 
can see no ground at all for saying that it is unreasonable that they should do so. 

It is said that the mother’s state of health is a matter which should make her 
give her consent and make the father give his consent in case she has a relapse 
into the unfortunate state of melancholia which was the bane of her life between 
1950 and 1954. But the medical evidence shows, I think, that, if she has no 
further child, she is not likely to have any relapse, and that her depressed condi- 
tion was directly connected with the incidence of childbirth. No woman of her 
age, of course, can engage not to have further children, but that is a risk which 
must be taken. The uncertainty of the future in that respect cannot make it 
unreasonable, in my view, for the parents to withhold consent to their child 
being taken out of her family and put into another one. 

There are a brother and sister in this case. They both know this child as 
their sister. Are they to be told she is not their sister any longer ? It seems to 
me one has only to state it to see that such a thing is impossible. I feel the 
very greatest sympathy for the applicants. They have behaved very well, and 
they are not to be criticised in any way. But, in a matter of this sort, the 
parents by nature have rights which only in very special circumstances are 
they to be debarred from using. These parents, in my judgment, have not 
misbehaved themselves in any way so as to disentitle themselves from saying: 
“ This is our child: we will not have her made the child of another.’ Therefore, 
I must refuse this application. 

I should add that the child is with the applicants at their home. What will 
happen to her is not a matter which I can control. All that I can do here and 
now is to refuse the application for adcption. I must hope, and I think that 
I have reason to believe, that nothing drastic will be done; but there is always 
another jurisdiction in the court by which the court can regulate the custody 
and control of infants, and that is the jurisdiction dealing with wards of court. 
In that jurisdiction very different considerations arise. I am not to be taken 
as encouraging more litigation about this child. I hope that there will be no 
more. I only say this, that the court is not without resources even if the worst 
should happen. 

Application dismissed. 


Solicitors: Hyman Isaacs, Lewis & Mills; Petch & Co.; Official Solicitor. 
F.G. 
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FRANCIS v. YIEWSLEY AND WEST DRAYTON URBAN DISTRICT 
COUNCIL 


Town and Country Planning—Enforcement notice—Validity—Wrong factual 
basis—Development alleged to have been carried out without planning per- 
mission—Permission originally granted for a limited period, since expired— 
No appeal to justices against notice—Right to question validity in High Court— 
Town and Country Planning Act, 1947 (10 & 11 Geo. 6, c. 51), s. 23 (2), (4). 

In February, 1949, F. placed on land belonging to him caravans for residential 
purposes. As this constituted development of the land he applied for planning 
permission from the local planning authority which was refused. On appeal to 
the Minister, permission to use the land as a caravan site for six months from 
Feb. 22, 1950, was granted. F. continued to use the land as a caravan site after 
the expiration of the six months, and in July, 1952, the local planning authority 
served an enforcement notice on him which stated that ‘“‘ whereas on or about 
Feb. 1, 1949, [F.’s land] was developed by placing thereon caravans for residential 
purposes. And whereas such development . .. was carried out without the 
grant of planning permission required under Part III of the Town and Country 
Planning Act, 1947. Now therefore [the local planning authority] in exercise of 
the powers contained in s. 23 and_s. 24 of the said Act of 1947 hereby give you notice 
to remove all caravans from the site within fifty-five days ’’ from the date when the 
notice took effect. F., however, continued to use the land as a caravan site. 
He did not appeal against the notice, as he was entitled to, under s. 23 (4) of the 
Act of 1947, and the local planning authority did not prosecute him under s. 24 (3). 
In December, 1955, F. brought an action for a declaration that the enforcement 
notice was invalid. 

HELD: (i) once permission for a use of land had been given, albeit subject to 
conditions, it could not be said that use under that permission constituted develop- 
ment without permission; the enforcement notice, although it sufficiently specified 
the development complained of for the purpose of s. 23 (2) of the Act of 1947, 
falsely stated that the development had been carried out without planning permis- 
sion, since the Minister had granted permission, abeit for only six months; and, 
therefore, the notice lacked a true factual basis and was invalid. 

Dicta of Lorp ConEeNn and Lorp EversHep in Kast Riding County Council v. 
Park Estate (Bridlington), Ltd. ({1956] 2 All E.R. at pp. 679, 681, 682) applied. 

(ii) the fact that F. did not appeal to a court of summary jurisdiction under 
s. 23 (4) of the Act of 1947 did not preclude him from maintaining in the present 
action his claim for a declaration that the enforcement notice was invalid. 

Perrins v. Perrins (1951) (115 J.P. 346) distinguished. 

AcTION tried by McNair, J. 

The plaintiff, Kenneth John Roy Francis, who was the owner of a plot of land 
known as “ Riverside ”’ situated in Thorney Mill Road, West Drayton, Middle- 
sex, sought a declaration that an enforcement notice dated July 23, 1952, served 
on him under the Town and Country Planning Act, 1947, by the Yiewsley and 
West Drayton Urban District Council, the defendants, who by delegation had 
the relevant functions of the local planning authority under the Act of 1947, was 
invalid and that the defendants had no power to serve the notice. 

On Feb. 1, 1949, caravans to be used for residential purposes were placed 
on the plaintiff's land; this constituted a development of the land and, accord- 
ingly, under the Act of 1947 planning permission was required from the defen- 
dants. It was, however, permissible under the Town and Country Planning 
(General Development) Order, 1950 (S.I. 1950 No. 728), art. 3, to use the land 
as a caravan site without obtaining planning permission for a period not exceeding 
twenty-eight days in any one year, as such a use of the land fell within Class 
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“IV of ‘sched. I to that order. On Mar. 1, 1949, twenty-eight days after the 
-¢aravans had been placed on the land, the plaintiff applied to the defendants 
for permission to use the land as a caravan site. The defendants refused this 
application on May 10, 1949, and the plaintiff then appealed to the Minister of 
Town and Country Planning, under s. 16 of the Act of 1947. By a letter dated 
Feb. 22, 1950, addressed to the defendants, the Minister allowed the plaintiff’s 
appeal against the defendants’ refusal to grant permission. The letter stated 
that while the Minister considered the defendants’ decision to be justified by 
the fact that they ultimately intended to acquire the plaintiff’s land for use 
as a public open space, and also by the fact that the land was visible from an 
adjoining road, and there were likely to be drainage difficulties, nevertheless, 
the Minister 


“notes that there are at present some sixteen occupied caravans on 
[the plaintiff’s land], and he is of opinion that the occupants of these caravans 
should be given reasonable time in which to find alternative sites or accom- 
modation. For this reason alone, [the Minister] has decided to allow the 
appeal to the extent that he permits the use under appeal for a period of 
six months from the date of this letter, which is issued by the Minister as 
his formal decision ”’. 


The six months during which the use of the land as a caravan site was per- 
mitted, expired on Aug. 22, 1950. On July 23, 1952, the defendants served 
on the plaintiff the enforcement notice which the plaintiff now claimed was 
invalid. The notice read as follows: 


** Whereas you are the owner and/or occupier of land situate at south of 
and fronting Thorney Mill Road, West Drayton, and bounded on the 
east and south by the River Colne, and known as ‘ Riverside’. And whereas 
on or about Feb. 1, 1949, the land above described was developed by placing 
thereon caravans for residential purposes. And whereas such development 
before mentioned was carried out without the grant of planning permission 
required under Part III of the Town and Country Planning Act, 1947. Now 
therefore the Urban District Council of Yiewsley and West Drayton on 
behalf of the County Council of the Administrative County of Middlesex as 
local planning authority in exercise of the powers contained in s. 23 and s. 24 
of the said Act of 1947 hereby give you notice to remove all caravans from the 
site within fifty-five days of the date on which this notice takes effect. This 
notice shall subject to the provisions of s. 23 of the said Act take effect on 
the expiration of twenty-eight days after the service thereof upon you. 
Dated July 23, 1952.” 


The plaintiff took no action on receiving the enforcement notice. He continued 
to use the land as a caravan site and was so using it at the time of this action. 
He did not appeal against the notice to a court of summary jurisdiction within 
twenty-eight days of service of the notice, as he was entitled to do under 
8. 23 (4) of the Act of 1947, nor did the defendants prosecute the plaintiff, 
under s. 24 (3) of the Act, for using the land in contravention of the notice. 
The plaintiff began this action on Dec. 29, 1955. 


Frank for the plaintiff. 
Widgery for the defendants. 


McNAIR, J., stated the facts and continued: The approach that should 
be made to questions which concern the regularity of steps taken under the 
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Town and Country Planning Act, 1947, is stated by Viscount Srmonps in East 
Riding County Council v. Park Estate (Bridlington), Lid. (1) where he says: 


“It was in the first place contended that the Act of 1947 was highly 
technical and, as it encroached on private rights, the court must insist on 
strict and rigid adherence to formalities. This, as a general proposition, 
commands assent .. .” 


Bearing that in mind, I approach the criticisms which are made by the plaintiff 
against this enforcement notice and the answers made thereto. In the first 
place it is said by the plaintiff that whereas s. 23 (2) of the Act of 1947 requires 
that: 


** Any notice served under this section (hereinafter called an ‘ enforcement 
notice ’) shall specify the development which is alleged to have been carried 
out without the grant of... permission... or, as the case may be, the 
matters in respect of which it is alleged that any . . . conditions [subject to 
which the permission was granted] have not been complied with ” 


this notice does not contain the specification required by that sub-section. 
The main points taken in support of the submission are, that if one looks at the 
notice itself one cannot find in it any allegation whether or not there has been 
a change of use of the land, which change alone would make requisite develop- 
ment permission, nor can one find in the notice any allegation that, to use the 
language of s. 12 (2) of the Act of 1947, there was any “‘ material change in the use 
of any buildings ...”; accordingly, it is said that the plaintiff is not told by 
the notice what the real complaint is against him. 


On that submission I have been referred to two cases, both relied on by 
counsel on each side. They are first, Keats v. London County Council (2), in 
which the Divisional Court, in considering an appeal from a magistrates’ court, 
had to deal with the contention that the enforcement notices concerned were 
too vague and did not contain sufficient specification of the complaint. The 
form of the notices in that case is set out in the report where it is stated: 


“* The alleged development specified by each of the notices was as follows: 
‘ Beginning the use of the land described ... for the purpose for which 
the same is now used namely as an industrial building within the meaning 
of the Town and Country Planning (Use Classes) Order, 1948, and the 
Town and Country Planning. (Use Classes) Order, 1950.’ ”’ 


In the leading judgment Parker, J., said: 


“The first [point]... is that in each of the notices the description of 
the development is too vague. Counsel for the appellant contended that 
the notice should, at least, state the time of the development, the nature 
of the development and also the class into which the development falls. 
He points out that the class is of some importance because there is no change 
of use within the meaning of the Act [of 1947] if premises are used for a 
different purpose provided it is within the same class. As regards that 
point, if the wording on each of these notices had been merely, ‘ the use of 
the land as an industrial building ’, there might well be complaint in that it 
was not specific enough, but the notices say, ‘for the purpose for which 
the same is now used.’ Therefore, it becomes perfectly clear that the 


(1) [1956] 2 All E.R. 669. 
(2) 118 J.P. 545; [1954] 3 All E.R. 303. 
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complaint is made with regard to the current use at the time when, in the case 
of the ground floor, the use was by a firm of optical manufacturers.” 


It seems to me that that judgment tends to support the view that it is sufficient 
if an enforcement notice specifies the use which is complained of, and that it is not 
necessary to state in the notice why it is alleged that that use constitutes a 
development. 

In East Riding County Council v. Park Estate (Bridlington), Ltd. (1) the House 
of Lords considered the question of the validity of an enforcement notice which 
was there challenged on a rather similar ground to that put forward in the present 
case, namely, that the notice did not sufficiently specify the development of 
which complaint was made. The question was whether the enforcement notice 
was in the form required by the Act of 1947. The decision reached was that 
inasmuch as the notice did not make it clear whether what was complained of 
was development carried out before the Act of 1947 came into force, or develop- 
ment carried out after that Act came into force, the notice was ineffective, but 
in dealing with the necessary contents of an enforcement notice there are passages 
in the speeches delivered in that case which assist me in considering the present 
case. LoRD COHEN says: 


“* Was this a good notice, having regard to the facts found which make it 
clear that the only breach of planning control which could be established 
was contravention of ‘ previous planning control’? This question raises a 
matter of construction of s. 23 (2) [of the Act of 1947]. As I read that 
section, while it prescribes no particular form, it does, by its terms, require 
that, in the case of development after the appointed day, the enforcement 
notice must bring home to the person on whom it is served first, whether the 
authority objects to development without permission or to failure to comply 
with conditions, and secondly, if the objection is to development, that the 
development is alleged to be without permission. No particular formula 
is prescribed, and the notice could satisfy this last condition either by an 
express statement to the effect that the development was without permission, 
or by a reference to s. 23 (2), which necessarily connotes an allegation that 
the development was without permission.” 


Lorp EVERSHED says: 


“* The notice must also draw specific attention to the grounds of complaint ; 
that is, it must allege as regards any buildings or other matters of complaint 
either that they constitute development for which no permission has been 
granted, or (as the case may be) that they constitute, or have involved, 
non-compliance with conditions imposed when the permission was given.” 


Lorp EVERSHED takes up the same point where he says: 


‘““T have already expressed my view that a notice related to alleged 
contravention of the Act of 1947 control must, in order to satisfy the 
requirements of form according to s. 23 (2), not only indicate the buildings 
or other matters complained of, but must also make it sufficiently clear on 
which of the two grounds indicated in sub-s. (1) [of s. 23] they are objected 
to.” 

When Lorp RapctiFFE says that it is necessary to state the grounds for issuing 
an enforcement notice, he is saying in terms that it has to be stated whether 
the allegation is that the development has taken place without permission, or 
whether the allegation is that the development has taken place in breach 


(1) [1956] 2 All E.R. 669. 
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of condition, and if the notice makes it plain which of those two grounds is 
relied on, and also identifies the act which is alleged to constitute the breach, 
that is sufficient, and the notice does not have to state the reasons why the act 
specified involves a breach. Accordingly, I reject the first point taken by the 
plaintiff. . 

Secondly, it is said that the enforcement notice is invalid because in effect 
the defendants are by this notice seeking a wrong remedy. They are saying 
by the recitals in the notice that this is a case where development has taken 
place without the grant of planning permission, whereas, on the admitted facts, 
it is plain that planning permission was granted by the Minister when he 
allowed the plaintiff’s appeal from the decision of the defendants, albeit that 
permission was subject to the condition that the use of the land as a caravan 
site should not continue for longer than six months from the date of the Minister’s 
decision. This enforcement notice entirely ignores the application for planning 
permission made by the plaintiff to the defendants, the refusal of permission 
by the defendants, and the ultimate decision, on the plaintiff’s appeal, by the 
Minister. The notice treats the matter as if those events had never taken 
place, as if there had been merely a development of the land without the grant 
of planning permission; but when once it is established, as it is established here, 
that in fact a planning permission was given by the Minister, albeit only for 
six months, then it is shown that the whole basis of the enforcement notice is 
falsified, the basis being that development has been carried out without the 
grant of planning permission required under Part III of the Act of 1947. 

On the proper construction of the Act of 1947, when once a local planning 
authority, or on appeal, the Minister, has given permission for a particular 
development, then, although that permission is limited by a condition that the 
use shall be discontinued after a limited time, that development can no longer 
be considered development which has been carried out without the grant of 
planning permission. 

Counsel for the defendants, however, as I understood his argument, submitted 
to me that as soon as the plaintiff continued to use the land as a caravan site, 
after the expiry of the six months permitted by the Minister, viz., after Aug. 22, 
1950, the defendants were given achoice; they could either disregard the Minister’s 
permission altogether and treat this as a case of development carried out without 
any planning permission, or, they could treat it as a case of a breach of a condi- 
tion in the planning permission granted by the Minister, namely, a continuance 
of the use after the period of permission had expired; and that the defendants, 
in dealing with this case, elected to make use of the first choice. In my judgment, 
however, once permission for a use of land has been given, albeit subject to 
conditions, it can no longer be said that the use carried out under that permission 
can constitute development without permission under the Act of 1947, because 
the use has become a permitted development although subject to a condition. 

Accordingly, as this enforcement notice, although sufficiently specifying the 
development complained’ of as required by s. 23 (2), falsely states that that 
development was carried out without the grant of planning permission, it seems 
to me, subject only to the last point taken by counsel for the defendants, that 
the notice must be declared invalid because it lacks any true factual basis. 

The final submission of the defendants is formulated in para. 9 of the defence 
in these words: 


‘“* Alternatively the plaintiff did not appeal against the enforcement 
notice to a court of summary jurisdiction pursuant to s. 23 (4) of the Town 
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and Country Planning Act, 1947, and the defendants will rely on s. 24 of 
that Act.” 


The argument of the defendants is based on s. 23, and, more particularly, on 
s. 24. Itissaid that whereas under s. 23 (4), the plaintiff, when served with this 
notice, had a right to appeal to a court of summary jurisdiction, and had a 
chance before such a court of alleging and proving that planning permission 
had been granted to him, whereupon the court would have quashed the enforce- 
ment notice, he in fact did not do so; the result is, that the matter then fell to 
be dealt with under s. 24 (3) of the Act of 1947, by way of prosecuting the plaintiff 
for using the land in contravention of the enforcement notice. It is said that 
on such a prosecution it would not have been open to the plaintiff to take the 
point that he now takes, namely, that the enforcement notice is invalid; it is 
therefore argued that as a remedy was provided for the plaintiff by the Act of 
1947, this court cannot assist him by granting a declaration. 


Argument on this branch of the case was based on Perrins v. Perrins (1), 
and, in particular, on the leading judgment of Lorp Gopparp, C.J., who said 
that, if the owner of land took no steps to challenge an enforcement notice under 
s. 23 (4) of the Act of 1947, but waited until he was prosecuted under s. 24 (3) 
of the Act before taking objection to the notice, it would then be too late for 
him to object to it. LLorpD GopDARD says: 


‘** Whether the council were right or wrong in the view they took, it seems 
to me that the Act provides that, if the local authority serve a notice 
and it is not challenged within twenty-eight days, it becomes effective.” 


It must be borne in mind, however, that the Divisional Court was there dealing 
only with the question whether the court of summary jurisdiction were right 
or wrong in refusing to convict the respondent; that judgment must, therefore, 
be read subject to the limitation that it is only dealing with the defences which 
are open to an owner in a court of summary jurisdiction. That is a different 
question from that which is before me here. Contrast the case within s. 24 (1) 
of the Act of 1947, which enables a local planning authority to take steps required 
by an enforcement notice (other than the discontinuance of any use of land) 
and to recover the cost as a simple contract debt in a court of competent juris- 
diction. Under s. 24 (1), if the person entitled to appeal (under s. 23 (4)) against 
the enforcement notice to a court of summary jurisdiction fails to appeal he 
is not entitled in proceedings under s. 24 (1), i.e., proceedings before any court 
of competent jurisdiction, to dispute the validity of the action taken by the 
local planning authority on any ground which could have been raised by an 
appeal under s. 23 (4). Section 24 (1) of the Town and Country Planning 
Act, 1947, contains a very precise exclusion of the subject’s ordinary rights, 
but it is limited to that one case where the local planning authority are suing 
to recover the costs of steps taken by them pursuant to an enforcement notice. 
Section 24 (3) contains no such provision at all, and in my judgment there is 
no reason why one should read into that sub-section what is contended for by 
the defendants, namely, that as the plaintiff did not exercise his right of appeal 


(1) 115 J.P. 346; [1951] 1 All E.R. 1075; [1951] 2 K.B. 414. 
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under s. 23 (4) within twenty-eight days after service of the enforcement notice 
on him, he is thereby precluded from raising in any court points against the 
validity of the enforcement notice. 

In my judgment, inasmuch as this enforcement notice is based on a funda- 
mental false basis of fact, it is invalid. I declare accordingly. 


Declaration accordingly. 
Solicitors: Speechly, Mumford & Craig, for Woodbridge & Sons, Uxbridge; 


Sharpe, Pritchard & Co., for A. Boote, West Drayton. 
G.A.K. 


COURT OF CRIMINAL APPEAL 
(Lord GopparD, C.J., CASSELS AND GORMAN, JJ.) 
Mar. 4, 11, 1957 
R. v. LOBELL 


Criminal Law—Self-defence—Burden of prooj. 

Where the defence of self-defence is raised the burden of proving the guilt of 
the accused remains on the prosecution, though the prosecution are not required 
to give evidence-in-chief to rebut a suggestion of self-defence before that issue is 
raised or to give any evidence on the issue at all. If, on a consideration of the whole 
of the evidence, the jury are left in doubt whether the act was done in necessary 
self-defence, the accused is entitled to be acquitted. 

Direction of Bosanquet, J., in R. v. Smith (1837) (8 C. & P. 160, 162) 
disapproved. 

APPEAL against conviction and sentence. 

The appellant Harry Lazarus Lobell, was convicted before JONEs, J., at 
Manchester Assizes on Dec. 12, 1956, of wounding with intent to inflict grevious 
bodily harm and was sentenced to four years’ imprisonment. He was acquitted 
on a charge of wounding with intent to murder. The appellant raised the defence 
of self-defence and Jonss, J., directed the jury that it was for the appellant to 
establish that defence to their satisfaction. At the close of the argument on 
Mar. 4, 1957, the Court of Criminal Appéal quashed the conviction. 


Crichton, Q.C., and I. R. Taylor for the appellant. 
Sir Noel Goldie, Q.C., and D. Summerfield for the Crown. 
Cur. adv. vult. 


Mar. 11. LORD GODDARD, C.J., read the following judgment of the 
court: The appellant was convicted before JonEs, J., at the Crown Court at 
Manchester of wounding with intent and was sentenced to four years’ imprison- 
ment. At the trial the sole defence set up by the appellant was that, in inflicting 
the wound, he was acting in self-defence. This appeal is brought on the grounds 
that the direction of the learned judge that the burden of proving this defence 
was on the appellant was erroneous, and that the judge did not direct the jury 
that the degree of proof required from the defence was of a less degree than that 
required from the prosecution. It is unnecessary to state the facts in any detail as 
the whole appeal is concerned with the direction as to the burden of proof; it is 
enough to say that there was considerable enmity between the wounded man, 
one Evans, and the appellant, who was a butcher with a stall in the meat market. 
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There was evidence of threats which had been uttered by Evans against the 
appellant. He had on a previous occasion with a knife in his hand said that 
he would kill Evans, who had retorted that, if the appellant moved his arm, 
he would break it. On the day of the wounding alleged in the indictment it 
was said that Evans approached the appellant uttering threats, that the latter 
then threw a brick at Evans who, however, continued to advance towards him 
in a threatening manner, whereupon he picked up a knife which he said he 
had brought for his protection and stabbed him. The appellant then drove 
off to the police station and said he had stabbed a man in self-defence. 

It is unnecessary to set out verbatim the passages in the learned judge’s full 
and careful summing-up which have been criticised by counsel for the appellant 
because there is no doubt, and the prosecution has not contended otherwise, 
that he directed the jury that it was for the appellant to establish to their 
satisfaction his plea of self-defence. The onus was clearly put in the summing-up 
on the appellant. There is no doubt that, in so doing, the learned judge had the 
support of R. v. Smith (1) where BosanQueET, J., apparently with the approval of 
BoLLanD, B., and Cotrman, J., charged the jury that before a person can avail 
himself of this defence he must satisfy the jury that his conduct was necessary, 
that he did all he could to avoid acting as he did, but that it was necessary to 
protect his own life or to protect himself fromsuchserious bodily harmas would give 
a reasonable apprehension that his life was in immediate danger. In that case the 
learned judge said the accused would be justified. He, no doubt, had in mind the 
provisions of 9 Geo. 4c. 31, s. 10, now replaced and re-enacted bys. 7 of the Offences 
against the Person Act, 1861, which enacts that no punishment or forfeiture shall 
be incurred by any person who shall kill another by misfortune or in hisown defence 
or in any other manner without felony. This passage from the summing-up 
has for many years appeared in ARCHBOLD, 33rd ed., pp. 941-2, as the proper 
direction to be given in such cases and certainly puts the onus of establishing a 
defence of killing se defendando on the accused. It is a defence of justification, 
or, to put it in terms of pleading, a confession and avoidance. In civil cases this 
plea is always to be proved by the party setting it up; and it is, perhaps, not 
altogether easy to see why it should not be so in a criminal case, more especially 
as when self-defence is set up the facts must often be known only to the defendant 
who relies on it. But, in the opinion of the court, Woolmington v. Public Prose- 
cutions Director (2) and Mancini v. Public Prosecutions Director (3) establish 
that in murder or manslaughter the rule that the onus is on the prosecution 
permits of no exception except as to proof of insanity. In the recent case of 
Chan Kau alias Chan Kai v. R. (4) this was stated in terms by Lorp TuckEr, 
who referred to R. v. Smith (1) and said that the passage from the summing-up 
quoted in ARCHBOLD clearly needed some modification in the light of modern 
decisions. It must, however, be understood that maintaining the rule that the 
onus always remains on the prosecution does not mean that the Crown must give 
evidence-in-chief to rebut a suggestion of self-defence before that issue is raised, 
or, indeed, need give any evidence on the subject at all. If an issue relating to self- 
defence is to be left to the jury there must be some evidence from which a jury 
would be entitled to find that issue in favour of the accused, and ordinarily, no 
doubt, such evidence would be given by the defence. But there is a difference 
between leading evidence which would enable a jury to find an issue in favour of a 


(1) (1887), 8 C. & P. 160. 

(2) [1935] A.C. 462. 
(3) [1941] 3 All E.R. 272; [1942] A.C. 1. 
(4) [1955] 1 All E.R. 266; [1955] A.C. 206. 
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defendant and in putting the onus on him. The truth is that the jury must come 
to a verdict on the whole of the evidence that has been laid before them. If, 
on a consideration of all the evidence, the jury are left in doubt whether the 
killing or wounding may not have been in self-defence the proper verdict would 
be Not Guilty. A convenient way of directing the jury is to tell them that the 
burden of establishing guilt is on the prosecution but that they must also con- 
sider the evidence for the defence which may have one of three results: it may 
convince them of the innocence of the accused, or it may cause them to doubt, 
in which case the defendant is entitled to an acquittal, or it may, and sometimes 
does, strengthen the case for the prosecution. It is, perhaps, a fine distinction 
to say that before a jury can find a particular issue in favour of an accused 
person he must give some evidence on which it can be found but, none the less, 
the onus remains on the prosecution. What it really amounts to is that if, in 
the result, the jury are left in doubt where the truth lies the verdict should be 
not guilty, and this is as true of an issue as to self-defence as it is to one of provo- 
cation, though of course the latter plea goes only to a mitigation of the offence. 
Had the learned judge in the present case gone on to say that it was not for the 
appellant to establish his plea with the same degree of certainty as is necessary 
to establish a case for the prosecution it might have been that we should have 
had to consider whether this was a case for the application of the proviso to the 
Criminal Appeal Act, 1907, s. 4. There was certainly here material on which a 
jury might have found self-defence. But that it was the duty of the appellant to 
satisfy them on this point was on several occasions stressed in the summing-up, 
and we do not feel by any means satisfied that, if what we now hold to be the 
correct direction had been given, the jury would be sure to have convicted. For 
these reasons, we quashed the conviction at the close of the argument. 

Appeal allowed. 


Solicitors: A. E. M. West, Manchester; Sharpe, Pritchard & Co., for P. B. 


Dingle, Manchester. 
T.R.F.B. 


COURT OF APPEAL 
(Lorp EvERSHED, M.R., Morris AND ORMEROD, L..JJ.) 
February 12, 13, March 13, 1957 


CHIVERS & SONS, LTD. AND OTHERS v. CAMBRIDGE 
COUNTY COUNCIL 


Case Stated—Case stated by quarter sessions—Power of appellate court to allow 
appeal—Need to show error of law—Supreme Court of Judicature (Consolida- 
tion) Act, 1925 (15 & 16 Geo. 5, c. 49), s. 25 (2). 

Pursuant to their duty under the National Parks and Access to the Countryside 
Act, 1949, a local authority prepared and published a provisional map which 
showed a public footpath running over land belonging to the appellants. The 
appellants applied to quarter sessions under s. 31 (1) (a) of the Act for a declaration 
that at the relevant date, i.e., Oct. 5, 1952, there was no public right of way over 
the land. The appeal committee of quarter sessions refused a declaration and the 
appellants asked them to state a Case pursuant to s. 31 (7). Quarter sessions, after 
stating the facts proved or admitted, stated the following conclusion: (i) that the 
local authority had failed to prove that the footpath must be deemed to have been 
dedicated as a highway by virtue of s. 1 of the Rights of Way Act, 1932, but (ii) that 
the local authority had on the evidence satisfied them (quarter sessions) that the 
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footpath had been dedicated as a highway at common law at some time before 1899. 
The question of law for the opinion of the High Court was (a) whether there was any 
evidence to support conclusion (ii), and (b) whether on the facts found quarter 
sessions were entitled in law to come to that conclusion. On the second question 
the appellants submitted that under s. 25 (2) of the Supreme Court of Judicature 
Act, 1925, on an appeal from quarter sessions the appellate court might draw any 
inference of fact which might have been drawn in the court of quarter sessions, 
and that the Court of Appeal was entitled to review the conclusion reached by 
quarter sessions even if there were no error of law, and in the present case should do 
so. 

HELD: assuming that the Case stated under the Act of 1949 was an appeal 
within the meaning of s. 25 (2) of the Judicature Act, 1925, the appellate court could 
only interfere if the conclusion of quarter sessions appealed from could be said to 
have involved some mis-direction, some error of law, and, as that was not the case 
here, the appeal must be dismissed. 

APPEALS from orders of a Queen’s Bench Divisional Court. 

These were two appeals, one by Chivers & Sons, Ltd. and the other by the 
trustees of the National Institute of Agricultural Botany Registered from 
orders of the Divisional Court of the Queen’s Bench Division, both dated June 7, 
1956, dismissing the applicants’ appeals by way of Cases stated by the appeal 
committee of the court of quarter sessions for the county of Cambridge. The 
applicants had separately applied under s. 31 of the National Parks and Access 
to the Countryside Act, 1949, to the appeal committee for declarations that at 
the relevant date (Oct. 5, 1952) there was no public right of way over certain 
lands respectively owned by them. The public right of way in question was 
over a path shown on the provisional map prepared by the respondents, the 
county council of the administrative county of Cambridge, under the Act of 1949. 
The appeal committee heard the applications on Sept. 29 and Sept. 30, 1955, 
when they refused the declarations. The applicants requested that Cases be 
stated for the opinion of the High Court. 


Squibb, Q.C., and Hirst for the first applicants, Chivers & Sons, Ltd. 
Hirst for the second applicants, the trustees of the National Institute of 
Agricultural Botany Registered. 
McIntyre, Q.C., and W. H. Hughes for the respondents, the County Council 
of the Administrative County of Cambridge. 
Cur. adv. vult. 


Mar. 13. LORD EVERSHED, M.R., read the following judgment of the 
court: Pursuant to their duties under the National Parks and Access to the 
Countryside Act, 1949, the Cambridge County Council carried out a survey of 
lands in their area over which rights of way were alleged to subsist. They 
prepared a provisional map and statement which they published on Feb. 1, 1955. 
The map showed a path which ran from Cambridge Road to Huntingdon Road 
on the north-west side of the city of Cambridge. The path lay in part across 
certain land known as Nos. 293, 235, 234 and 211 on the ordnance survey map 
for the county of Cambridge (1926 edition). That land is owned and occupied 
by Chivers & Sons, Ltd. The path also lay in part across land known as No. 214 
on the same ordnance survey map, which land is owned and occupied by the 
Trustees of the National Institute of Agricultural Botany Registered. The path 
was described in the provisional statement. It was stated to be 1,170 yards in 
length and to have been created by usage. The “relevant date” mentioned 
in the provisional statement was Oct. 5, 1952. The two landowners named 
applied to quarter sessions pursuant to s. 31 (1) (a) of the Act of 1949 for declara- 
tions that at the relevant date mentioned in the provisional statement there was 
no public right of way over the land. The applications were heard by the 
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appeal committee of quarter sessions on Sept. 29 and 30, 1955, when the parties 
were represented by counsel. The court of quarter sessions, finding it proved 
to their satisfaction that there was at the relevant date a public right of way 
over the land, refused to make the declarations. The actual conclusion of the 
court was “‘ that the respondents had on the evidence satisfied us that the 
footpath had been dedicated as a highway at comnion law at some time before 
1899”. The landowners, by notice dated Oct. 5, 1955, requested the court of 
quarter sessions to state a case. It is provided by s. 31 (7) of the Act of 1949 
as follows: 


“* Section 20 of the Criminal Justice Act, 1925 (which provides for appeal 
to the High Court by way of Case Stated on a point of law) shall with the 
necessary modifications apply in relation to applications under this section.” 


Section 20 (1) of the Criminal Justice Act, 1925, so far as relevant, is as follows: 


‘** After the determination by a court of quarter sessions of any appeal 
against a conviction by a court of summary jurisdiction or the sentence 
imposed on such a conviction, either party to the proceedings may, if 
dissatisfied with the determination of the court of quarter sessions as being 
erroneous in point of law, make an application in writing to the ccurt of 
quarter sessions at any time within seven days after the date of the deter- 
mination of the appeal to have a Case Stated for the opinion of the High 
Court on the point of law.” 


I need not read the final paragraph of the sub-section or the rest of the section, 
which have no relevance for present purposes. The court of quarter sessions was 
informed that the point of law on which the landowners (the appellants) wished 
to have a Case stated was whether there was any evidence on which the court 
could find as it did. Cases were accordingly stated. The orders of quarter 
sessions were affirmed by the Queen’s Bench Division and appeals are now 
brought to this court. 

The question of law actually stated in each of the Cases appears to be somewhat 
more extensive than was requested. Indeed two questions of law are stated. 
They are: 

‘“‘ (i) Whether there was any evidence to support our conclusion, and 

(ii) whether on the facts as found by us (being the aforesaid facts which were 

proved or admitted) regarded as a whole we were entitled in law to find that 

there was at the relevant date a public right of way over the said land and if 
not what should be done in the premises.” 


The Stated Cases record the facts which were proved or admitted. Subject 
to considerations which can be later mentioned, the facts are of equal significance 
in the two Cases. There is no need to recite them at length. There were certain 
inclosure awards in 1806 and 1840, and their contents, so far as relevant, are 
set out. Reference is made to the 1888 and 1903 editions of the ordnance 
survey maps. There was a very important finding that from 1890 until 1898 
many members of the public used to walk openly and frequently and without 
interruption over the path and that the path was unobstructed. In 1899 the 
then predecessor in title of Chivers & Sons, Ltd., placed an obstruction across 
the path at a point approximately half-way along its course. There followed a 
memorial from twenty-six inhabitants of the district addressed to the chairman 
of the Chesterton Urban District Council (within whose area part of the path 
was situate) calling attention to what had happened and asserting that the use 
of the path had been enjoyed by the general public for many years. Meetings 
of the Chesterton Urban District Council took place and they requested the 
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Impington Parish Council (within whose area another part of the path was 
situate) to co-operate in opposing the obstruction. The parish council declined 
to do so and the Chesterton Urban District Council took no proceedings to 
enforce a public right of way over the path. But notwithstanding the obstruc- 
tion, members of the public used until 1916 to walk over the path openly and 
without interruption. That was done with the knowledge of workmen employed 
by Chivers & Sons, Ltd., or their predecessors in title. Then in 1916 Chivers & 
Sons, Ltd. placed barbed wire across the path at the point where the obstruction 
had been placed in 1899; this barbed wire has since remained and has made it 
impossible for members of the public to walk along the path. 

The first question which arises is whether there was “‘ any evidence ”’ to support 
the conclusion that the footpath had been dedicated as a highway at common 
law at some time before 1899. [The court considered this question and answered 
it in the affirmative. The judgment continued:] The second question raised, 
though differently worded, may not when examined pose any substantially 
different issue. The wording is 


‘“‘ whether on the facts as found by us (being the aforesaid facts which 
were proved or admitted) regarded as a whole we were entitled in law to find 
that there was at the relevant date a public right of way over the said land.” 


This second question can be stated as follows: ‘‘ On an application of the law, do 
the facts ‘ entitle ’ us to decide as we did”. That is but another way of asking 
whether the facts as found can support the conclusion reached. Arguments on a 
somewhat more extended basis were, however, presented to us. 

Counsel for the applicants based one part of their argument on the effect of 
the Supreme Court of Judicature (Consolidation) Act, 1925, s. 25 (2). The 
establishment by the respondents of their claim to the existence of the alleged 
public right of footway depends (counsel said) on the justification of the inference 
of dedication, i.e., of the intention to dedicate, by the several owners of the way 
in question; and though, if the inference was properly made by quarter sessions, 
the legal result would be in accordance with the conclusion reached, the essential 
intermediate step is not a matter, like the matters tabulated in para. 6 of the 
Case, of fact strictly so called—what has been variously called, of “‘primary”’ or 
“fundamental ’’ fact—but inference from the facts; and that by virtue of s. 25 
the Divisional Court and this court, addressing themselves to the legal question 
posed by the Case Stated, are as free themselves as were quarter sessions to 
draw inferences of fact—and particularly are free to draw, at the essential 
intermediate stage, an inference of fact different from that drawn by quarter 
sessions. We hope we have fairly stated the argument as it was fully and 
forcefully presented to us. 

Section 25 (1) of the Supreme Court of Judicature (Consolidation) Act, 1925, 
is as follows: 


‘“‘ Every Case Stated by a court of quarter sessions otherwise than under 
the Crown Cases Act, 1848, or the Quarter Sessions Act, 1849, for the 
consideration of the High Court shall be deemed to be an appeal, and shall 
be heard and determined accordingly.” 


It is conceded that the present case is not within the stated exceptions. The 
Case has been stated pursuant to the National Parks and Access to the Country- 
side Act, 1949, s. 31 (7), by reference to the Criminal Justice Act, 1925, s. 20. 
It is, therefore, according to the argument, within the scope of the Supreme 
Court of Judicature (Consolidation) Act, 1925, s. 25 (2), which reads: 
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** On the hearing of an appeal from a court of quarter sessions the appel- 
late court may draw any inference of fact which might have been drawn in 
the court of quarter sessions, and may give any judgment or make any order 
which ought to have been given or made by that court, or may remit the 


” 


order... 

We will assume (without deciding) that the argument is so far right, that the 
present case is an “‘ appeal ”’ within s. 25 (1) and (2). Sub-section (2) of s. 25 is 
itself a re-enactment of s. 2 of the Supreme Court of Judicature (Procedure) 
Act, 1894, and we were referred to a number of cases under that section, namely, 
Dairy Supply Co., Ltd. v. Houghton (1); Hickton v. Hodgson (2); Mitchell v. 
Croydon JJ. (3); D. Davis & Sons, Ltd. v. Pontypridd &c. Committee etc. (4); 
and Bailey v. Potteries Electric Traction Co., Ltd. (5). Counsel for the first 
applicant also drew attention to a passage in the speech of Lorp DUNEDIN in 
Cababé v. Walton-on-Thames Urban Council (6) (a case under the Highway Act, 
1835), where the noble Lord referred to the fact that appeals from quarter 
sessions differed from appeals from justices in that (by reason no doubt of s. 2 
of the Act of 1894) in the former, but not the latter, inferences of fact may be 
drawn by the appellate courts. 

The language in the several judgments in the five cases first above mentioned 
is not perhaps in all respects entirely easy to reconcile. All that the decided 
cases establish, in our judgment, on their facts is that, where a quarter sessions 
court has been shown to have misdirected itself so as to disable the conclusion 
which it has reached, then the High Court (and this court) can and will, by 
virtue of the section, and in order to reach the proper conclusion in the case, 
draw any necessary inference of fact, i.e., an inference which the quarter sessions 
court did not draw, but should have drawn. 

Counsel for the first applicant was indeed prepared to agree with counsel for 
the respondents that s. 2 of the Act of 1894 had been correctly interpreted by 
Avory, J., in the second of the cases cited, Hickton v. Hodgson (2), when the 
learned judge said: 

** I wish first of all to deal with the point that was taken under the Judica- 
ture Act of 1894. As to that I go a little farther than my Lord with regard 
to the effect of that statute on these appeals from quarter sessions. I do not 
at all accept the contention that the provision that this court may draw 
‘any necessary inference entitles this court to reverse the findings of the 
quarter sessions upon questions of fact. I think that it only means that 
upon the facts which are either proved or admitted the court may draw any 
inference necessary to enable it to determine the question of law which arises 
upon it, and it is on that view that I propose to deal with the case which is 
now before us.” 

Avory, J., repeated this view in the next case, Mitchell v. Croydon JJ. (3) 
where he said: 


‘*I expressed my views upon the effect of ‘this statute in the case of 


Hickton v. Hodgson (2) and I am still of the same mind—namely, that s. 2 


of the Act only means that upon the facts which are either proved or 
admitted, the court may draw any inference necessary to enable it to 


(1) (1911), 76 J.P. 43. 
(2) (1913), 78 J.P. 93. 
(3) (1914), 78 J.P. 385. 
(4) (1916), 80 J.P. 377. 
(5) 94 J.P. 177; [1931] 1 K.B. 385. 
(6) 78 J.P. 129; [1914] A.C. 102. 
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determine the question of law which arises upon them, but that it does not 

entitle this court to reverse the findings of the court of quarter sessions 

upon questions of fact.” 

It may be added that Scrutron, L.J., in the last of the cases cited, Bailey 
v. Potteries Electric Traction Co., Ltd. (1), approved the view which Avory, J., 
had expressed, when he said: 

‘IT agree with the view taken by Avory, J., in Hickton v. Hodgson (2), 
where he says: ‘I wish first of all to deal with the point that was taken 
under the Judicature Act, 1894’ (now 1925). ‘As to that I go a little 
farther ...’” 

and then Scrutton, L.J., cites the passage which I have already quoted. He 
continues: 

‘** The court can set aside a finding of fact on the ground that there is no 
evidence on which such a finding can be made, or on the ground that the 
tribunal has proceeded on a wrong principle of law in the consideration or 
exclusion of evidence. It cannot alter a finding of fact found below except 
on these grounds. . .” 

Counsel for the first applicant claimed that this view of the scope of the 
section sufficed for his purpose and enabled the court to draw an inference of 
fact opposite to that drawn by the quarter sessions as incidental, as it were, to 
arriving at the final conclusion whether a right in law of public footway had been 
established. Assuming, as we are for present purposes content to do, that 
Avory, J.’s exposition was correct, we are, however, far from agreeing with 
counsel that it suffices for the purposes of his argument. For as we read Avory, 
J.’s language (in the two cases) it seems to do no more than justify the drawing 
of inferences of fact in order, as it were, to fill the gap left where the conclusion 
of quarter sessions reached by a route which did not require the relevant inference 
to be drawn, is shown to have been wrong in law. In other words, counsel can 
at best only invoke Avory, J.’s exposition if he first shows or assumes that on 
some other ground the conclusion in favour of the right of way is, in law, erroneous. 
But, in our judgment, counsel’s srgument breaks down at an earlier stage. 
The relevant question of law submitted by the Case Stated under the Act of 1949 
is, by the terms of the case, 

‘whether on the facts as found by us (being the aforesaid facts which 
were proved or admitted) regarded as a whole we were entitled in law to 
find that there was at the relevant date a public right of way . . .” 

The * facts’ there referred to are the facts in para. 6 of the Case—the facts 
which counsel concedes to be ‘“‘ primary ”’ facts of which the quarter sessions 
are admittedly the final judges. We have not seen (and are not entitled to see) 
the evidence actually given. We must, therefore, interpret the findings as 
meaning what, on the face of it, they plainly say. The question for the court 
then is, whether on the basis of those facts quarter sessions were entitled in law 
to reach their final conclusion; i.e., not whether they were entitled to draw 
further inferences of fact, but whether the conclusion proceeding from and 
founded on the unchallenged and unchallengeable findings of ‘‘ primary ”’ fact 
can be said at some point to have involved some misdirection, some error, of law. 
An inference of fact properly so called, such as was the implicit inference of 
dedication or intention to dedicate, and such alone as is contemplated by the 
sub-section under consideration [s. 25 (2) of the Supreme Court of Judicature 





(1) 94 J.P. 177; [1931] 1 K.B. 385. 
(2) (1913), 78 J.P. 93. 
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(Consolidation) Act, 1925], is not and does not per se involve an error of law and 
is, therefore, not comprehended by the Case as it is stated. We may add that if 
the inference of fact in question could be called, or could be shown to involve, 
an error of law (as we think it cannot), it would be then unnecessary to invoke 
the terms of s. 25 (2) of the Supreme Court of Judicature (Consolidation) Act, 
1925. In any event, therefore, the sub-section cannot, in our judgment, in the 
present case avail counsel and we need not say anything further on it. 

We should perhaps add that counsel explained to us that he had not felt able 
before the Divisional Court to develop his point on the sub-section as he has 
developed it before us, having regard to certain language of DENNING, L.J., in 
British Launderers’ Research Assocn. v. Central Middlesex Assessment Committee (1), 
which counsel thought would be regarded as binding the Divisional Court, but 
the correctness of which he challenged before us. The passage from DENNING, 
L.J.’s judgment is: 

“On this point it is important to distinguish between primary facts and 
the conclusions from them. Primary facts are facts which are observed 
by witnesses and proved by oral testimony, or facts proved by the production 
of a thing itself, such as an original document. Their determination is 
essentially a question of fact for the tribunal of fact, and the only question 
of law that can arise on them is whether there was any evidence to support 
the finding. The conclusions from primary facts are, however, inferences 
deduced by a process of reasoning from them. If and in so far as those 
conclusions can as well be drawn by a layman (properly instructed on the 
law) as by a lawyer, they are conclusions of fact for the tribunal of fact and 
the only questions of law which can arise on them are whether there was a 
proper direction in point of law and whether the conclusion is one which could 
reasonably be drawn from the primary facts: see Bracegirdle v. Oxley (2). 
If and in so far, however, as the correct conclusion to be drawn from primary 
facts requires, for its correctness, determination by a trained lawyer—as, 
for instance, because it involves the interpretation of documents, or because 
the law and the facts cannot be separated, or because the law, on the 
point cannot properly be understood or applied except by a trained lawyer 
—the conclusion is a conclusion of law on which an appellate tribunal is as 
competent to form an opinion as the tribunal of first instance.” 


It was said that the distinction between inferences which could be drawn by @ 
layman and inferences which required a lawyer’s training was unreal and un- 
sound; and that Bracegirdle v. Oxley (2) cited by DENNtNG, L.J., was unhappily 
chosen since it was one of a Case stated by justices. As the argument has in 
the end turned out and on the view of this part of the argument which we have 
formed, we do not find it necessary to express any view on the validity or general 
applicability of Denntne, L.J.’s view; though we must not be taken to be 
indicating any present disagreement with it. In our judgment the appeals 
fail and should be dismissed. F 


Appeals dismissed. 


Solicitors: Blythe, Dutton, Wright & Bennett, for King, Metters & Harrison, 
Cambridge; Blythe, Dutton, Wright & Bennett, for Few d& Kester, Cambridge; 
Clerk to Cambridge County Council. 

F.G. 
(1) 113 J.P. 72; [1949] 1 All E.R. 21; [1949] 1 K.B. 434, 462. 
(2) 111 J.P. 131; [1947] 1 All E.R. 126; [1947] K.B. 349. 
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COURT OF APPEAL 
(Lorp EvERSHED, M.R., Morris AND ORMEROD, L.JJ.) 
February 8, March 13, 1957 
VILLA D’ESTE RESTAURANT, LTD. v. BURTON 


Rent Control—Rent tribunal—Jurisdiction—Increase of contractual rent—Furn- 
ished Houses (Rent Control) Act, 1946, (9 & 10 Geo. 6, c. 34), s. 2 (2), (3). 

In 1949 a rent tribunal reduced the yearly rent of a flat, to which the Furnished 
Houses (Rent Control) Act, 1946, applied, from £413 to £339. Later the rent was 
increased by the tribunal to £393. In 1954 the landlords let the flat to the tenant 
at the rent which appeared in the register kept by the local authority under the 
Act of 1946, i.e., £393. In 1955, on the landlords’ application made under s. 2 (3) 
of the Act of 1946, the tribunal increased the rent from £393 to £452 per annum. 
On the question whether the tribunal had jurisdiction to increase the contractual 
rent 

Hetp (Lorp EversHED, M.R., dissenting): the rent tribunal had power to 
increase the contractual rent. 

APPEAL by the landlords from Marylebone County Court. 
The facts appear in the judgment of Morris, L.J. 


Sherrard for the landlords. 
Plume for the tenant. 

Cur. adv. vult. 
Mar. 13. The following judgments were read. 


MORRIS, L.J.: By a lease dated Sept. 28, 1954, the appellant landlords 
demised to the respondent, the tenant, flat No. 4 at No. 1, Lancaster Gate in 
London. The term was for five years from Sept. 29, 1954. The rent was to be the 
yearly inclusive rent of £393 11s. payable by equal quarterly payments in advance 
on the usual quarter days. The tenant agreed to pay by way of further rent a 
sum equal to the amount by which the general and water rates payable should 
exceed those payable for the year 1954-55. The flat was unfurnished, but certain 
services were provided by the landlords. For this reason the lease was a contract 
to which the Furnished Houses (Rent Control) Act, 1946, applied, and as the 
premises were in a district in which the Act was in force the contract was one 
that could be referred to the appropriate rent tribunal (see s. 2 (1) of the Act of 
1946). The landlords applied to the Paddington Rent Tribunal for an increase 
of rent. The tribunal increased the rent from £393 9s. to £452 12s. 6d. They so 
fixed the rent for the period “‘ from Dec. 21, 1955, until the expiration of the 
Act.” The date of notification to the parties to the contract and to the local 
authority of the decision of the tribunal was Dec. 28, 1955. The local authority 
is charged with the duty of preparing a register and of keeping it up to date. 
The date of entry in the register of the rent as increased by the tribunal was 
Dec. 30, 1955. 

Pursuant to the decision of the tribunal, the landlords demanded rent at the 
increased rate and demanded it as from Dec. 21, 1955. The tenant refused to 
pay and put forward as his reason for refusal that he was not obliged to pay any 
more than he had contracted to pay by the terms of his lease. If he is wrong as to 
this, no point is taken that the date as from which the increase is payable is 
other than Dec. 21, 1955. The claim made by the landlords in the county 
court was for £15 7s. 6d., being the amount underpaid if between Dec. 21, 1955, 
and Lady Day, 1956, the rent payable was at the rate of £452 12s. 6d. 

The form of reference by the landlords to the tribunal is not before us. The 
tenant appears to have been represented by his solicitor at the hearing before the 
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tribunal. If his present contention is correct, then the proceedings before the 
tribunal were a waste of time, for there could be no point in fixing an increased 
rent ‘‘ from Dec. 21, 1955”’, if no increase could be imposed, and if contractual 
terms due to cover the period down to Sept. 29, 1959, could not be varied and if 
there were no question of any variation by agreement. No proceedings by 
way of certiorari have been taken; but it has not been submitted that there is 
any bar which prevents the tenant from presenting his argument. 

The case raises therefore the question whether the tribunal had power to do 
what they did and whether the effect and result of what they did was that the 
tenant became obliged in law to pay rent at the increased figure determined by 
the tribunal. 

The learned county court judge has based his judgment on the supposition 
that the matter was before the rent tribunal or was dealt with by the tribunal 
pursuant to the provisions of s. 2 (4) of the Act of 1946. Section 2 (4) provides: 


“Where on any reference of a contract, the rent whereunder includes 
payment for services, the tribunal are of opinion that it would be proper 
that the rent payable for the premises should include an amount in respect 
of increase since Sept. 3, 1939, in the cost of providing such services, and 
are also of opinion that in all the circumstances a rent higher than the rent 
payable under the contract might properly be chargeable for the premises 
in order to include an amount in respect of such increase, they may approve 
a rent higher by not more than such amount as they think reasonable in 


that respect.” 
The judgment of the learned judge was that s. 2 (4) does not permit a landlord 
to impose an increase of rent during the currency of an existing contract of 
tenancy. He accordingly rejected the landlords’ claim; but the judgment 
appears to proceed on the basis that the position would have been different 
had the application to the tribunal been under s. 2 (3). Counsel for the tenant 
has, however, very fairly stated and admitted that both parties understood that 
the application had been made under s. 2 (3). The appeal was accordingly argued 
before us on that basis. 

The duty of preparing a register and of keeping it up to date is imposed on the 
local authority by s. 3 (1) of the Act. Section 3 (2) is in the following terms: 


“The register shall be so prepared and kept up to date as to contain, 
with regard to any contract under Which a rent is payable that has been 
approved, reduced or increased under the last foregoing section (being a 
contract relating to premises situated in the area of the local authority), 
entries of—(a) the prescribed particulars with regard to the contract; (b) a 
specification of the premises to which the contract relates; and (c) the rent 
as approved, reduced or increased by the tribunal, and, in a case in which 
the approval, reduction or increase is limited to rent payable in respect of a 
particular period, a specification of that period.” 


We were furnished with certified copies of certain entries in the register. The 
register is called a “* Register of contracts referred to the rent tribunal”. An 
‘entry made on Oct. 29, 1949, in respect of this flat recorded the ‘‘ names and 
addresses of parties to the contract referred to the tribunal”. The landlords 
were stated to be the lessors and a Mrs. Tettersall was the lessee. The services 
then provided were as under the current lease. They were: 


“ Cleaning and lighting of halls, passages and staircase, lift maintenance, 
supply of hot water, central heating, services of caretaker.” 














T TATre > 


rn ee ee ee ae 


_—_ 


ct oe Er es Om ee oO et 


Boo =f 


ord 
, of 
ent 
ent 
ant 
hat 
ued 


the 








Justice of the Peace and Local Government Review Reports. June 22, 1957. 


1.‘ = LOCAL GOVERNMENT REVIEW REPORTS 293 


A 


v. gr Micrr 


St was recorded that the rent was reduced from £413 15s. 6d. per annum to 
[£339 per annum from Oct. 27, 1949. In an entry made on May 31, 1952, the 
only differences were that the lessee was a Mrs. J. Bentala and that the rent was 
increased from £339 per annum to £371 13s. 6d. per annum from May 28, 1952. 
In an entry made on Apr. 25, 1953, Mrs. J. Bentala still being then the lessee, the 
only differences were that the rent was increased from £371 13s. 6d. per annum 
to £393 9s. per annum from Apr. 23, 1952. 
It is provided by s. 4 (1) of the Act as follows: 

‘“* Where the rent payable for any premises is entered in the register under 
the provisions of this Act, it shall not be lawful to require or receive—(a) on 
account of rent for those premises in respect of any period subsequent to 
the date of such entry (or, in a case in which a particular period is specified, 
in respect of that period) payment of any sum in excess of the rent so entered.” 


At the time when the landlords, on Sept. 28, 1954, granted a lease to the tenant 
the “ rent payable ”’ for flat 4 was entered in the register. The entry was that 
which had been made on Apr. 25, 1953, as referred to above. Accordingly it 
was not lawful to require an amount of rent more than £393 9s. (The figure 
of 11s. in the lease rather than 9s. was doubtless a slip.) 

The question now arises what is the result in law of the decision of the tribunal 
in December, 1955, which came about as the result of an application made by the 
landlords under s. 2 (3). 

Section 2 (3) begins with the words 


““ Where the rent payable for any premises has been entered in the 
register in accordance with the provisions hereinafter contained, it shall be 
lawful for the lessor or the lessee or the local authority to refer the case 
to the tribunal for reconsideration of the rent so entered on the ground of 
change of circumstances .. .” 


By s. 2 (1) the “ lessor ’’ and the “‘ lessee ’’ are defined. They may refer to the 
tribunal ‘‘ a contract to which this Act applies ’’. The opening words of s. 2 (3) 
refer to entry in the register “in accordance with the provisions hereinafter 
contained’. That is a reference to s. 3. If the requirements of s. 3 (2) are 
read into s. 2 (3), then that sub-section provides that where the rent payable 
for any premises has been entered in the register so that the register contains, 
with regard to any contract under which a rent is payable that has been approved, 
reduced or increased, entries of the names and addresses of the parties to the 
contract referred to the tribunal (see para. 2 of sched. II to the Furnished Houses 
(Rent Control) Regulations, 1946 (S.R. & O. 1946 No. 781), dealing with the 
“prescribed particulars ’’), then it is lawful for the lessor or the lessee to refer 
the case to the tribunal for reconsideration of the rent so entered on the ground 
of change of circumstances. What then is the “case”’? One possible view 
is that, as the scheme of the Act is to refer contracts, the “‘ case ’’ that may be 
referred for reconsideration of the rent entered in the register is the case of a 
contract that has previously been referred. But in December, 1955, the contract 
between the landlords as “ lessors ’” and the tenant as “ lessee ’’ had never been 
before the tribunal. The name of the “ lessee ’’ was not on the register. On 
this possible view before there could be reconsideration of the rent entered in 
the register, there would have had to have been a prior reference of “‘ the con- 
tract ’ between the parties and not merely some prior reference of a different 
contract between other parties. This view would involve that after a new 
contract is made referable to premises where the rent payable for such premises 
is entered in the register there would have to be a reference of the new contract 
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if only for the purpose of having the rent ‘“‘ approved” and that this would 
have to take place before the lessor could at some later date ask for an increase. 
This might, however, involve a somewhat formal expedition to the tribunal. 
The parties do not submit any such view of the matter and both parties are 
content to assume that the “ case ’’ which can be. referred includes a contract 
which has not previously been before the tribunal, provided that as a result of 
some earlier reference there is in the register an entry of “ the rent payable for ” 
the premises. 

It is, therefore, common ground between the parties that the application 
which the landlords made to the tribunal was a reference under s. 2 (3) and that 
the application was properly made within the contemplation of that sub-section. 
The ‘ case’ was referred to the tribunal for reconsideration, on the ground of 
change of circumstances, of the rent payable for the premises as entered in the 
register. In that situation, the result (provided for by s. 2 (3)) is that the provi- 
sions of s. 2 (2) 


“‘shall apply on any such reference in like manner as they apply on a 
reference under sub-s. (1) of this section subject to the modification that the 
tribunal shall have power to increase the rent payable.” 


It becomes necessary, therefore, to see what are the provisions of s. 2 (2) and 
to see the effect of the modification. One provision in s. 2 (2) is that the tribunal 
may make such inquiry as they think fit. They must give to each party (and 
in certain circumstances to a housing authority) an opportunity of being heard 
or of submitting representations in writing. They have certain other powers. 
They may “ approve the rent payable under the contract’. They may “ reduce 
it to such sum as they may in all the circumstances think reasonable’. The 
word “ it ’’ must clearly refer to “‘ the rent payable under the contract’. The 
tribunal may therefore “ reduce the rent payable under the contract to such 
sum as they may in all the circumstances think reasonable ’’. This must in my 
judgment mean that the tribunal is given a power to effect a statutory modifica- 
tion of the contract. This was denoted in the judgment of this court in Bowness 
v. O’ Dwyer (1) where in dealing with s. 2 (2) it was said: 


**... the scheme of the Act appears to be that the tribunal has power 
to alter the existing contract for the future, but not retrospectively, by 
reducing the rent payable under the contract ”’. 


It next becomes necessary to consider ‘the further power given by the modifica- 
tion. If the modification is read into s. 2 (2), then it seems to me that the 
powers of the tribunal on a reference under s. 2 (3) are to reconsider the rent 
entered in the register on the ground of change of circumstances, and {i) to 
approve the rent payable under the contract, or (ii) to reduce the rent payable 
under the contract, or (iii) to increase the rent payable under the contract. 
Any reduction or increase must be to such sum as the tribunal may in all the 
circumstances think reasonable. Just as the exercise of the power to reduce 
has the effect of altering an existing contract for the future, so the exercise 
of the power to increase will have a similar effect. 

Counsel for the tenant submitted that in the absence of words such as those 
found in the Housing Repairs and Rents Act, 1954, s. 40 (2), viz., the words 


‘*. . . the landlord shall be entitled to recover the amount of the increase 
agreed or determined as aforesaid notwithstanding anything in the terms 
of the tenancy or statutory tenancy or any enactment...” 


(1) [1948] 2 All E.R. 181; [1948] 2 K.B. 219. 
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a reference to a tribunal cannot result in any obligation to pay more rent than 
is provided for in a contract. But in my judgment the exercise of a power to 
increase the rent payable under a contract must result in such an obligation. 
In this context, in my judgment, the sum payable under a contract is the sum 
which has to be paid under the contract and which therefore becomes due and 
owing under the contract. If the sum payable under the contract is reduced, 
then only the reduced amount is due under the contract. More than the con- 
tractual amount, as reduced, must not (after there is entry in the register) be 
demanded (see s. 4 (1)). If the sum payable under the contract is increased, 
then the increased amount is, as from the date which is specified, due under the 
contract. Again, once the increased figure has been entered in the register, 
demand for any more than the increased rent payable must not be made (see 
s. 4 (1)). 

Where there has been a reference to a tribunal of a contract between a lessor 
and a lessee and where as a result there has been an entry in the register of 
“the rent payable for ’’ the premises, then, if the lessee vacates and if a new 
contract is made with a new lessee, it is probable that the rent will be of the 
amount entered in the register. The lessor cannot demand payment of any 
greater sum (see s. 4 (1)); but the new lessee can go to the tribunal, in spite of 
the contractual terms of the lease, and ask for reconsideration of the rent entered 
in the register and ask for a reduction of the rent payable under the contract. 
The lessor might have been quite unwilling to make a contract at a lower rent. 
Yet the new lessee could claim a reduction. It would seem very strange if 
Parliament had enacted that a variation could always be downwards but never 
upwards, even though the rent in the contract was not the result of free negotia- 
tion but was limited so as not to exceed the rent last fixed by the tribunal. 

If the rent in a new lease was agreed at less than the amount entered in the 
register, a reference to the tribunal would be unlikely. Thus, to take an example 
with figures that are perhaps improbable, if the rent payable for the premises 
was entered at £500 and the rent in a new contract was £400, either party could 
refer the “‘ case’ to the tribunal. They could refer it for ‘‘ reconsideration of 
the rent entered ” (that is to say, the £500) on the ground of change of circum- 
stances. The lessor would be unlikely to do this for, having agreed a rent of 
£400 when he was free to charge £500 if he could get it, he would be unlikely 
to persuade the tribunal to reconsider, in any way that he would welcome, the 
rent entered in the register or to persuade them to increase the rent of £400. 
The lessee would be unlikely to refer the “‘ case ”, for it would be unlikely that 
the tribunal would reduce the rent of £400. In my judgment, in the circum- 
stances of this case the tribunal had power to increase the sum payable under 
the contract. The tribunal altered the contract by increasing the rent payable 
as from Dec. 21, 1955. The tenant became liable to pay at the increased 
rate. I think, therefore, that the appeal succeeds. 


ORMEROD, L.J.: I agree that this appeal should be allowed. The question 
for decision is whether the appellants (the landlords) are entitled to recover from 
the respondent (the tenant) an increased rent of the premises flat No. 4 at No. 1, 
Lancaster Gate, London. The premises were demised by the landlords to the 
tenant for a term of five years from Sept. 29, 1954, at a yearly rent of £393 11s. 
per annum, having been previously the subject of a number of references both 
for reduction and increase of rent under s. 2 of the Furnished Houses (Rent 
Control) Act, 1946, and the rent reserved by the landlords was the rent entered 
in the register in accordance with s. 3 of the Act. As the result of a reference by 
the landlords to the rent tribunal in 1955 under s. 2 (3) of the Act, the rent was 
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increased to £452 12s. 6d. per annum from Dec. 21, 1955. The landlords claim 
that they are entitled to recover this increase from the tenant. 

The question turns on the proper construction of s. 2 (3) of the Act. Counsel 
for the landlords argued that, as the effect of the sub-section is to give the tribunal 
power in a proper case to increase “‘ the rent payable ”’, this must mean a power 
to increase “ the rent payable under the contract ’’. Section 2 (3) enacts that 
the provisions of s. 2 (2) shall apply “subject to the modification that the 
tribunal shall have power to increase the rent payable ’’; and s. 2 (2) empowers 
the tribunal on a reference to approve the “ rent payable under the contract ” 
or reduce it or dismiss the reference according as they may think reasonable. 
It would seem, therefore, reading the two sub-sections together, that their 
combined effect is to give the tribunal power in a proper case to increase the rent 
payable under the contract. Support for this construction is in my view pro- 
vided by s. 3 of the Act which provides for a register to be prepared and kept 
by the local authority. Section 3 (2) provides that the register shall be so 
prepared and kept as to contain specified entries with regard to “‘ any contract 
under which a rent is payable that has been approved, reduced or increased 
under the last foregoing section’. It is interesting to note, too, that s. 2 (4) 
which deals with references of contracts whereunder the rent includes payment 
for services gives to the tribunal power to “ approve ” a higher rent if there has 
been an increase in the cost of providing such services since Sept. 3, 1939. The 
difference in the wording between this sub-section and sub-s. (3) seems to imply 
that a rent in a case under sub-s. (4) may only be increased up to an approved 
amount by agreement. 

As I have said, my view of the combined effect of s. 2 (2) and s. 2 (3) is that the 
tribunal is empowered in a proper case to increase the rent payable under the 
contract, and the conclusion would seem to follow that there may in consequence 
be a statutory alteration of the terms of a contract of tenancy which the parties 
are bound to observe. 

Counsel for the tenant argues that this is not so. His submission is that, even 
if the proper construction of the sub-section is to empower the tribunal to increase 
the rent payable under the contract, the effect is not to make the tenant liable 
for a larger rent than that reserved by the lease, but, if the increase was more 
than a reinstatement of a rent previously reduced, to cause the increased rent 
to be entered in the register in respect of the premises which could become the 
rent reserved in any future contract of tenancy. He pointed out that if the 
rent payable under the contract was reduced, the tenant was protected by s. 4, 
which makes it unlawful to require or receive any rent in excess of that entered 
in the register, but that there was no specific provision for the recovery of an 
increase of rent, similar for instance to the Housing Repairs and Rents Act, 
1954, s. 40 (2), which gives a landlord power to recover the amount of certain 
agreed or determined increases notwithstanding the terms of the tenancy. 
I find it difficult to accept this view. Section 2 (3) is clearly intended for the 

_relief of landlords and the effects of the suggested construction would be most 
uneven, depending as they would on the length of the tenancy. 

It was suggested during the course of the argument that, as the lease in question 
was a document under seal the terms of which the parties covenanted to observe, 
a court would be particularly reluctant to adopt a construction of the section 
which would have the effect of altering the terms of the covenants unless it 
was expressed in the clearest manner. This is an attractive argument, but, in 
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my view, it should not prevail here. The section is not dealing primarily with 
contracts under seal. It is dealing with contracts of tenancy, which may be 
leases under seal, or simple contracts in writing, or even oral according to 
circumstances. 

A different approach to the construction of s. 2 (3), and one which commends 
itself to Lorp EvERSHED, M.R., is based on the words which empower the 
parties to the lease or the local authority ‘‘ to refer the case to the tribunal for 
reconsideration of the rent so entered, etc.’””’ There was some discussion during 
the argument of the reason for the use of the word “case”. In my view it is 
used because the reference causing the original entry in the register may well have 
been under a different contract from the one being referred. But it is argued that 
as “reconsideration ’’ can only refer to reconsideration of a rent which has 
been determined on a previous reference, therefore the power to increase is 
limited to an increase to some figure from which it has previously been reduced. 
I find that I cannot agree with this view. It is true that some colour is lent 
to it by the fact that in an original reference the tribunal has no power to increase. 
It may only approve or reduce; and it may, therefore, be argued that increase 
under s. 2 (3) should be nothing more than a partial or total reinstatement of 
the previously reduced rent. There are, however, in my view several objections 
to this. Section 2 (3) is not, as I see it, necessarily dealing with a reference for 
reconsideration of a contract which has already been referred. It is dealing 
with a “‘rent’’. The original reference may have been under an earlier contract 
where the rent was reduced from a figure higher than the rent reserved in the 
contract in question. In this case, the original rent which was reduced by the 
tribunal on Oct. 27, 1949, was £413 15s. 6d. Would the effect of the increase to 
the original figure entitle the landlord to recover the rent in excess of the reserved 
rent ? This seems to be the only logical conclusion. Again if the suggested 
construction is the correct one it could only operate if the rent had been reduced, 
either under the subsisting contract or some earlier one, whereas it appears 
from the opening words of the sub-section that it is intended to deal with rent 
payable for any premises entered in the register. And rent must be entered in 
the register if it has been reduced, or approved or indeed increased. But perhaps 
the most cogent argument against a construction of the sub-section which so 
limits the power of the tribunal to increase the rent payable is that the sub-section 
contains no express limitation of the power and I can find no sufficient indication 
from the words that such a limitation should be implied. 

For these reasons, I am of opinion that the appeal should be allowed. 


LORD EVERSHED, M.R.: I regret to find that I have arrived at a conclu- 
sion on this short point different from that which has commended itself to both 
my brethren; for in my judgment the effect of ‘‘ the increase of the rent payable ”’ 
(to use the language of s. 2 (3) of the Act of 1946) by the tribunal from £393 9s. 
to £452 12s. 6d. in December, 1955, has not, in the circumstances, been to allow 
the landlords now to claim that increased rent from their tenant. 

It has been the contention of the landlords that, by the terms or the necessary 
inference of the statute, the effect of ‘‘ the increase of the rent payable ” (and 
its registration pursuant to s. 3) is to substitute the increased figure of £452 12s. 
6d. for the figure of £393 11s. specified in the lease of the premises from the land- 
lords to the tenant dated Sept. 28, 1954; and it is said, with some force, that since 
& reduction by the tribunal of the contractual rent payable by a tenant to a 
landlord has the practical effect of substituting the reduced rent for the con- 
tractual rent—and since therefore the contract between the parties is to that 
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extent over-ridden—it is both just and natural that the landlord should get a 
corresponding benefit in the converse case of a rent increase. I have been 
unable to extract that result from the language of the Act. It is not in doubt 
that the Act nowhere in terms so provides; and for my part I am unable to 
agree that such is the parliamentary intention according to the necessary 
implication of the relevant sections. 

Counsel for the tenant contended that s. 2 (3) contemplated the making of 
references by a landlord (or a local authority) at a time when no contract sub- 
sisted in regard to the premises concerned—provided only that there had earlier 
been a reference relating to the premises which had resulted in an approval or 
reduction of the then contractual rent followed by registration of the rent so 
approved or reduced. It was on this ground that (according to counsel) the 
language of s. 2 (3) does not wholly correspond with that of s. 2(2)—particularly 
by the use of the terms “rent payable for any premises ” or “‘ rent payable ” 
instead of “‘rent payable wnder the contract”. On this view, the increased 
registered rent becomes merely a maximum lawfully chargeable by the landlord 
when he thereafter lets the premises. 

It is not in my judgment necessary to express a view on this part of counsel’s 
argument. I must not be taken to accept it; but I am content to assume that 
the references contemplated by s. 2 (3) are references (like those under sub-s. (2)) 
during the pendency of a lease or tenancy. I am further content to assume that 
the ‘‘ rent payable ” mentioned in sub-s. (3) means the rent payable under a 
subsisting contract. The latter assumption at least makes easier the incorpora- 
tion into sub-s. (3), by reference, of the provisions of sub-s. (2); and is moreover 
supported by the terms of s. 3 (2) providing that the register must “‘ contain 
with regard to any contract under which a rent is payable that has been approved, 
reduced or increased” the entries there specified. Even so, however, the con- 
clusion sought by the landlords in the present case does not, as it seems to me, 
follow. By its reference to the rent payable under a contract is meant, in my 
judgment, the rent payment of which can be demanded or enforced under that 
contract. In the case where the contractual rent has been approved no difficulty, 
obviously, arises. In the case where the rent has been reduced, the consequence 
is expressly covered by the terms of s. 4 (1), which make it unlawful for the land- 
lord to require or receive rent in excess of the reduced rent entered on the register 
and provide that any sum paid by way of rent in excess of the reduced registered 
figure should be recoverable by the tenant. The provisions of s. 4 (1) plainly 
apply not only to the then subsisting contract (notwithstanding its express 
terms) but also (as I understand the argument) to any contract later made while 
the reduced rent remains on the register, at least to the extent of any rent 
actually demanded or paid under such later contract. I am not entirely clear 
how far the landlords go in their argument that a rent approved or reduced by 
the tribunal under s. 2 (2) is automatically substituted for the rent 
expressed to be payable under (a) an existing, or (b) any further contract 
(so long as that rent remains on the register). So far, however, as the existing 
contract is concerned, s. 4 would (on the landlords’ view) be otiose, and not 
_ required to achieve the penal purposes of s. 9. In any case, ifs. 2 (2) and s. 2 (3) 
have the automatic consequences contended for by the landlords, I cannot 
think that s. 4 would have taken its existing form. 

This brings me to the converse case: for whatever be the purpose of, and 
reason for, s. 4, it is clear, as I have already stated, that there is nowhere found 
any express provision substituting a rent increased by the tribunal for a lower 
rent contained in an existing contract—still less (if such is suggested to be the 
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intention) for that contained in a contract subsequently made, a matter to which 
I will later return. There is not even found in regard to the power of increase 
in s. 2 (3) the qualification ‘‘ to such sum as (the tribunal) may in all the cir- 
cumstances think reasonable ” which is applied to the power of reduction and 
is also found in s. 2 (4). Yet, as counsel for the tenant reminded us, when Parlia- 
ment in the later Act in pari materia, the Housing Repairs and Rents Act, 1954, 
clearly desired to provide in the landlord’s favour for the substitution of a higher 
rent for that expressed in the contract, it did so in clear language—see s. 40 (2) 
of the Act of 1954, which lays it down that where the tribunal constituted 
under the Act of 1946 has determined that, on the grounds there stated, it is 
just that the landlord should be entitled to an increase of rent 


** the landlord shall be entitled to recover the amount of the increase . . . 
notwithstanding anything in the terms of the tenancy .. .” 


It is, in my judgment, legitimate to bear in mind the circumstances in which the 
Act of 1946 was passed. The main purpose of the Act plainly was to protect a 
tenant, in the notorious conditions then prevailing of housing shortage, against 
undue charges for rent. Section 2 (2) contemplated an approval or a reduction, 
but not an increase, of rent, and a reference capable of resulting in an increase 
in the rent payable under sub-s. (3) (for cases under sub-s. (4) can for present 
purposes be omitted from consideration) requires that there should have pre- 
viously at some time been a reference under sub-s. (2). In existing circum- 
stances the normal case of increase contemplated by sub-s. (3) (though the sub- 
section may not be so confined by its terms) would be the case where for one 
reason or another a rent previously reduced would be again increased to some 
figure not by any means necessarily as great as, but certainly not exceeding, 
the contractual rent. In all such cases no difficulty would arise. The express 
terms of the Act (including the provisions of s. 4) provide for the result without 
any theory of “ substitution ” of the registered rent for the contractual rent. 

What, then, is the position in a case, such as the present, where the tribunal 
has decided or purported to decide on an increase to a figure above the figure 
stated in the existing contract ? In the present case, I observe that the terms 
of the ‘“‘ contract ’’ are contained in a lease under seal in common but elaborate 
form. The tenant is, in consideration of ‘‘ the rent hereby reserved ”’, granted a 
term of five years and the landlords’ rights of re-entry and the like are, by cl. 4 
of the lease, expressed to come into existence in the event of “ the rent hereby 
reserved or any part thereof ”’ being in arrear as there specified. Prima facie, 
under such a document—put forward, incidentally, by the landlords though 
paid for by the tenant—the landlords would clearly be estopped from asserting 
that the rent was other than as therein stated. (It is true that the tenant 
appears to have attended and argued before the tribunal in December, 1955, 
but no point has been made that he has thereby in any way altered his position.) 
In such a case as the present, it would, in my judgment, have at the least to be 
shown in order to sustain any claim for rent above that stated in the lease, by 
reference to clear language or necessary implication in the statute, that the 
Act of 1946 superseded the lease and the legal rights thereby created or ensuing 
(e.g., the right to distrain on non-payment of rent). In my judgment it is not 
soshown. Noris the result to render the Act by any means practically ineffective 
in cases of increase of rent under s. 2 (3). I have already mentioned the case 
—prima facie, as I think, the common case—where the increase following a 
previous reduction still does not exceed the contractual rent. Nor would there 
be any difficulty in a landlord properly protecting himself against the event 
of an increase above the contractual rent. The rent provided in the lease could 
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well be stated as £x together with such further sum (if any) as the tribunal 
under the Act of 1946 might from time to time authorise. Indeed, in the lease 
under consideration provision is expressly made for additional rent corresponding 
to rate increases, though it was conceded by counsel for the landlords that, in 
the existing circumstances, such increases could not be lawfully demanded 
without a prior authorisation of the increase by the tribunal. In my judgment, 
therefore, proper effect can be given to the terms of s. 2 (3) of the Act without 
any implication of a provision for substituting the increased rent for the (lower) 
contractual rent. 

In my judgment, the clue to the problem is provided by the use of the words 
“the case”? and “ re-consideration”” in s. 2 (3). There was some discussion 
of the two former words during the argument, and counsel for the tenant was 
content that the words should not be treated as synonymous with “ the con- 
tract ’’, so as to limit the application to one under a contract which, as such, 
had already been the subject of previous registration (as the present lease had 
not). He was content, in other words, to treat “the case’ as meaning “ the 
question of the rent payable for the particular premises’. Even so, the invoca- 
tion of the sub-section is for a re-consideration of that subject-matter, that is of 
the previous determination of the tribunal in regard to it, “‘on the ground ” 
that the circumstances have since changed. I observe that as regards any 
premises the initial reference must be limited either to approval or to reduction 
of the contractual rent. There can, on this first occasion, be no possibility of an 
increase of the contractual rent whatever the circumstances. In the simple 
case—as I think, the ordinarily contemplated case—what, on an application 
under s. 2 (3) the tribunal is called on to do is to “‘ reconsider” (because of 
changed circumstances) its previous determination either to approve or to 
reduce the contractual rent—in the first alternative, obviously, on the lessor’s 
application, in the latter on the lessee’s. In the case, then, of a first application 
under sub-s. (3) by a lessor (and I am for simplicity assuming the continuance 
of the same lease), there could in my judgment be no question of an increase of 
the rent to a level above the contractual level—a thing which the tribunal could 
never have done on the initial reference under sub-s. (2) and which, in my view, 
it could no more do on a re-consideration of the case when first applied to under 
sub-s. (3). But it is no doubt true (for such is the necessary effect of the opening 
words of the sub-section) that an application may be made under sub-s. (3) 
when the rent for the premises entered in the register has been increased, that is, 
pursuant to an earlier reference under the same sub-section, though not, for 
reasons which I have given, to. a level higher than the contractual rent, at least 
if the earlier reference was the first under the sub-section. Is the result different ? 
Is it the capricious effect of the sub-section that an increase of the rent above 
the contractual level is permissible provided that there has been a previous 
reference under the sub-section which has resulted in an increase—albeit to a 
level not above the contractual level ? In my judgment, such a result would be 
highly unreasonable. The reconsideration can never involve, in my judgment, 
such disregard of the contractual rent. 

I have assumed in the preceding paragraphs the continuance of a single 

. contractual rent. The intervention of new contracts at new rents involves 
added complications to which OrmeErop, L.J., has adverted in his judgment; 
but I do not think it necessary to pursue them. The questions which my brother 
has posed emphasise the fact that in this case (but not for the first time) the 
court is not so much asked to say what, according to the language used, Parlia- 
ment had it in mind to provide, as to apply the parliamentary language to 
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circumstances which Parliament cannot ever have contemplated at all. My 
analysis is in my judgment sufficient to support the view that, in the absence of 
clear terms, the provisions of the Act do not contemplate or permit the inference 
that, in such a case as that with which we are concerned, the increased figure 
determined on by the tribunal is for all purposes to be substituted for the rent 
specified in the lease current between the parties. 

I have already referred to the question of the effect of an increase in the rent 
payable, such as that now under consideration, on any future contract or lease 
entered into by the landlords in regard to the premises. Suppose after the 
determination of the present lease with the tenant, the landlords entered into a 
new lease with some third party, in all material respects (including the amount 
of the rent) identical with those in the present lease. Would the landlords 
nevertheless be entitled to claim rent at the registered figure of £452 12s. 6d. 
per annum ? Would what I will call the “substitution theory” go so far ? 
Counsel for the landlords said not—on the ground, as I understood him, that the 
landlords would in truth then be estopped, or on the ground that the lessee’s 
acceptance of a five year term would be taken as good consideration for the 
landlords’ acceptance of a sum for rent less than that which they could lawfully 
demand. I find, for my part, the answer far from wholly satisfying, but it is 
unnecessary to give a definite answer to the question suggested. I would, 
however, make this comment on the general argument of “‘ fairness ” mentioned _ 
at the beginning of this judgment. If the landlords are right, a landord may 
enter into a lease for, say, seven years with a lessee at £x per annum, being, 
as the landlord knows, the maximum figure which the lessee is prepared or can 
afford to pay; the landlord may then “refer the case” to the tribunal and 
obtain an increase of the rent to £x+y: and the lessee would be bound for the 
full term to pay that increased sum of £x + y per annum and have no opportunity 
of limiting his liability by an earlier determination of the lease. 

I do not forget the language of s. 3 (2) of the Act to which OrmeERop, L.J., 
referred during the argument and which I have earlier quoted. If my view is 
right, the rent payable “‘ under ” the tenant’s lease has not, in law, been increased : 
and therefore no entry under the sub-section would strictly have to be made. 
Alternatively, if the entry is made (as in fact it has been), then in law it is 
ineffective to alter the terms of the existing lease; though it would operate to 
authorise the landlords on the occasion of any fresh lease (unless reduced again 
in the meantime) to require a rent at the rate of £452 12s. 6d. per annum. In 
any event, s. 3 is primarily concerned with registration and cannot, in my 
judgment, suffice by inference to over-ride the express provisions of the existing 
lease under seal. 

I would dismiss the appeal. 

Appeal allowed. 


Solicitors: Hunters; Asher Fishman & Co. 


F.G. 
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COURT OF APPEAL 
(Lorp EversHED, M.R., Hopson anp OrMEROD, L.JJ.) 
WOOD v. WOOD 
March 3, 4, 5, 13, 1957 


Husband and Wife—Maintenance order—Discharge or variation—Decree of 
divorce granted to husband by foreign court of competent jurisdiction—No 
evidence of law of foreign country as to wife’s right to maintenance—Discretion 
—Summary Jurisdiction (Married Women), Act, 1895 (58 and 59 Vict., c. 39), 
a. 7. 

The parties were married in 1945, the husband being of English nationality and 

domicil. On February 7, 1950, the wife obtained under the Summary Jurisdiction 

(Separation and Maintenance) Acts, 1895 to 1949, a maintenance order on the 

ground of the husband’s desertion. In March, 1954, the husband went to live 

permanently in Las Vegas and acquired a domicil of choice in the State of Nevada. 

In September, 1954, the court in Las Vegas granted him a decree of divorce on the 

ground that he and the wife had not lived together for three years. The wife had no 

notice of the proceedings, which were ex parte. The husband applied to the magis- 
trate’s court under s. 7 of the Act of 1895 for the discharge of the maintenance 
order of February 7, 1950, and the wife asked for an increase of the payments to 
be made under that order on the ground of changed circumstances. The magistrate 
held that the power to discharge a maintenance order was discretionary, and, in 
the exercise of that discretion, he dismissed the husband’s application and increased 
the payments to be made by the husband to the maximum amount. The Divisional 


Court discharged that order. On appeal. 

Hep: the magistrate had jurisdiction to vary the order in favour of the wife 
because a decree of dissolution of the marriage, whether of an English or a foreign 
court, did not deprive the magistrate’s court of its jurisdiction to make an order 


under s. 7 of the Act of 1895. 
Decision of Divisional Court (1956) (121 J.P. 18) reversed. 

AppkAL from order of a Divisional Court (LoRD MERRM™aAN, P., and CoLLine- 
woop, J.), reported 121 J.P. 18, reversing an order of a metropolitan magistrate 
at North London Magistrate’s Court, whereby he dismissed the husband’s 
application to discharge a maintenance order made in the wife’s favour on Feb. 
7, 1950, and, on an application by the wife, varied the maintenance order by 
increasing the amount payable thereunder. The Divisional Court discharged the 
maintenance order on the ground that the marriage had been dissolved by a 
foreign court of competent jurisdiction and there was no evidence that the wife 
was entitled to any rights in respect of maintenance in the foreign court. 

Granville Sharp, Q.C., and D.. Henderson for the wife. 

C. L. Hawser for the husband. 

Cur. adv. vult. 


Mar. 13. The following judgments were read. 


LORD EVERSHED, M.R.: On Feb. 7, 1950, the appellant in this court, 
Cynthia Wood (whom I will hereafter call “the wife ”’), obtained against her 
husband, the respondent Samuel Wood (to whom I shall refer as “‘ the husband ”’), 
an order under the Summary Jurisdiction (Separation and Maintenance) Acts, 
1895 to 1949, from one of the magistrates’ courts in London, that the husband 
should pay to the chief clerk of the court on the wife’s behalf a weekly sum of 60s. 
and, in addition, a weekly sum of 15s. for the maintenance of each of the two 
children of the marriage (then aged nearly four and two years, respectively) 
until such child should attain the age of sixteen years. The custody of the two 
children was thereby given to the wife subject to access for the husband to them 
at all reasonable times. This order was based on the finding that the husband 
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had, three months earlier, unlawfully deserted the wife. It will be noted that, 
as regards the payments ordered to be paid for the wife’s benefit, the order was 
not conditional on the continued subsistence of the marriage; nor was there any 
other limitation set on the period of such payments. 

The husband is an Englishman by birth and he was at the date of the order domi- 
ciled in this country. He is a showman exercising his profession through the 
medium of a troupe of chimpanzees. At the beginning of 1953 he went with his 
animals to the United States of America and while in that country found his way in 
due course to Las Vegas, Nevada. It was suggested to the husband in the later 
proceedings in May and June, 1956, before the North London magistrate (out 
of which this appeal has arisen and to which I shall later return) that the hus- 
band’s primary purpose in going to Las Vegas and returning there in the following 
year was in order to obtain a dissolution by the courts of the State of Nevada 
of his marriage with the wife (having no cause to do so by the laws of this country) 
and, as a consequence, to disembarrass himself of all further liability towards 
his wife and their two children, or, at least, towards the former. It is the fact 
that in September, 1954, the husband obtained in Nevada a decree of divorce 
against his wife and that he thereafter ceased to make the payments ordered 
by the magistrates’ court in 1950, the arrears of which payments in June, 1956, 
amounted to about £250. On the other hand, the husband appears to have 
bought a house and land in Las Vegas and to have taken steps to obtain an 
immigration permit with a view to becoming in due course a citizen of the 
United States of America. In the course of the reasons for his decision of June, 
1956, given for the benefit of the Divisional Court, the view is expressed by the 
North London magistrate that the husband may have been attracted to the 
State of Nevada by the circumstances that the rate of income tax there was less 
burdensome to him than the rate in England and that the Nevada climate 
better suited the dispositions of the chimpanzees—although it is not clear from 
the notes of evidence that these attractions were specifically put to the husband 
during the hearing. However that may be, the learned magistrate found as a 
fact that the husband had, before the divorce proceedings, decided to settle in 
Nevada and had acquired in that state a domicil of choice; and I agree with 
the Divisional Court that there was evidence on which he could so find. It 
follows that, according to the law of England, the decree of divorce in Nevada 
which I have so far but briefly mentioned was, if duly pronounced according to 
the local law, effective to determine the marriage between the husband and the 
wife. 

The decree is dated Sept. 29, 1954, and recites that the defendant (that is, the 
wife) had not appeared in person or by attorney though “ duly and regularly 
served . . . by publication” of a summons in the suit “in the Las Vegas 
Review-Journal . . . pursuant to an order of court first had and obtained ”’. 
The order then proceeds: 


“the plaintiff introducing evidence in support of the allegations of 
his complaint, and the court being fully advised in the premises, and finding 
that the plaintiff is now and for more than six weeks prior to the commence- 
ment of this action and ever since has been an actual and bona fide resident 
of the County of Clark, State of Nevada, and actually domiciled therein 
during all of said period of time, and that this court has jurisdiction over 
both of the parties hereto and of this cause, and that all of the allegations 
contained in the plaintiff's complaint are true and that plaintiff is entitled 
to the relief prayed for in said complaint, and findings of fact, conclusions 
of law, and written notice of entry of judgment having been duly waived by 
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the failure of the defendant to appear in this action . . . It is ordered, 
adjudged and decreed that the bonds of matrimony heretofore and now 
existing between the plaintiff, Samuel Wood, and the defendant, Cynthia 
Wood, be and the same are hereby dissolved and forever held for naught, 
and the said parties hereby released from all the obligations thereof and 
restored to the status of single persons.” 


We have not before us any copy of the “ complaint ” mentioned in the decree, 
but from the shorthand transcript (which is before us) of the few leading 
questions which were, at the hearing in Nevada, put to the husband by his 
attorney and the answers thereto, and from the husband’s evidence in the North 
London court last year, it is quite clear that the sole ground of the husband’s 
“complaint ’’ was the fact that there had been no cohabitation between the 
husband and the wife since October, 1949, a period of time admittedly sufficient, 
according to the law of Nevada, to constitute a ground for dissolution of marriage. 

It should perhaps be stated in fairness to both the husband and the wife that 
in 1952 the husband had attempted, by invocation of s. 7 of the Summary 
Jurisdiction (Married Women) Act, 1895 (the section now invoked again in the 
present proceedings), to obtain a discharge of the order of 1950 on the ground that 
the wife had committed adultery or, alternatively, that the husband had put an 
end to his desertion by a genuine offer to resume cohabitation which the wife 
had unjustifiably refused. The charge of adultery was found not to have been 
established, and the offer had the audacious characteristic that the wife was 
thereby invited to rejoin the husband in the company, not only of his chim- 
panzees, but also of the woman with whom the husband was then living and who 
was pregnant by him of a child, born in fact before the Nevada decree. In the 
circumstances it is not in doubt (and it has been conceded by counsel for the 
husband) that the wife must be regarded for the purposes of the present pro- 
ceedings as having been at all times innocent of any matrimonial offence as 
understood by the law of England, and that the husband’s desertion, which was 
the foundation of the order of 1950, was never determined otherwise than by 
the making of the decree of the Nevada court. No mention appears to have been 
made to the Nevada court of the English order of February, 1950. 

I have referred at a little length to the terms of the Nevada decree, for some 
of the argument before us has turned on the scope of its intended effect. The 
wife was, in fact, wholly unaware of the pendency of the husband’s “ com- 
plaint ’ to the Nevada court and it is elear that he did not expect nor, indeed, 
intend that she would have any knowledge, until after the event, of the suit 
that he was bringing. The suit was what is called in the American cases hereafter 
referred to an “‘ ex parte suit’, that is, a suit in which there never was any 
submission, in fact, by the wife to the jurisdiction of the Nevada court. It has 
not, however, been suggested on the wife’s behalf that there was any failure on 
the husband’s part properly to comply with the formal requirements of Nevada 
law; so that, having regard to the finding that at the relevant date the husband 
had acquired a domicil of choice in Nevada, the decree of Sept. 29, 1954, was, 
by English law, at least effective to dissolve the marriage between the husband 
and the wife. 

In this state of events the husband, being then in England on a professional 
engagement at the Palladium in London, applied on May 18, 1956, to the North 
London Magistrates’ Court for an order that the order of 1950 should be dis- 
charged “on the ground that he is now divorced”. Five days later the wife 
applied to the same court for an order increasing the sums payable by the 
husband for the maintenance of herself and the two children on the ground that 
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the husband’s circumstances had since improved. The wife also sought to 
enforce payment by the husband of the arrears of maintenance already mentioned, 
but nothing now turns on this matter of the arrears. The applications for 
discharge and variation by increase of the order of 1950 were both made by 
reference to the terms of s. 7 of the Summary Jurisdiction (Married Women) 
Act, 1895, which, as amended by the Married Women (Maintenance) Act, 1949, 
s. 1 (1), read: 


** A court of summary jurisdiction . . . may, on the application of the 
married woman or of her husband, and upon cause being shown . . . to the 
satisfaction of the court at any time, alter, vary, or discharge any such 
order, and may upon any such application from time to time increase or 
diminish the amount of any weekly payment ordered to be made, so that 
the same do not in any case exceed the weekly sum of five pounds. If any 
married woman upon whose application an order shall have been made 
under this Act . . . shall voluntarily resume cohabitation with her husband, 
or shall commit an act of adultery, such order shall upon proof thereof be 
discharged.” 


A proviso to the last sentence added by the Summary Jurisdiction (Separation 
and Maintenance) Act, 1925, s. 2 (1) (as amended by the Guardianship and 
Maintenance of Infants Act, 1951, s. 2 (1)), reads: 


‘Provided that the court may, if the court think fit ... (b) in the 
event of the order being discharged, make a new order that the legal custody 
of the children of the marriage shall continue to be committed to the wife, 
and that the husband shall pay to the wife or to any officer of the court or 
third person on her behalf, a weekly sum not exceeding thirty shillings 
for the maintenance of each such child, until the child attains the age of 
sixteen years. In making such an order the court shall have regard primarily 
to the interests of the children.” 


The learned magistrate took the view, in reliance on Bragg v. Bragg (1), 
that the decree obtained by the husband in Nevada, although it had effectively 
determined the marriage status, had not determined also his jurisdiction and 
discretion under s. 7 of the Act of 1895, and that since, on the facts, the 
merits were all with the wife, and since the husband’s financial circumstances 
had substantially improved since 1950, the claims of natural justice required 
that he should dismiss the husband’s application and should, on the wife’s 
application to vary, increase the sums payable by the husband for maintenance 
of the wife and the two children to the maxima of £5 per week and 30s. per week 
each respectively. The Divisional Court, however, on Oct. 19, 1956, allowed 
the husband’s appeal and ordered that the order of February, 1950 (as varied 
by the North London Magistrates’ Court) be discharged, but gave leave to appeal 
to this court. In the opinion of the Divisional Court Bragg v. Bragg (1), although 
now of ‘‘ unquestioned authority ”’, should be treated ‘‘ as based on a convenient 
use of the concurrent jurisdiction in this country ” and, therefore, could not 
extend to a case such as the present where the husband had obtained a divorce 
in a foreign court of competent jurisdiction and it had not been shown whether 
the wife had any rights as to maintenance in the country of that foreign court. 
Cottinewoop, J., in delivering the judgment of the court, said: 


“It would appear . . . that the reasoning in Bragg v. Bragg (1). . . leads 
to the following conclusions; viz., first, that in the case of an English divorce 


(1) (1925) P. 20. 
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supervening on a magistrate’s order, the order should be discharged if the 
wife is the divorcee, except possibly: (i) in the case of a decree to both 
parties, or (ii) where the Divorce Court has indicated the propriety of a 
compassionate allowance for the wife, and secondly, that in the case of a 
wife being divorced by a foreign court of competent jurisdiction the order 
must be discharged if the wife has been found not to be entitled to main- 
tenance in that foreign court: see Mazger v. Mezger (1); further, that if 
it is evident that her rights in the foreign country differ from those in this 
country, the proper course is to discharge the order and leave the wife to 
have recourse to whatever rights she may have in the foreign country (Kirk 
v. Kirk (2)). In our opinion, therefore, the same result as in the last case 
should follow also where, as in the present case, no evidence has been given 
that she is entitled to any rights at all in the foreign country.” 


At the conclusion of the judgment CoLLInewoop, J., added 


“In our opinion it is most important to avoid any suggestion that effect 
is not being given to the foreign decree because of the grounds on which 
it is based, or on the ground that the substituted service was ineffectual, or 
that it is being assumed, without any evidence of the foreign law, that the 
husband’s adultery or his desertion would be fatal according to the foreign 
law to his obtaining a decree on the ground of a three years’ separation.” 


It will not escape attention that, if this conclusion and the grounds for it are 
correct, then it is necessary for the courts of this country to say, notwithstanding 
the terms of the added proviso to s. 7 which I have read, that the Nevada decree 
must be taken, in effect, to have put an end to the provision made for the main- 
tenance of the two children living in this country and also (I assume) disabled 
the wife, although innocent of any matrimonial offence, from seeking any new 
order under the proviso to s. 7 for the children’s benefit. 

Logically it is, then, first appropriate to consider the validity of the decision 
in Bragg v. Bragg (3) and, if valid, its ratio decidendi and scope; for it was the 
first contention of counsel for the husband that we should hold that Bragg v. 
Bragg (3), which now comes for the first time before the Court of Appeal, was 
wrongly decided. Alternatively, counsel contended that it rested on the con- 
venience of preserving, in matrimonial proceedings, which are from first to last 
within the competence of English courts, the jurisdiction of those courts to 
grant maintenance both before and on_or after the pronouncing of decrees for 
dissolution of marriage (or, indeed, other decrees) so as to be inapplicable to 
cases of dissulution of marriage -by competent foreign tribunals, or, at least, so 
inapplicable where those tribunals have or may have (or are not shown not to 
have) jurisdiction to order maintenance in favour of a wife and, perhaps, of 
children. In support of this alternative contention counsel for the husband 
relied on the language of Laneron, J., in Mezger v. Mezger (1), where he said: 


“The case of Bragg v. Bragg (3), as my Lord has said, has provided a 
very convenient instrumentality by which the courts of this country may, 
so to speak, interweave their powers and obtain the advantage of local 
knowledge to supplement or implement the decree of the court.” 


There is an obvious attraction in the view thai s. 7 of the Act of 1895, by its 
use of the phrases “the married woman” and “ her husband ”’, was intended 
only to be applicable so long as the marriage subsisted which had given rise to 

(1) 100 J.P. 475; [1936] 2 All E.R. 130; [1937] P. 19. 


(2) 111 J.P. 435; [1947] 2 All E.R. 118. 
(3) (1925) P. 2 
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the original application for maintenance. On this view, however, as was 
observed by Horripes, J., in Bragg v. Bragg (1), “‘ the husband ” would be in 
difficulty in sustaining his locus standi when he asked that the order previously 
made should be discharged. On the other hand, if the previous order was (as in 
the present case) not qualified by any reference to the period of the marriage, it 
is no less difficult to see why it should automatically lapse on the event of a decree 
dissolving the marriage, wherever pronounced. In any case it is to be noticed 
that in the present case the husband’s application appears to be founded on 
s. 7 of the Act of 1895. But whatever view I might have taken had the matter 
been res integra (and I am not to be taken as indicating what that view might 
have been), I am for my part satisfied that it is now too late to impeach the 
correctness of the decision in Bragg v. Bragg (1). That decision was given in 
October, 1924. In the thirty-two years that have passed it has never been 
questioned, and I do not doubt that it has been acted on very many times. The 
citations by CoLtincwoon, J., in the present case show that the present President 
Lorp MERRm™aA\, has, in the subsequent cases in which Bragg v. Bragg (1) has 
been considered in the Divisional Court, followed it not only loyally but “ cordi- 
ally ’; and in the cases in which, on any view, it is applicable, I agree in thinking 
that it meets the requirements both of common sense and of justice. Moreover, 
Parliament has twice since October, 1924, had under consideration the terms of 
s. 7 of the Act of 1895, for that section was amended by s. 2 of the Summary 
Jurisdiction (Separation and Maintenance) Act, 1925, which was passed on 
July 31, 1925, and by s. 2 (1) of the Guardianship and Maintenance of Infants 
Act, 1951. 

I, therefore, am of opinion that Bragg v. Bragg (1) must now be taken to have 
been correctly decided. It follows, first, that an order for maintenance made 
pursuant to the Act of 1895 does not automatically lapse on the determination 
of the marriage status of the parties to the order. I observe here that the order 
in the present case provided—as must commonly be the case—for maintenance 
both of the wife and of the children of the marriage; and it incidentally ordered 
that the sums payable for the children should be paid, not to the wife, but to the 
clerk of the court. The argument for a lapsing of the order so far as it related 
to the children must in any case be far less strong than that related to the main- 
tenance of the wife. In the present case, indeed, the husband, as I have under- 
stood his case, has concentrated on his liability towards the wife, and I shall 
henceforth substantially (although not exclusively) confine my observations on 
the assumption that we are concerned only with the case of an order made on & 
husband, before an ensuing divorce, to provide a sum for his wife’s maintenance. 
In considering, however, the correctness of Bragg v. Bragg (1) and its ratio 
decidendi, as well as in considering the significance, both to these proceeding 
questions and also to the exercise of any discretion which survives a decree, of 
who was the petitioner or “ plaintiff”? in the divorce suit and of the country 
where the decree was made, it is to be noted that, by the proviso added to the 
final sentence of s. 7, the court is empowered, in the primary interests of the 
children, to make a fresh order for custody and maintenance of the children 
even where the original order has to be discharged by reason of proof of adultery 
on the part of the wife. 

The question then remains: What did Bragg v. Bragg (1) decide and what was 
the ground of the decision? Put more precisely, for present purposes, if the 
court’s discretion survives in such a case the dissolution of the marriage, on 
what principles should the discretion be exercised? 


(1) (1925) P. 20. 
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The facts in Bragg v. Bragg (1) may be shortly stated. A wife, having 
obtained an order for maintenance for herself and the children of the marriage 
against her husband, subsequently obtained a dissolution of her marriage on 
the ground of her husband’s adultery and bigamy. The parties were at all 
relevant times of English nationality and domicil-and the decree of divorce was 
made by the English court. After the divorce the husband took out a summons 
in the magistrates’ court seeking to have the maintenance order discharged on 
the ground that the wife, having by her own act put an end to the marriage, had 
put an end also to the statutory jurisdiction to award maintenance. The 
argument was rejected by the magistrate and, on appeal, by the Divisional 
Court consisting of Sm: Henry Douxg, P., and Horrinegs, J. At the beginning 
of his judgment Smr Henry Dokz, P., said): 

“On the face of it it seems anomalous that a woman who has obtained 
an order for maintenance as a wife, such maintenance to be provided by her 
husband, when she has put an end to the relation of husband and wife may 
still say that the order for the maintenance of the wife by the husband 
subsists. It is not because it seems anomalous that that may not be the 
result of the statutory provision, and neither is it conclusive to show that 
it is contrary to common sense.” 

The conclusion of the judgment was as follows—and I quote it at length because 
of its important bearing on the ratio of the decision. Referring to the argument 
of counsel for the wife, Sm: Henry Duke, P., said: 

“* Section 7 is, he says, the only section which limits the operation of the 
order when it has once been obtained. Under that section it is in the power 
of the court of summary jurisdiction upon fresh evidence to alter, vary or 
discharge the order and to increase or diminish the amount of the weekly 
payment. Then there is this proviso: ‘ If any married woman upon whose 
application an order shall have been made under this Act ’, and so on, ‘ shall 
voluntarily resume cohabitation with her husband, or shall commit an act 
of adultery, such order shall upon proof thereof be discharged’. That is 
the only limitation the legislature imposed. When this Act was passed in 
1895 a woman who added to desertion a grievance of her husband's adultery 
might proceed for a divorce. One must assume that the authors of this 
Act and the legislature which enacted it were aware of that elementary fact. 
They took the view which this appellant took, that such an order once made 
and while the parties are alive is not got rid of except by an order of the 
court of summary jurisdiction, and that an application must be made. On 
the whole, I think the appeilant was right in his original view that he must go 
to a court of summary jurisdiction to get rid of this order, although there had 
been a decree absolute for divorce, and it seems to me to follow from that 
that if there were not the statutory grounds of discharge of the husband 
from his obligation under the order, then before the appellant could succeed 
he must satisfy the magistrate that justice required that the order should be 
altered, varied or discharged. He failed to so satisfy the magistrate. I 
entirely agree with the reasons upon which the magistrate founded that 
view. The magistrate thought it was a very convenient thing that this order 
should subsist and that a court, which was close at hand to the parties, should 
be able to give the wife assistance if she needed it, or give the husband relief 
if he was entitled to it.” 

Horrinez, J., in his short concurring judgment, confined himself entirely to 
the language and meaning of the Act. He said: 

(1) (1925) P. 20. 
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“The question in this appeal is whether or not there is any provision in 
the Summary Jurisdiction (Married Women) Act, 1895, which limits the 
operation of orders made under s. 5 to the period of the existing marriage. 
I can find no such words. In s. 5 (ce) the provision that ‘the husband 
shall pay to the applicant personally ’ is merely defining the husband at the 
time of the application. The ‘ applicant personally ’, of course, is the wife, 

' but there are no words to show that the order itself is to be limited to the 
period of marriage. That being so, the court of summary jurisdiction is 
thrown back on s. 7, and under that it is a matter of discretion which I think 
in this case the learned magistrate has properly exercised, and this appeal 
ought to be dismissed.” 


It is, in my judgment, clear that the decision of the court in Bragg v. Bragg (1) 
was founded on the language of the Act of 1895, and of s. 7 in particular, which 
was interpreted as having the necessary effect that an order for maintenance, 
once made, was not determined by the automatic effect of dissolution of the 
formerly subsisting marriage and that there had been conferred on the appro- 
priate court, after and notwithstanding the cesser of the marriage status, a 
discretion to decide on the application of either party whether the order should 
be discharged or varied either by reduction or increase of the sums ordered to 
be paid—including, of course, the sums ordered to be paid for the maintenance 
of the children. It is true that Sm Henry Dukes, P., referred in the course of 
his judgment to matters of common sense; but he did so by way of illustration 
and support for the parliamentary intention expressed in the Act, and the 
reference to convenience at the end of his judgment was a reference to the reasons 
of the magistrate for the exercise of his discretion. I am, therefore, unable to 
agree with the view (for example) expressed by LANGTON, J., in the passage 
which I have already quoted from Mezger v. Mezger (2), and also by CoLLINGwoop, 
J., in the judgment now under review, that the jurisdiction conferred by s. 7 of 
the Act and preserved after decree is founded on, and, therefore, limited by, 
considerations of convenience and the concurrent jurisdiction of our courts 
as to maintenance. On the other hand, I do not doubt that such questions may 
properly be taken into account by the magistrates’ court in the exercise of the 
statutory discretion—as they were taken into account, in one direction, by the 
magistrate in Bragg v. Bragg (1) and by the Divisional Court, in the other direc- 
tion, in Kirk v. Kirk (3). In the present case, however, it would obviously be a 
somewhat cynical disregard of realities to suggest, on any ground of convenience, 
that the wife, who appears in this court as a legally aided litigant, should make 
her way to the court of Nevada and seek there to exercise such rights (if any) as 
she, an Englishwoman now domiciled in England, may have to receive support 
there from her former husband. 

I will refer here as briefly as I may to the three later cases cited to us and to 
the Divisional Court in which the latter court, while acknowledging the authority 
of Bragg v. Bragg (1), nevertheless reversed the refusal of the magistrates’ court 
to discharge their previous order after dissolution of the respective marriages. 
They were Mezger v. Mezger (2), Kirk v. Kirk (3), and Wood v. Wood (4). Pastre 
v. Pastre (5) was also cited, in which Hi11, J., may be said to have indicated 
his own doubts about Bragg v. Bragg (1), but I do not further refer to it, for 


(1) (1925) P. 20. 
(2) 100 J.P. 475; [1936] 3 All E.R. 130; [1937] P. 19. 
(3) 111 J.P. 435; [1947] 2 All E.R. 118. 
(4) [1949] W.N. 59. 
(5) [1930] P. 80. 
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it was not a case under the Act of 1895, and I have already given my reasons 


for the view that it is now in any case too late to question the authority of 


Bragg v. Bragg (1). In Mezger v. Mezger (2) the parties were both Germans, 
domiciled and resident in Germany at the time of the dissolution of their 
marriage by the German court; but they had lived for a time in England 
and during that period a court of summary jurisdiction here had made an 
order under the Act for the maintenance of the wife by the husband. The 
divorce in Germany had been pronounced on the husband’s suit, and, although 
the ground alleged would not have sufficed according to English law, it was 
not in doubt that according to the German law, which was the proper law 
for the purpose, the order of the German court effectively dissolved the marriage. 
What is more important, the parties had ‘‘ mutually recriminated ” in the 
jerman proceedings and the German court decided, adversely to the wife, the 
issue raised by her that the husband had failed properly to maintain her. The 
court of summary jurisdiction here had, nevertheless, refused to exercise their 
discretion to discharge the former maintenance order, on an application for that 
purpose by the husband, on the grounds, first, that the German decree had been 
invalid (which was erroneous in point of law and fact) and, secondly, that the 
wife was in need of financial assistance. In such circumstances it is not sur- 
prising that the Divisional Court held that the justices had failed properly to 
exercise their discretion. 

In Kirk v. Kirk (3) the wife, after obtaining a maintenance order from an 
English court, later obtained, on her own invocation of the jurisdiction, a decree 
of divorce in Scotland, in which country the parties had at all times been domi- 
ciled. There were no children of the marriage. ‘The Divisional Court, after 
directing an inquiry as to the (innocent) wife’s rights in Scotland to the proper 
officer of the Court of Session, took the view that in all the circumstances of the 
case it would be more convenient and appropriate that all financial questions 
between the wife and husband should be dealt with by the Scottish court; 
but they expressly stated (in my view, rightly) that the fact that the divorce 
had been obtained in a foreign country did not necessarily require that the 
court’s discretion under s. 7 of the Act must be exercised by discharging the 
original order. It is clear that the matter of convenience wears a very different 
aspect where the foreign court is at Edinburgh and not, say, in Germany or the 
United States of America. 

In Wood v. Wood (4) the parties (who-were, of course, wholly distinct from the 
parties in the present appeal) were at all relevant times English and domiciled in 
England. After the wife had obtained an order for maintenance, the husband 
obtained a decree against her in England on the ground that she had deserted 
him. Again, the court of summary jurisdiction had founded their discretion 
exclusively on the wife’s financial needs and, in the absence of evidence of any 
other circumstances properly relevant to the exercise of the discretion, the 
Divisional Court discharged the order, affirming.once more their adherence to 
the decision in Bragg v. Bragg (1). 

In my judgment, these later cases do not at all qualify what I hold to be the 

_true foundation of the decision in Bragg v. Bragg (1), namely, the proper conse- 
quence of the interpretation of the terms of the statute. And if, according to the 
terms of the statute, the discretion survives and was intended to survive the 


(1) (1925) P. 20. 
(2) 100 J.P. 475; [1936] 3 All E.R. 130; [1937] P. 19. 
(3) 111 J.P. 435; [1947] 2 All E.R. 118. 
(4) [1949 W.N. 59. 
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cesser of the marriage status, it must, in my judgment, follow that it is immaterial 
whether that cesser has been brought about by an English or a foreign decree; 
although I do not, of course, doubt that the proved incidents of the foreign 
decree, so far as relevant to questions of maintenance (including convenience), 
will be matters proper to be taken into account in the exercise of the discretion. 
It follows equally and of necessity that it is immaterial to the survival of the 
jurisdiction and of the discretion under the Act of 1895 whether (save in cases 
falling within the last sentence of s. 7) the divorce is obtained at the suit of the 
wife or of the husband, although, again, the grounds on which the decree was 
obtained would clearly be circumstances most relevant to the exercise of the 
discretion. I refer again to what I have earlier said, without repeating it, 
about orders made for maintenance of the children. 

There remains, however, the further question which formed the subject of 
the last paragraph (which I have already read) of the judgment of CoLtInecwoop, 
J., and the negative answer to which, as I read the judgment, formed the main 
ground of the decision, viz.: whether in such a case as the present any exercise 
of the court’s power and discretion, other than by way of a discharge of the 
original order, is consistent with the payment of proper respect to the judgment 
of a court of competent jurisdiction of another state and with international 
comity? 

The decision of the Divisional Court in the present case was the subject of a 
note by Proressor GoopHart in the Law QuaRTERLY REVIEW, vol. 73 (Jan., 
1957), p. 29, in which he referred to certain American cases, and particularly 
to Estin v. Estin (1), in the Supreme Court of the United States, and 
Vanderbilt v. Vanderbilt (2), a decision of the Court of Appeals of New York. 
In both cases the questions before the court were primarily directed to the 
impact of art. IV, s. 1, of the Constitution of the Union (commonly called the 
“full faith and credit clause ’’) on the law of New York State as expounded 
or enacted, a matter with which we are not, of course, concerned. This section 
provides that “ Full Faith and Credit shall be given in each State to the public 
Acts, Records, and judicial Proceedings of every other State.’’ In my judgment, 
however, it clearly emerges from the two cases that, if a wife had obtained 
from her husband, then domiciled in New York, a maintenance order or its 
equivalent (as by the law of the State she might clearly do), and if thereafter 
her husband acquired an English domicil and obtained in England (the law 
of England being for this purpose assumed to be the same as the law of Nevada) 
an “‘ex parte ’’ divorce in terms and circumstances similar to the decree in 
the present case, the courts of New York State would regard themselves as 
perfectly free to continue or vary, as they thought fit, their own pre-existing 
maintenance order, either on the ground that the principle of comity did not 
require any greater acknowledgement of the ‘ex parte ” decree than a recog- 
nition of the determination of the marriage status, or on the ground that, 
since the English decree, on its face, did not purport to do more than deter- 
mine the married status (and particularly did not purport to affect the New 
York law as to maintenance and the order made thereunder), it was a matter 
wholly within the competence of the New York courts to decide what, ac- 
cording to their own law, was the effect of the English decree on the position 
and personal rights of its own citizens (including the children of the marriage). 
The two cases were concerned, of course, with the State of New York; but it 
follows, in my judgment, that the result would be the same for any other state in 


(1) (1948), 334 U.S. 541. 
(2) (1956), 135 N.E. 2d 553. 
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the Union whose laws were the same as the laws of New York. And, in my 
judgment, a somewhat broader proposition follows also which does not involve 
acceptance by our courts of the so-called doctrine of divisible divorce—a phrase 
which I prefer, for my part, to avoid, save so far as it serves to distinguish, in 
the case of a divorce, between matters purely of-status, on the one hand, and 
matters of personal rights and obligations, on the other, which flow from or are 
involved in a decree. In my judgment, the courts of any state in the Union 
whose laws included powers comparable to those contained in the Summary 
Jurisdiction (Married Women) Act, 1895, and an interpretation of those laws 
according to the ratio decidendi of Bragg v. Bragg (1), would not be at all likely 
to regard themselves as limited by the principle of comity to accord to an English 
decree of divorce (according to our present laws) a scope which necessarily 
required the discharge of any pre-existing personal rights subsisting under a 
maintenance order of their own in favour of a wife or (perhaps still more) of 
children—at least unless, on its face, the English order purported to determine 
also all relevant questions of maintenance. If this is right, then, since questions 
of reciprocity must always be relevant on the matter of comity, it seems to me 
that the foundation of the Divisional Court’s judgment disappears and it is not 
necessary that a proper respect on our part for the Nevada decree (which we, of 
course, concede) demands that the discretion vested in our courts by s. 7 of the 
Act of 1895 must in the present case be so exercised that the order of 1950 
should be discharged. No doubt, in the exercise of that discretion due regard 
should be had to the circumstances and incidents of the foreign decree and to the 
rights, if any, as to maintenance and otherwise which the decree may confer or 
involve, as also to the question of convenience of forum. But on the facts of the 
present case, as proved, these considerations carry no weight in favour of the 
husband. 

In Estin v. Estin (2) the facts (with one exception presently mentioned) were 
entirely comparable with those of the present case, if the State of New York is 
substituted for England—that is, the wife had obtained against her husband a 
support order (equivalent to our maintenance order) from the New York courts 
at a time when both were domiciled in that state. Later, the husband, having 
acquired a domicil in Nevada, obtained an “ ex parte ” decree of divorce. The 
highest court in New York having (as the majority of the Supreme Court thought) 
held that their jurisdiction to maintain the support order survived the divorce, 
the question was whether that conclusion was consistent with the full faith and 
credit clause of the Constitution. The only difference in the facts in Estin v. 

Jstin (2) from those in the present case was that the Nevada court appears, in 
the former, to have been aware of the New York support order. 

There was a division of opinion in the Supreme Court, Jackson, J., being of 
opinion that New York was discriminating against a particular kind of decree, 
an “‘ ex parte ”’ decree, and that it could not do so consistently with the obligation 
of the full faith and credit clause; and FRaANKFURTER, J., not being satisfied 
that the New York Court of Appeals had, in truth, reached the conclusion 
attributed to them and favouring a reference back to the New York court accord- 
ingly. It does not anywhere appear from the report before us what was the 
form of the Nevada decree, but there seems to have been some divergence of 
view as to its purported effect. I should assume that the decree was in the 
same form as that in the present case, being (as I also assume) the common form 


(1) (1925) P. 20. 
(2) (1948), 334 U.S. 541. 
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decree used by the Nevada court and being the form in fact used in Vanderbilt 
v., Vanderbilt (1). 
_ The view of the majority of the court rested, as I follow it, on the circumstance 
that the decree was an “ex parte” decree. Taking the view that the highest 
court in New York had held that a support order could survive such a divorce 
and that the support order in the case before them had so survived, they were of 
opinion, first, that a change in marital capacity did not necessarily involve the 
result that all the legal incidents of marriage—including the quasi-proprietary 
personal rights of a wife under a support order—were thereby affected: and, 
secondly, that in the case of an ‘‘ ex parte ”’ divorce, there was nothing offensive 
to the full faith and credit clause—which, in effect, substituted command for 
comity—in the view of the New York courts that the scope of the Nevada 
decree did not, outside Nevada, extend beyond a determination of the marriage 
The majority opinion of the court by Dovetas, J., contained this 


status. 
. apparently follows the rule that dissolution of the 


passage: ‘“‘ Nevada 
marriage puts an end to a support order”. I take this to be a reference to 
the view taken in Nevada of the effect of the decree of their own courts. The 
majority of the court further said that the claim of the husband, if accepted, 
would involve, ‘‘ nothing less than an attempt by Nevada to restrain [the 
wife] from asserting her claim under [the] judgment ” of the New York court. 
FRANKFURTER, J., although differing from the majority of the court, none the 
less agreed that the New York courts might, consistently with the full faith 
and credit clause, hold that a separate maintenance decree of one of its courts 
survived a decree of divorce (whether ex parte or not) pronounced whether 
in New York or Nevada. His doubt was whether such had been shown to 
be the New York law. As regards what the learned justice called the third 
ground of the majority’s decision above referred to, namely, that the Nevada 
court, although purporting according to its own law to determine the support 
order of New York, could not effectively do so in the absence of having personal 
jurisdiction over the obligee, FRANKFURTER, J., said: 
‘“* My difficulty with the third ground of the court’s opinion is that Nevada 
did not purport, so far as the record discloses, to rule on the survival of the 


New York separate maintenance decree. Nevada merely established a 
It was for New York to determine the effect, with 
reference to its own law, of that change in status. If it was the law of New 
York that divorce put an end to its separate maintenance decree, the 
respondent's decree would have been terminated not by the Nevada divorce 
but by the consequences, under the New York law, of a change in status, even 


though brought about by Nevada.” 


change in status. 


In Vanderbilt v. Vanderbilt (1) the question concerned the right of a New York 
court, consistently with the full faith and credit clause, to grant maintenance for 
the first time to an ex-wife subject to the New York jurisdiction after a dissolution 
of her marriage by an “‘ ex parte ”’ decree of the Nevada court on her ex-husband’s 
suit, the power so to do having been conferred by an enactment passed after 
the decision in Estin v. Estin (2), pursuant to a recommendation of a Law 
Revision Commission which had drawn attention to the fact that the scope of 
the decision in Estin v. Estin (2) was limited to cases where a support order had 
been made before the divorce. In the Court of Appeals of New York there was 
also a division of opinion. It appears from the dissenting judgment of Fuxp, J. 

(1) (1956), 135 N.E. 2d 553. 
(2) (1948), 334 U.S. 541. 
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that the form of the Nevada decree was the same as that in the present case, 
including the reference to release from “all the duties and obligations” of 
the marriage; and it was, accordingly, his opinion that the decree must be 
taken (if proper effect was to be given to it in accordance with the full faith 
and credit clause) to have removed the basis on which a maintenance order 
could be founded. In this respect he thought that the order under review 
materially differed from an order made before the divorce, “‘ the wife’s property 
right ’ in which ‘“‘ would then have assumed a status independent of the con- 
tinuance of the marital relationship . me 

The view of the majority of the court, however, was that, once the limited 
effect was accepted of an “ «x parte ’’ Nevada decree, namely, that it should not 
be recognised extra-territorially as doing more than putting an end to the 
marriage status, then there was no ground for distinguishing between the right 
of New York, quoad those under its own jurisdiction, to make maintenance 
orders against a former husband for the first time after the status of marriage 
had ceased, and the right to maintain an order which had been made against 
the former husband while the marriage subsisted: and it appears that, in the view 
of the majority, the Nevada decree, notwithstanding the language already quoted 
(and, I assume, notwithstanding any view in Nevada as to the effect of that 
language), did not by its terms extend to a wife’s property rights. DESMOND, J., 
with whose judgment the majority of the court concurred, said: 

** But under ‘ the divisible divorce ’ doctrine, defendant’s Nevada divorce 
had no effect (any more than it said anything in terms) as to plaintiff’s 
property rights. Its sole effect was to end a marriage and it has been given 
that effect in New York.” 

Having regard to the circumstance that the questions involved in the American 
eases were primarily directed to the constitutional position imposed by the full 
faith and credit clause, I have thought it right to refer to them in some particu- 
larity and to extend my references to the opinions of the dissenting minorities. 
In my judgment, consideration of Estin v. Estin (1) and Vanderbilt v. Vanderbilt 
(2) justifies the conclusion which I have earlier formulated and provides, as 
counsel for the wife contended, not only persuasive authority in support of his 
contention but also, in law, an answer to the final paragraph of the judgment of 
CoLLInGwoop, J., on which the decision of the Divisional Court is founded. 

It is one of the difficulties of this case that no evidence was given before the 
North London court of the effect and’scope of the Nevada decree according to 
the laws of that state. The husband appears to have stated in his evidence that 
** the decree only gave him a liability to maintain the children’. The husband, 
however, was not a competent witness on such a matter, and it may fairly be 
said that, since the husband was seeking a discharge of the order of 1950 on 
the sole ground of the Nevada divorce, it was for him to prove, if he could, that 
the decree, at least according to the law of that state, comprehended and put 
an end to all liability for maintenance of his wife, 4nd (presumably) of his children. 

In the circumstance’ it is necessary for this court to form the best view which 
it can of the scope of the decree according to its form—not forgetting the formula 
“the said parties are hereby released from all obligations ’’ (of the marriage). 
We are assisted also by the views of the judges in Estin v. Estin (1) and Vanderbilt 
v. Vanderbilt (2). The judgments disclose, as I have earlier mentioned, some 
divergence of view. I conclude, however, that, whatever might be the intent as 
to further obligations, marital (strictly so called) or otherwise, the Nevada court 


(1) (1948), 334 U.S. 541. 
(2) (1956), 135 N.E. 2d 553. 
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did not purport, and could not have purported, to override or “ set at naught ” 
the obligations and rights in England created by virtue of the Act of 1895 and 
the order made thereunder in 1950, of which the court knew nothing. 

If I am right so far, what remains can be briefly stated. On the husband’s 
application I can see no ground whatever, having due regard to all the 
circumstances of the case and of the two parties, for interfering with the 
exercise of the discretion by the North London Magistrates’ Court or for 
quarrelling with the view expressed by that court that a discharge of the order 
would be contrary to justice. I am, indeed, assisted to the conclusion by the 
fact that counsel for the husband did not contend, on the hypothesis on 
which I am now proceeding, that any other order could or should have been 
made. 

On the wife’s application I also reach the same result. It must, no doubt, bea 
very rare thing indeed for the court here to vary a former maintenance order by 
increasing its amount after the wife has been divorced by a foreign court of 
competent jurisdiction. It is, however, clear that in the present case the fact 
that the wife was the respondent (or “‘ defendant ’’) to the divorce proceedings 
is itself of no significance. The law of Nevada appears to be that non-cohabita- 
tion in fact for the requisite period gives to either party to the marriage the right 
to seek dissolution. As I have earlier stated, the case has proceeded on the view 
that the wife (unlike the husband) has at all times been wholly innocent of any 
matrimonial offence or of any conduct which would disqualify her from seeking 
relief under the Act of 1895. The husband appeared and gave evidence, as did 
the wife, before the North London Magistrates’ Court. He submitted to its 
jurisdiction and the circumstances of both parties were closely investigated. 
It was proved in evidence that the troupe of chimpanzees, exhilarated, no doubt, 
by the North American climate, have increased the husband’s disposable 
income to a figure six or eight times as great as that which he enjoyed in 1950. 
In my judgment, nothing in the facts or incidents of the divorce decree, nothing 
in the conduct of either party, nothing in their financial circumstances, justifies 
any interference with the exercise by the magistrates’ court of its discretion, 
which was arrived at without any misapplication of legal principle. I am again 
comforted by the fact that counsel for the husband did not really suggest that 
there was any ground of unfairness or misdirection as to the facts on which he 
could complain of the assessment of his client’s liability at the maximum figure 
of £8 per week for the wife and two children. 

For the reasons which I have expressed I think that this appeal should be 
allowed and that the two orders of the magistrates’ court of June 21, 1956, 
should be restored. 


HODSON, L.J.: The following questions arise on this appeal: (i) Does 
an order for maintenance payable by a husband to a married woman under the 
provisions of the Summary Jurisdiction Acts, 1895-1949, survive a divorce? 
(ii) Does the answer to the first question depend on whether the divorce is 
pronounced in favour of the wife? (iii) Does it depend on whether the decree 
of divorce is pronounced by an English or by a foreign court? (iv) If the order 
survived the divorce, must the court discharge the order on being informed of 
the divorce? (v) If there is no compulsion to discharge the order, is there a 
discretion to discharge and vary the order and how is that discretion to be 
exercised? : 

There is much to be said for the view that the effect of the dissolution of the 
marriage is to destroy automatically the obligations that arise therefrom. As 
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Dovetas, J., graphically put it in the American case, Estin v. Estin (1), “ the 
tail must go with the hide’. This result is logical, but the question turns on 
the construction of an English Act of Parliament, namely the Summary Juris- 
diction (Married Women) Act, 1895, s. 7, which, as now amended, provides: 


““A court of summary jurisdiction . . . may,-on the application of the 
married woman or of her husband, and upon cause being shown . . . to 
the satisfaction of the court at any time, alter, vary, or discharge any such 
order, and may upon any such application from time to time increase or 
diminish the amount of any weekly payment ordered to be made . . . Ifany 
married woman upon whose application an order shall have been made... 
shall voluntarily resume cohabitation with her husband, or shall commit 
an act of adultery, such order shall upon proof thereof be discharged.” 


The Summary Jurisdiction (Separation and Maintenance) Act, 1925, s. 2 (1), 
added a proviso to the effect that on resumption of cohabitation the order should 
cease to have effect. 

On the construction of s. 7 of the Act of 1895 it can be fairly argued that, since 
the title of the Act is the Summary Jurisdiction (Married Women) Act, 1895, and 
the words ‘‘ married woman ” and “ husband ”’ are used throughout to describe 
the persons who may apply for orders and the persons against whom orders may 
be made, so such orders must expire with the marriage. Section 7 contains the 
power in the court to vary or discharge an order and it is contended that “‘ married 
woman ”’ and “ husband ” must bear the same meaning in this section as in the 
rest of the Act and cannot include divorced women and divorced husbands. 
Moreover, the power to discharge an order is normally exercised when, for 
example, the desertion on which the order was founded has come to an end and 
the right to receive separate maintenance is, therefore, at an end. When the 
husband and wife are divorced, the order can never be discharged on this ground 
since, their right to consortium having gone, the possibility of desertion no 
longer exists. Hence it is said that the statute has no application to divorced 
persons and any order made thereunder must die with the marriage when a 
decree of divorce takes effect. 

In Bragg v. Bragg (2), decided by the Divisional Court, an opposite conclusion, 
however, was reached. It was held that the decree does not ipso facto discharge 
a maintenance order obtained under the Act of 1895, nor does such dissolution 
compel the court to discharge such an order. Every such case, it was held, 
comes within the discretion given to the court by s. 7 of the Act to vary or 
discharge the order on evidence.af fresh facts. HorripGE, J., pointed out that 
there were no words in the Act to show that the order itself is to be limited to 
the period of marriage. Sm Henry Duke, P., thought that there were 

** grounds of common sense why an order which dealt with maintenance 
and not with the general obligations of married life should continue to 
subsist.” 


Bragg v. Bragg (2) was decided in 1924 and has been followed consistently since, 
and Parliament, when amending the Act of 1895 in 1925 and again in 1951, 
has not taken the opportunity of limiting the scope of the Act as interpreted 
by the Divisional Court. 

If Bragg v. Bragg (2) was correctly decided, the answer to the first question 
is in the affirmative. In my opinion it was, and there is nothing contrary to 
common sense or the plain language of the statute in this construction, even 


(1) (1948), 334 U.S. 541. 
(2) (1925) P. 20. 
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though it produces the result of what is called in the United States ‘‘ divisible 
divorce ”’, that is to say, it does not follow that, because a marriage is dissolved, 
the prior financial obligations of a husband to a wife must necessarily fall with it. 

In Estin v. Estin (1) the Supreme Court of the United States held that a New 
York support decree survived a subsequent Nevada divorce. The decision of 
the Supreme Court turned mainly on art. IV, s. 1, of the Constitution, “‘ the full 
faith and credit clause’, but it appears from the decision that the New York 
court had maintained that its order was not destroyed by the Nevada decree. 
See also Vanderbilt v. Vanderbilt (2), a decision of the Court of Appeals of New 
York, which maintains the same principle, although carrying it to a length 
outside the scope of the English Summary Jurisdiction (Married Women) Act, 
1895, or the Matrimonial Causes Act, 1950, which, in the first case, does not 
provide for an application for the first time after divorce and, in the second, 
does not provide for such an application after a decree which is not an English 
decree: see s. 19 of the Matrimonial Causes Act, 1950. These cases are of 
persuasive authority. 

As to the second question, the Divisional Court seems to have thought that the 
principle in Bragg v. Bragg (3) should not be applied when the wife is the unsuc- 
cessful party to the divorce, except in a limited class of case of which the present 
case is not one. See also the observations of Lorp MrerrRm™avy, P., in Wood v. 
Wood (4), but the President was careful to make clear that he was not saying 
that ‘in no circumstances can justices exercise their discretion to keep an 
order alive in favour of an unsuccessful wife ’’. The court will, if it has a dis- 
cretion under s. 7 of the Act of 1895, be entitled to receive evidence as to the 
facts. In this case we know that, on the facts proved, the husband deserted 
the wife prior to the divorce. The order of the court of summary jurisdiction 
was made on that ground, and, as the Divisional Court stated, there appears 
to be no reason to suppose that the desertion had been terminated at the time 
of the foreign decree, the only suggestion to that effect being that when the 
husband went to America the wife declined to go with him, her explanation 
of this refusal having been found to be that she was unwilling to make a third 
with the husband and his pregnant mistress. The validity of the Nevada divorce 
was not in question and the grounds on which relief was claimed (immaterial to 
the question of jurisdiction) were that the parties had not lived together for 
three years. No matrimonial offence was there alleged and there are no facts 
to justify the conclusion that, because the wife was not the petitioner or actor 
in the divorce proceedings, she should, therefore, be in a worse position than 
if she had been a successful suppliant for relief. It would be open to the husband 
to raise any relevant matters to show cause why the summary jurisdiction 
order should not be continued. Indeed, in this case we were told that in 1952 
he did so and endeavoured unsuccessfully to show that the wife was or had 
been living an unchaste life. 

On the facts it seems difficult to envisage a set of circumstances more favour- 
able to the wife and I cannot regard the fact that she was respondent to the 
proceedings and divorced on the prayer of her husband as a matter to be put in 
the scales against her. Indeed, the Nevada proceedings exemplify a tendency to 
be found in the modern exercise of divorce jurisdiction to permit proceedings to 
be taken, not on the ground of an injury inflicted on the petitioner or claimant 


(1) (1948), 384 U.S. 541. 
(2) (1956), 135 N.E. 2d 553. 
(3) (1925) P. 20. 

(4) [1949] W.N. 59. 
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by the opposite spouse, but on the ground that it is thought desirable or expe- 
dient that there should be a divorce. The ground of three years’ separation 
involves no imputation of guilt. 

The case of a wife who, as in the present case, has no knowledge of proceedings 
taken at the instance of her husband which have the effect of bringing her 
marriage to an end is, I should have thought, a stronger one than that of the 
petitioner in such a case as Kirk v. Kirk (1). In that case a wife, who had obtained 
a@ maintenance order under the Summary Jurisdiction (Married Women) Act, 
1895, in England, subsequently sued her husband for divorce in Scotland. It 
was held, in effect, by the Divisional Court that she must take the consequences 
and rely on such remedies as the Scottish courts could give her, and she was 
not permitted to enforce the summary jurisdiction order. In the instant case 
the wife, on the other hand, has been quite helpless in the divorce proceedings 
from beginning to end and has had no part or lot in them. 

As to the third question, once the question of the validity of the foreign decree 
is determined, the position is, in my opinion, exactly the same as if the decree 
had been an English one: -compare Mezger v. Mezger (2) and Kirk v. Kirk (1). 
In the former case the exercise of discretion by a court of summary jurisdiction 
was reversed since neither of the reasons given, to one of which I return later, 
showed a judicial exercise of discretion, and, further, because the wife’s allega- 
tions of failure to maintain had been disproved in the foreign proceedings, to 
which she was an active party. In Kirk v. Kirk (1), where there had been a 
Scottish divorce following on an English order for maintenance, the court 
expressly refrained from deciding against the wife merely because the foreign 
decree ipso facto destroyed her right to maintenance. 

It was suggested in argument that the form of the Nevada decree, which ends 
with the words “the said parties hereby released from all the obligations there- 
of and restored to the status of single persons ’’, is destructive of the wife’s claim 
and brings the case into line with Mezyer v. Mezger (2), in which the maintenance 
obligation had been litigated between the parties. I do not accept this 
contention since, in the present case, there was no evidence that the Nevada 
court ever entertained, much less adjudicated on, a claim for maintenance, and 
there is no reason on this account why any discretion there may be to keep the 
order alive should not be exercised in favour of the wife. 

As to the fourth question, it was contended that, even accepting the construc- 
tion put on the Act of 1895 in Bragg v. Bragg (3) to the effect that the order 
survived the divorce, the court must, on proof of a valid decree, discharge the 
order. This contention was based on the reasoning of Hi, J., in Pastre v. 
Pastre (4), the headnote of which reads: 

“The basis of a wife’s right to receive permanent alimony from her 
husband is that the marriage is subsisting and that she is still a wife. If 
after a decree for judicial separation and an order for the payment of alimony 
the marriage is put an end to by the decree of a court of competent jurisdic- 
tion the status of the woman as wife and her consequential right to alimony 
have ceased to exist. The order for alimony, however, which in its common 
form is limited till further order, remains effective till an application is 

_ made for its discharge.” 
Hi, J., said that the order was expressed to be until further order and that 
until further order it was effective. He added: 
(1) 111 J.P. 435; [1947] 2 All E.R. 1i8. 
(2) 100 J.P. 475; [1936] 3 All E.R. 130; [1937] P. 19. 
(3) (1925) P. 20. 
(4) [1930] P. 80. 
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‘** T am now asked to make a further order—namely, to discharge the order 
for payment in the future. In my opinion I have no alternative but to do 
so. I cannot order a man who has ceased to be a husband to pay alimony 
to a woman who has ceased to be a wife. The whole basis of an order 
for permanent alimony is gone.” 

Hit, J., distinguished Bragg v. Bragg (1) as depending on the terms of the 
Summary Jurisdiction (Married Women) Act, 1895, which he described as an 
Act of a very special nature giving magistrates powers which the Divorce Courts 
did not possess in some respects. 

The jurisdiction to order alimony depends on statute, the then relevant pro- 
vision being s. 190 (4) of the Supreme Court of Judicature (Consolidation) 
Act, 1925, which read: 

‘** Where any decree for restitution of conjugal rights or judicial separation 
is made on the application of the wife, the court may make such order for 
alimony as the court thinks just.” 


If the order for alimony survives the divorce, as Hix, J., thought, there is 
nothing in the statute to show that it must be discharged on divorce, any more 
than there is a provision to that effect in the Summary Jurisdiction (Separation 
and Maintenance) Act, 1925. It may be that different considerations apply 
to alimony, but I am not persuaded by the reasoning of Hit1, J., that the 
decision in Bragg v. Bragg (1) that a maintenance order could be permitted to 
remain in force after a divorce was wrong. It is to be noted that the decision in 
Pastre v. Pastre (2) could, in any event, be supported on the ground that the 
wife was an active participant in the French divorce proceedings. 

As to the fifth question, if there is no compulsion to discharge the order, it is, 
I think, clear on the language of s. 7 of the Act of 1895 that there is a discretion 
in the justices to alter, vary or discharge the order on cause being shown to the 
satisfaction of the court at any time. This discretion was exercised by the 
learned stipendiary magistrate by refusing the husband’s application to discharge 
the order and by varying the amount payable to the wife in an upward direction. 
It is not suggested that the amount payable under the proposed variation is in 
itself excessive. 

In considering the question of discretion I have been indebted to an article in 
the Brirish YEAR Book or INTERNATIONAL Law (1952), p. 286 et seq., by 
Dr. Morris, who has considered the American doctrine of divisible divorce. 
It is necessary on this matter to distinguish between the decree dissolving the 
marriage and any ancillary relief which may be claimed. The grounds for 
divorce are irrelevant so far as the status of the spouses are concerned and the 
fact that the wife received no notice of the proceedings does not affect this 
conclusion, as was rightly held, in my opinion, in Boettcher v. Boettcher (3) and 
Igra v. Igra (4). Dr Morris points out that, if effective notice were necessary, 
the decree of divorce being analogous to a judgment in rem, great uncertainty 
in family relationship would result in cases where parties have re-married in 
reliance on a foreign decree, for, if want of notice were a ground for contesting 
a foreign decree, the defect could not be waived by the party who received no 
notice. 

The same considerations do not apply to orders for support or maintenance. 
If the wife litigates the maintenance at the same time as the foreign divorce 


(1) (1925) P. 20. 
(2) (1930) P. 80. 
(3) [1949] W.N. 83. 
(4) [1951] P. 404. 
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and fails, it is not to be expected that she will be permitted to re-litigate the 
same question in the English courts. Such a case was Mezger v. Mezger (1), 
which, in my opinion, was rightly decided on that ground. The Court of Appeals 
of New York has held in Lynn v. Lynn (2) that the principle of Estin v. Estin 
(3) does not apply in a case where the wife participates in the Nevada divorce. 
When, however, the wife, as in the present case,*takes no part in the Nevada 
proceedings of which she was unaware, there is no obstacle to the exercise 
of the discretion in her favour of the particular kind which confronted the 
wife in Mezger v. Mezger (1). The court is, in my view, entitled to look at the 
grounds of the foreign divorce before deciding whether it is just to continue 
the existing maintenance order in her favour. I would, therefore, take a differ- 
ent view from the Divisional Court in Mezger v. Mezger (1) in so far as it criticised 
the justices for exercising their discretion by relying in part on the fact that 
the foreign divorce was pronounced on a ground not sufficient by English law. 

The Divisional Court, in the present case, ended its judgment with the following 
sentence: 


“In our opinion it is most important to avoid any suggestion that 
effect is not being given to the foreign decree because of the grounds on which 
it is based, or on the ground that the substituted service was ineffectual, 
or that it is being assumed, without any evidence of the foreign law, that 
the husband’s adultery or his desertion would be fatal according to the 
foreign law to his obtaining a decree on the ground of a three years’ 
separation.” 


These considerations apply forcefully to the recognition of the foreign decree as 
affecting the status, but do not conclude the matter, in my view, as regards 
rights in personam, such as property rights of the wife which, as I have en- 
deavoured to show, are subject to different considerations. Accordingly, taking 
into account ‘the wife’s conduct throughout, the Nevada decree pronounced 
against her without effective notice and the ground of the decree, I am of opinion 
that the exercise of discretion under review is not open to criticism and I would 
allow the appeal. 


ORMEROD, L.J.: Iagree. The first question to consider is the submission 
of counsel for the husband that Bragg v. Bragg (4) was wrongly decided and 
that a decree of dissolution of marriage automatically puts an end to a main- 
tenance order previously obtained by a wife under the Summary Jurisdiction 
(Married Women) Act, 1895. If he is right in this, it is, of course, an end to 
the matter, provided, and it-is not here disputed, that the decree obtained 
in the State of Nevada is valid in this country. I agree with my brethren 
that this submission should not prevail, particularly having regard to the 
fact that Bragg v. Bragg (4) has been accepted as good law since 1925 and 
has been approved on more than one occasion by Lorp MERRIMAN, P., sitting 
in the Divisional Court. The question to be decided, therefore, is whether the 
magistrate was entitled to exercise his discretion as he did in refusing to dis- 
charge the order, having regard to the fact that the decree was a foreign one 
and particularly having regard to the requirements of comity. Counsel for the 
- husband contended that, assuming that Bragg v. Bragg (4) was good law, its 
application should be limited to cases where the decree is obtained in this country. 


(1) 100 J.P. 475; [1936] 3 All E.R. 130; [1937] P. 19. 
(2) (1951), 97 N.E. 2d 748. 
(3) (1948), 334 U.S. 541. 

(4) (1925) P.20. 
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This contention, as I understand it, is based on the reasoning that the ratio 
decidendi of Bragg v. Bragg (1) was that it was a convenient and common- 
sense use of the machinery provided by the Summary Jurisdiction (Married 
Women) Act, 1895, in cases where there was the concurrent jurisdiction of the 
Divorce Court. I do not agree that this was the basis of the decision. It is 
true that the questions of common sense and convenience were discussed by 
Str Henry DvukKE, P., in relation, as I read his judgment, to the matters to be 
taken into account by the magistrate in the exercise of his discretion. The case, 
however, was decided on the proper construction of the Act and, in particular, 
of s. 7. Sm Henry Duke, P., said: 


““On the whole, I think the appellant was right in his original view that 
he must go to a court of summary jurisdiction to get rid of this order, although 
there had been a decree absolute for divorce, and it seems to me to follow 
from that that if there were not the statutory grounds of discharge of the 
husband from his obligation under the order, then before the appellant could 
succeed he must satisfy the magistrate that justice required that the order 
should be altered, varied or discharged.” 


In other words, that the magistrate must exercise his discretion. 

If this is the proper view to take of the decision in Bragg v. Bragg (1), then I 
see no reason why in a proper case it should not apply where a decree has been 
obtained in a foreign country. I have in mind that in Kirk v. Kirk (2) 
where the wife obtained a decree in Scotland, her husband being domiciled 
there, it was held by the Divisional Court that the proper exercise of the justices’ 
discretion was to discharge an order for maintenance previously obtained 
in this country and to leave the wife to pursue her relief in Scotland. That, 
however, was a case in which the wife herself instituted the Scottish proceed- 
ings and there was information before the Divisional Court of the relief available 
to the wife in Scotland if she cared to seek it. In his judgment in the Divisional 
Court in the present case COLLINGWOOD, J., pointed to the fact that 


“ec 


. . there is no reported case in which an order has been maintained in 
favour of a wife against whom a decree has subsequently been granted, 
whether by an English or a foreign court.” 


This may well be so, but it must be borne in mind that in this country, with 
only a few exceptions, the wife against whom a decree has been granted is 
considered to be the guilty party. In the present case, so far as can be ascer- 
tained from the documents, no charge was made against the wife in Nevada and 
the only ground on which the marriage was dissolved was that the parties had 
not cohabited since 1949. My view in these circumstances is that the wife is in 
the same position as she would have been if her marriage had been dissolved in 
this country in proceedings in which she was an innocent party, and that, 
subject to the question of comity, the magistrate acted rightly in exercising his 
discretion as he did. 

It appears from the last two paragraphs of the judgment of CoLtinewoop, J., 
that the Divisional Court was chiefly influenced in coming to its decision by the 
necessity of observing the principle of comity. CoLLINGwoop, J., said: 

“. . . we do not think that it is permissible to allow these considerations 
[that is, the wife’s position in relation to her husband’s conduct] to weigh 
against the propriety of setting aside the order in light of the foreign 


decree.” 


(1) (1925) P. 20. 
(2) 111 J.P. 435; [1947] 2 All E.R. 118. 
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that effect is not being given to the foreign decree on the various grounds there 
set out. It is, of course, essential that the principle of comity should be observed 
and that proper weight should be given to the decree of the Nevada court. It 
appears, however, that the question whether the Nevada decree should be 
regarded as of such effect that the only proper exercise by the magistrate of his 
discretion would be to put an end to the order requires careful consideration in 
the light of two recent cases in the United States of America. In Estin v. 
Estin (1), a decision of the Supreme Court of the United States, the spouses were 
originally domiciled in New York, where the wife obtained a decree of separation 
and alimony. Having acquired a domicil in Nevada, the husband subsequently 
obtained a Nevada decree in proceedings of which the wife was notified con- 
structively, which, I suppose, means, as in this case, by advertisement. The 
husband then stopped paying alimony on the ground of the Nevada decree and 
the New York court, while upholding the Nevada decree as putting an end to the 
status of marriage, granted to the wife judgment for arrears of alimony on the 
ground that the decree had not put an end to the order of the New York court. 
The Supreme Court held that the judgment of the New York court did not deny 
** full faith and credit ”’ to the Nevada decree and so did not offend against art. 
IV, s. (1), of the Constitution. The same principle appears to have been followed 
in Vanderbilt v. Vanderbilt (2), a decision of the Court of Appeals of New York 
dealing with an order for alimony made in New York, in accordance with a recent 
enactment, after a Nevada decree had been made dissolving the status of marriage. 
It does not appear from the report in Estin v. Estin (1) whether the decree was 
in the same form as in the present case, but it certainly was so in Vanderbilt v. 
Vanderbilt (2). The decree, after ordering that the marriage be dissolved, goes_ | 
on to release the parties “‘ from all . . . obligations thereof”. There is no f[ 
indication in the present case that the question of alimony was ever raised in | 
the Nevada court—indeed, all the indications are to the contrary—nor was | 
there any evidence before the learned magistrate or the Divisional Court of the 
effect of the decree on questions of alimony or whether there was any alimony 
or other relief available for a divorced wife in Nevada. It would seem that the 
position in Estin v. Estin (1) is very much the same as in the present case and it is 
difficult in these circumstances to see why the decree of the Nevada court, which 
admittedly put an end to her married status, should be allowed to interfere with 
a personal right which the wife has in this country for maintenance under an 
order made in pursuance of a statute. -If the course adopted in Estin v. Estin (1) 
did not offend against the provision for “‘ full faith and credit ”’, it would, in my 
view, be wrong to hold that the exercise of the magistrate’s discretion in this case 
offended against the principles of comity. As was stated in the judgment of the 
court in Estin v. Estin (1), art. 1V, s. 1, of the Constitution substituted a command 
for the earlier principles of comity, and it seems likely that the requirements of 
‘* full faith and credit ’’ would be more, rather than less, exacting than the re- 
quirements of comity. For these reasons the appeal should, in my opinion, be 
allowed and the orders of the magistrate restored. 


Appeal allowed. Order of the magistrate of Feb. 7, 1950, as varied by the magis- 
trate on June 21, 1956, restored. 


Solicitors: J. C. Clifford Watts; Tringhams. 


In the next sentence he deals with the importance of avoiding any suggestion | 








E.G. 


(1) (1948), 334 U.S. 541. 
(2) (1956), 135 N.E. 2d 553. 
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COURT OF APPEAL 
(DENNING, ROMER AND ParRKER, L.JJ.) 
January 30, 31, February 1, 6, 7, 8, 11, March 15, 1957 


ATTORNEY-GENERAL (on the relation of GLAMORGAN COUNTY 
COUNCIL and PONTARDAWE RURAL DISTRICT COUNCIL) v. P.Y.A. 
QUARRIES, LTD. 


Nuisance Public nuisance—Class of public—Damage to individuals—Partial 
abatement before trial—Dilatoriness in abatement—Validity of injunction. 

The defendants so conducted their quarrying operations that adjoining house- 
holders were discomfited by noise and vibration and their houses and gardens were 
frequently covered in dust. After the issue of the writ the defendants much reduced 
these causes of complaint, but they had not entirely removed them by the date of 
the trial. On their application the district registrar had struck out of the statement 
of claim allegations of damage to individuals and their land, but evidence of this 
damage had been received at the trial, and an injunction granted. The defendants 
appealed against that part of the injunction which restrained them “‘ from carrying 
on the business of quarrying . . . in such a manner as. . . to occasion a nuisance 
to Her Majesty’s subjects by dust or by vibration,” contending, inter alia, (i) that 
the nuisance, if any, caused by vibration was insufficiently widespread to constitute 
a public niusance, (ii) that, in view of their substantial remedying of the causes of 
complaint since the issue of the writ, the injunction should not have been granted. 

HELD: the appeal should be dismissed as 

(i) at the date of the issue of the writ a sufficient number of the persons in the 
neighbourhood to constitute a class of the public were affected by the vibration, 
which was, therefore, a public nuisance; 

(ii) the existence of the nuisances at the date of issue of the writ prima facie 
entitled the plaintiff to an injunction, and, although an injunction would not 
normally be granted where the nuisance had been abated before the trial, an 
injunction should be granted because the niusances had not been wholly abated at 
the date of the trial and were not inevitable; 

(iii) the trial judge, in deciding whether to grant an injunction, was entitled 
to take into consideration the scant attention paid by the defendants to complaints 
before the issue of the writ, and their dilatoriness in taking steps to abate the 
nuisances. ; 

(iv) the allegations of damage to individuals and their land had been properly 
pleaded, and the evidence thereof rightly received at the trial. 


AppEAL by defendants against that part of an order of OLIvER, J., dated 
Apr. 25, 1956, and made at Swansea Assizes, whereby he granted an injunction 
restraining the defendants “from carrying on . . . the business of quarrying 
...in such a manner as... to occasion a nuisance to Her Majesty’s subjects by 
dust or by vibration ’’. The injunction was granted in a relator action brought 
by the Attorney-General on the relation of the Glamorgan County Council, as 
the highway authority (for the county of Glamorgan), whose highway was 
affected by the nuisance, and of the Pontardawe Rural District Council as the 
health authority for the rural district in which the houses affected by the nuisance 
were situated. The facts appear in the judgment of Romer, L.J. 

Beney, Q.C., D. C. Roberts and H. H. Maddocks for the defendants. 

Edmund Davies, Q.C., D. Morgan Evans and Michael Evans for the Attorney- 
General. 

Cur. adv. vult. 


Mar. 15. The following judgments were read. 


ROMER, L.J.: This is an appeal from an order of OLIvER, J., dated 
Apr. 25, 1956, whereby he granted an injunction restraining the defendants 
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“from carrying on... the business of: quarrying at Penyralltwen 
Quarry, near Pontardawe, in the county of Glamorgan, in such a manner 
as to causes stones or splinters to be projected from the confines of the said 
quarry or to occasion a nuisance to Her Majesty’s subjects by dust or by 
vibration.” 

It will be observed that whereas the injunction is unqualified as to the stones 
and splinters therein mentioned it is confined so far as dust and vibration are 
concerned to occasioning a nuisance to Her Majesty’s subjects. The defendants 
are only challenging the second part of the order, namely, the injunction with re- 
regard to dust and vibration. 

The action has been brought by the Attorney-General on the relation of the 
Glamorgan County Council and the Pontardawe Rural District Council, and it is 
founded on a public nuisance under the three broad headings which were dealt 
with by the order of the learned judge. The statement of claim alleges that the 
nuisances complained of have existed since about 1947. 

The defendant company was incorporated in 1929 but apparently carried on 
its activities on a somewhat modest scale for some years. In 1947 the Pontar- 
dawe Rural District Council granted permission to the defendants under the Town 
and Country Planning Acts for the further working of the then existing quarry, 
subject to certain conditions, one of which was that the council should be satisfied 
that the utmost precautions would be taken to prevent nuisance from dust. In 
1949 Mr. Bryndley Thomas became a director of the defendant company: there 
were then three other directors, namely, Mr. Wyndham Thomas, Mr. Jim Morris 
and Mr. Illtyd Williams, the last named gentleman being also the manager. 
From 1951 onwards Mr. Bryndley Thomas and Mr. Wyndham Thomas took over 
the management of the business, and Mr. Illtyd Williams left in the same year. 

The defendants’ quarry adjoins a highway called the Alltwen-Brynllewellyn 
highway, which runs roughly east and west. Immediately east of the quarry is 
a footpath which leads in a northerly direction from the highway. To the east 
of this footpath are eight dwelling-houses abutting on to the highway and on the 
north side of it. The nearest of these houses is about fifty yards from the 
nearest point of the quarry. Close to the quarry on the west side of it, and also 
abutting on to the highway on the north side, are some twenty houses, of which 
the nearest is thirty-five yards from the quarry and the furthest about 260 yards. 
About 250 yards to the south of the quarry is a farm called Alltwenganol, which 
is surrounded by fields. To the north-west of the quarry is another highway, 
called Dyffryn Road, which, at its closest proximity to the quarry (a matter of 
some 360 yards) is used for-residential purposes. The locality is shown in 
detail in a plan which was put in evidence at the trial, and the learned judge 
gave the following general description of it. 


““Round the quarry on both sides of it can be seen groups of houses. 
The quarry, according to the evidence, is not more than about thirty-five or 
thirty-six years old; that is to say, it has not been an open quarry for longer 
than that; that is, it has not been worked. But many of these little houses 
have been built much longer than that. They form a little colony. One 
does not see any particular reason for their existence at that place; certainly 
nothing to do with the quarry. But one assumes that people who found 
Pontardawe—which is away to the left of the plan—not a particularly 
charming place to live in, came to move out to these little houses, where they 
have, certainly on three sides, some very beautiful Welsh scenery, with 
fine hills and valleys. That, I take it, was the reason these houses were built, 
and that is the nature of the people who occupy them; people who are not 

















Vol. 


ven 
ner 
aid 

by 


tones 
n are 
dants 
th re- 


f the 
1 it is 
dealt 
it. the 


od on 
ntar- 
Town 
arry, 
isfied 
In 
there 
[orris 
ager. 
over 
year. 
ellyn 
Ty is 
east 
n the 
1 the 
also 
rhich 
ards. 
rhich 
way, 
er of 
n in 
udge 


It, 
ot 














Justice of the Peace and Local Government Review Reports. July 6, 1957. 


121 LOCAL GOVERNMENT REVIEW REPORTS 325 


interested in the quarry at all, who have other occupations, who follow all 

sorts of occupations. Some work in steel; there is a lady, Mrs. Davies, who 

is a justice of the peace; there is a schoolmaster or two, and one with 
academic distinction, a bachelor of science; and there are all sorts of mixed 
people.” 

Some time before the year 1949 the activities of the defendants in their quarry- 
ing operations considerably increased, and some of the householders living in 
the vicinity of the quarry began to complain to the local authorities. 

In June of 1949 thirty local residents presented a petition to the Pontardawe 
Rural District Council in which, after stating that innumerable complaints had 
been made to the managing director of the defendant company over a long 
period, they stated: 

‘“*On a number of occasions damage by flying stones has been done to 
houses in the vicinity of the quarry and recently a pane of a kitchen window 
was blown in by blast littering a breakfast table with jagged pieces of glass, 
the wife in the home narrowly escaping injury. We sincerely believe that 
your authority cannot fail to realise the seriousness of the position and the 
earnestness of our protest against: 1. The manner in which blasting opera- 
tions are carried out regardless of the risk of damage to our homes. 2. The 
flying pieces of rock on occasions following blasting operations landing some 
distance from the quarry constitute a very serious menace to life inside and 
outside the home and to users of the public highway. 3. 'The dust nuisance 
caused by stone crushing the dust penetrating the houses and having 
injurious effects. The dust on occasions makes the use of the main road for 
some distance unpleasant and unhealthy. We appeal to the members of 
your authority responsible for the interests of the ratepayers to take immedi- 
ately whatever action may be necessary to remove the causes of our protest.” 
Following the receipt by the council of this petition, their public health com- 

mitteee held a number of meetings at which they considered the position, and 
after a meeting which took place on Dec. 13, 1949, between the committee and 
representatives of the defendants and a deputation from the residents, a sub- 
committee of the council which had been appointed visited the quarries and 
watched the defendants’ operations and, as a result, reported that the dust 
nuisance at the quarries was negligible, and further that no splinters fell outside 
the perimeter of the quarry during blasting operations. As a result, however, of 
further complaints from local residents further trials were carried out, and on 
Apr. 27, 1950, a vibration test was conducted at the quarry. As the result 
partly of this test the committee still appeared to be of the opinion that no 
action could be taken against the defendants, as appears from some minutes 
which were put in evidence. Complaints from the residents continued to be 
made, and on July 8, 1950, the clerk of the Glamorgan County Council wrote to 
the defendants, calling their attention to the fact that stones and splinters were 
falling on or being blasted across the highway which adjoined the quarry 
and asking them for an assurance that adequate steps would be taken forthwith 
to ensure that such a practice should cease. That letter remained unanswered. 
The clerk of the county council wrote again on July 20, 1950, and on July 26, 
1950, he received a letter from the defendants to the effect that the defendants 
were “taking extraordinary precautions ” during the blasting operations. A 
meeting took place between the Pontardawe Rural District Council and the 
defendants, and on Mar. 15, 1951, the clerk to the council wrote to the defendants 
saying that the nuisance resulting from their quarrying operations had not been 
abated and was unlikely to be abated for a substantial period if at all, and that 
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the council had decided to take appropriate proceedings to secure the abatement 
of the nuisance. In fact, however, the writ in this action was not issued until 
July 4, 1952. In the meantime, however, and indeed from the early summer of 
1950, letters of complaint had been arriving in a steady stream at the offices of 
the relator councils from persons who lived in the neighbourhood of the quarry. 
It will be necessary to refer in greater detail to these complaints later on in this 
judgment, but it is enough for the moment to say that, although most of them 
related to the projection of stones from the quarry (a natural emphasis having 
regard to the potential danger to property and personal safety arising from the 
bombardment), some of the complaints referred also to vibration and dust. 

During the last few years certain changes and developments have taken place 
in the quarrying piant on the defendants’ premises and in their operational 
methods. Up to 1950 the defendants drilled twelve foot holes of one and one 
eighth inches diameter. The holes, four to six in number, were drilled three feet 
to four feet back from the face of the quarry and about six pounds of explosive 
were used in each hole. These charges were fired simultaneously and produced a 
fall of eighty to one hundred tons of stone. This material was then lifted by 
crane from the base of the quarry, put on to skips and taken to a crusher, which 
was in the open. This crusher was only capable of dealing with stones of about 
ten inches by six inches. In order to reduce large stones to the capacity of the 
crusher they were drilled to about half of their depth, stemmed with one ounce 
or two ounce cartridges and detonated. This process was known as “‘ popping ”, 
and it was the practice to explode twelve to fifteen stones in this manner by simul- 
taneous detonation. At this time there were four or five main explosions every 
week, and ‘‘ popping ”’ took place up to three times a day. 

In 1950 the defendants obtained planning permission to instal vibratory 
screens and a new crusher, with a view to reducing the dust which emanated 
from the plant. In the same year the defendants began the installation of these 
units and also the construction of a new road leading to the quarry base. The 
object of this road, which came into use towards the end of 1951 and was com- 
pleted in 1952, was to enable an excavator to be taken to the face of the quarry 
so as to save men from having to load stone on to the skips. The construction 
of this road involved a good deal of blasting near the highway. The defendants 
obtained the new crusher in April, 1951, and it was capable of taking stones up 
to twenty inches by ten inches. At the end of 1952 the defendants bought an 
additional crusher, known as a “skull breaker’, which could take stones of 
four feet by sixteen inches thick. The object of this piece of plant was to reduce 
“‘ popping ”’, and since its acquisition this procedure has been reduced to some 
three times a month. Mr. Bryndley Thornas said in evidence that the defendants 
have been able to go for four or five weeks without having to “ pop ”’ at all. 
The system of major blasting, already referred to, continued up to 1953, when 
the defendants obtained drills capable of drilling down to twenty-four feet. 
These drills had the same bore as the previous‘ones but the holes were drilled 
four feet to six feet back from the face and twelve pounds of powder were used 
in each hole. The charges, usually four to six in number, were fired simul- 
taneously, as before, and a fall of three hundred to four hundred tons of rock was 
obtained from each explosion. 

In June, 1952, the defendants had consulted a Mr. F. C. Rosling, who is an 
associate member of the Institute of British Engineers and a member of the 
Institute of Quarrying, and is in private practice as a consultant in quarry 
blasting, etc. This gentleman, who gave evidence at the trial, advised the 
defendants to procure what is called a “‘ wagon drill ’ which, in his view, would 

























Vol. 


ment 
until 
ner of 
ces of 
larry. 
n this 
them 
aving 
m the 


place 
tional 
d one 
e feet 
losive 
iced a 
od by 
which 
rbout 
of the 
ounce 
ing ”’, 
imul- 
every 


atory 
nated 
these 

The 
com- 
warry 
ction 
dants 
es up 
ht an 
es of 
»duce 
some 
Jants 
t all. 
when 
feet. 
rilled 
used 
imul- 
< was 


is an 
f the 
1arTy 
| the 
vould 

















Justice of the Peace and Local Government Review Reports. July 6, 1957. 


121 LOCAL GOVERNMENT REVIEW REPORTS 327 


eliminate all further cause for complaint arising from their operations at the 
quarry. This apparatus drills to a depth of forty feet with a diameter of two 
and a half inches, and the defendants somewhat belatedly bought one. It was 
installed in their quarry towards the end of 1953 and the defendants have used it 
eversince. With it the defendants drill up to twelve holes, twelve feet to fourteen 
feet back from the face, and put a charge of thirty to thirty-five pounds of explo- 
sive in each hole. The charges are fired by what are called delayed detonators. 
This involves an almost infinitesimal time lag between each detonation. The 
effect of this procedure is that, although a bystander is only conscious of one 
explosion, each charge is in fact detonated separately. The object of installing 
the wagon drill was not only to prevent the ejection of stones outside the quarry 
but also to obviate vibration from the main explosions. As each of these 
explosions brings down three thousand to four thousand tons of stone they only 
have to be effected once every five or six weeks. 

On Aug. 26, 1952, a second vibration test was carried out by a Mr. D. Sten- 
house. This gentleman, who is a B.Sc. in mining, furnished the defendants with 
a report on this test and also gave evidence about it at the trial. I refer further 
to this hereafter. 

The action came on for hearing before OLIvER, J., on Apr. 11, 1956, and the 
trial occupied nine or ten days. In addition, the judge devoted a day to a view 
of the premises, and blasting operations were carried out in his presence. In the 
course of his judgment the learned judge arrived (in brief) at the following 
findings. So far as the flying stones were concerned, he said that there was really 
no defence at all, that the case was absolutely proved at the time the writ was 
issued; and that, notwithstanding the installation of the wagon drill, he was 
quite satisfied that the nuisance had not been wholly abated and that he should 
grant an injunction. As to vibration, the judge came to the conclusion 


“that for some reason—I cannot tell what it is—there is on occasion 
such vibration as to frighten people, to shake their houses and to make them 
thoroughly uncomfortable, and that such vibration as that, when it is caused, 
is @ nuisance and must cease.” 


With regard to dust, the judge said that it would not be right to base an injunction 
on the explosions, having regard to their comparative rarity since the end of 
1953, but that excessive dust emanated from the secondary crusher when the 
door leading into it was left open, as was frequently the case. Finally, he said: 


“IT have no doubt that there is dust nuisance from this place—of course, 
only in dry weather. I have no doubt that they have not done anything to 
cope with it and I am going to order them to do so by injunction.” 


Counsel for the defendants, in challenging the injunction which the learned 
judge granted in relation to vibration and dust, based his criticisms of the judg- 
ment on the following general grounds. He first submitted that the judge 
approached the matter as though it was a private, and not a public, nuisance 
which was in issue; and that he applied tests and followed lines of inquiry which 
are apt and relevant in cases of private nuisance, but which are to some extent 
irrelevant, and are certainly indecisive, where a public nuisance is alleged. 
Counsel’s second submission (which is to some extent associated with the first) 
was that the learned judge paid insufficient attention to the expert evidence which 
was called before him. The third criticism of the judgment is that the learned 
judge failed to address his mind to the position as it existed at the date of the 
writ, but primarily founded his decision to grant the injunctions now complained 
of on incidents which had occurred between the writ and the trial. 
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Before considering these contentions in any detail it would, I think, be con- 
venient to consider the nature of a public nuisance as distinct from nuisances 
which are customarily described as “ private”. At p. 1392 of ARCHBOLD’s 
CRIMINAL PLEADING, EVIDENCE AND PRactTIcEe (33rd ed.) there is given a 
precedent of an indictment for carrying on an offensive trade. So far as material, 
it is in the following form: 

“A.B. (on such and such a day), in the county of London, caused a 
nuisance to the public by allowing offensive or unwholesome smells to be 
emitted from furnaces or boilers in which tripe was being burnt or boiled 
by the said A.B., which nuisance the said A.B. still continues.” 

We were told that that form and the notes which follow it have appeared sub- 
stantially unchanged in each successive edition since earliest times. It is stated 
in these notes (inter alia): 

“Prove that the smoke or smell arising from (the boiler) was either 
injurious to health or so offensive as to detract sensibly from the enjoyment 
of life and property in its neighbourhood . .. It is not necessary that 
the smells produced by it should be injurious to health; it is sufficient if 


they are offensive to the senses . . . Prove also that it is in a populous 
neighbourhood, or near a highway . . . for its being a nuisance depends in 


@ great measure upon the number of houses and the concourse of people in 
its vicinity, which is a matter of fact to be determined by the jury.” 
In STEPHEN’s DIGEST OF THE CRIMINAL Law (9th ed.), p. 179, it is stated that 
“A common nuisance is an act not warranted by law or an omission to 
discharge a legal duty, which act or omission obstructs or causes incon- 
venience or damage to the public in the exercise of rights common to all 
His Majesty’s subjects.” 
The following definition of nuisance appears in 3 BLACKSTONE’s COMMENTARIES 
(ch. 13, p. 262): 


“Nuisance, nocumentum, or annoyance, signifies any thing that works 
hurt, inconvenience, or damage. And nuisances are of two kinds: public 
and common nuisances, which affect the public, and are an annoyance to all 
the king’s subjects; for which reason we must refer them to the class of 
public wrongs, or crimes and misdemeanors; and private nuisances, which 
are the objects of our present consideration, and may be defined as anything 
done to the hurt or annoyance of the land, tenements or hereditaments of 
another.” -" 


This passage from BLACKSTONE is cited in PEaRcE & MeEstTon’s LAW OF 
NvISANCEs, p. 1, and the learned authors point out that “‘ anything that works 
hurt, inconvenience or damage ” is too broad as including many things which 
are not nuisances, being damma sine injuria. 

Finally, in a form of indictment for a publi¢ nuisance by smells given in 
3 Cuirry on Crimmnat Law (2nd ed.), pp. 652-654, the relevant allegation is 
that the air 


“was corrupted and rendered wholly insalubrious to the great damage 
and common nuisance of all the liege subjects of our said Lord the King, 
not only there inhabiting and residing, but also going, returning, and passing 
through the said streets and highways, and against the peace, etc.” 


It is difficult to ascertain with any precision from these citations how widely 
spread the effect of a nuisance must be for it to qualify as a public nuisance and 
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con- to become the subject of a criminal prosecution or of a relator action by the 
unces Attorney-General. It is obvious, notwithstanding BLackstonn’s definition, 
ILD’S that it is not a prerequisite of a public nuisance that all of Her Majesty’s subjects 
en a should be affected by it; for otherwise no public nuisance could ever be estab- 


erial, t lished at all. 
+ sw In Soltau v. De Held (1) Krnperstey, V.-C., said: 


a Ch) ~ “T conceive that, to constitute a public nuisance, the thing must be such 
be ““ @s, in its nature or its consequences, is a nuisance—an injury or a damage, 
ed ce to all persons who come within the sphere of its operation, though it may be 


“> sd in a greater degree to some than it is to others.” 

sub- = in R. v. White & Ward (2) the defendants had been convicted of a public 
ated ~? nuisance on an indictment which charged that 

~ “at the parish of Twickenham, etc. near the king’s common highway 
there, and near the dwelling-houses, of several of the inhabitants, the 
defendants erected twenty buildings for making noisome, stinking and 
offensive liquors.” 


if Objection was made that the indictment was only laid generally “in the parish 
us of Twickenham ’’. Lorp MANSFIELD rejected the objection, saying: 
in “It is sufficiently laid, and in the accustomed manner. The very 


in existence of the nuisance depends upon the number of houses and concourse 


of people; and this is a matter of fact, to be judged of by the jury.” 


at In R. v. Lloyd (3) an indictment for a nuisance by noise was preferred by the 
Society of Clifford’s Inn. It appeared in evidence that the noise complained of 
“" affected only three houses in the Inn. Lorp ELLENBOROUGH said that on that 
li evidence the indictment could not be sustained, and that, it was, if anything, a 
private nuisance. It was confined to the inhabitants of three numbers of Clifford’s 
Inn only; it did not extend to the rest of the society and could be avoided by 


to 


_—_ j shutting the windows; it was, therefore, not sufficiently general to support an 
indictment. 

cS In A.-G. v. Sheffield Gas Consumers Co. (4) it was submitted in argument that 

ic it was the duty of the Court of Chancery to interfere by way of injunction in all 

Ul cases of public nuisance whatever might be the position in the case of private 

of nuisances. In the course of his judgment, , said: 

h ‘Tt is not on the ground of any criminal offence committed, or for the 

es purpose of giving a better remedy in the case of a criminal offence, that this 

of court is or can be called on to interfere. It is on the ground of injury to 

property that the jurisdiction of this court must rest; and taking it to rest 

OF upon that ground, the only distinction which seems to me to exist between 

rks eases of public nuisance and private nuisance is this—that in cases of 

rich private nuisance the injury is to individual property, and in cases of public 

nuisance the injury is to the property of mankind.” 
» in In R. v. Price (5), a question arose whether the burning of a dead body, instead 
n is of burying it, amounted to a public nuisance. In the course of his charge to the 
jury, STEPHEN, J., said: 

© “The depositions in this case do not state very distinctly the nature and 

r, situation of the place where this act was done, but if you think upon inquiry 

4 


(1) (1851), 2 Sim. N.S. 133. 
(2) (1757), 1 Burr. 333. 
lely (3) (1802), 4 Esp. 200. 
: (4) (1853), 3 De G.M. & G. 304. 
and (5) (1884), 12 Q.B.D. 247. 
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true bill.” 


the defendants from performing specified acts 


become injurious to the public health.” 


affected for an injunction to issue. 


his remarks at the foot of the report he said: 


(1) (1908), 67. J.P. 434. 
(2) (1895), 60 J.P. 168. 
(3) 65 J.P. 88; [1901] 1 Ch. 205. 
(4) [1933] Ch. 89, 


In A.-G. v. Keymer Brick & Tile Co., Ltd. (1), Joycr, J., said: 


“* The only question I have to decide is purely one of fact, namely, whether 
or not what the defendants have done has created or occasioned a public 
nuisance within the neighbourhood of their brickfields. Now, in law, a 
public nuisance need not be injurious to health. It is not necessary to show 
that people have been made ill by what has been done. 
show that there has been what is called injury to their comfort, a material 
interference with the comfort and convenience of life of the persons residing 
in or coming within the sphere of the influence of that which has been done 
by the defendants on their works . . . The conclusion I have arrived at is 
that . . . a serious and disgusting public nuisance has been occasioned 
by the defendants in the neighbourhood of their brickworks. . . 


The form of injunction granted in that case was (so far as relevant) to restrain 


Vol. 


that there is evidence of its having been done in such a situation and manner 
as to be offensive to any considerable number of persons, you should find a 


It is sufficient to 


*‘so as by noxious or offensive odours or vapours arising therefrom or 
otherwise to be, or occasion a nuisance to the annoyance of persons in the 
neighbourhood of the defendants’ brickfields and lands, or so as to be or 


The expression ‘‘the neighbourhood” has been regarded as sufficiently 
defining the area affected by a public nuisance in other cases also; see, for 
example, A.-G. v. Stone (2); A.-G. v. Cole & Son (3); and A.-G. v. Corke (4). 

I do not propose to attempt a more precise definition of a public nuisance than 
those which emerge from the text-books and authorities to which I have referred. 
It is, however, clear, in my opinion, that any nuisance is ‘ 
materially affects the reasonable comfort and convenience of life of a class of 
Her Majesty’s subjects. The sphere of the nuisance may be described generally 
as “ the neighbourhood ”; but the question whether the local community within 
that sphere comprises a sufficient number of persons to constitute a class of the 
public is a question of fact in every case. It is not necessary, in my judgment, 
to prove that every member of the class has been injuriously affected; it is 
sufficient to show that a representative cross-section of the class has been so 


> which 


It is convenient now to turn to the evidence which was called before the learned 
judge as to the state of affairs with regard to vibration and to dust as it existed 
in the summer of 1952. The criticisms of the judgment to which I have already 
referred must, of course, be considered, but it is on the evidence, when related 
to the legal principles just mentioned, that this appeal falls to be determined. 
[His Lorpsuip reviewed the evidence of residents who had complained of 
vibration and dust, and continued:] Mr. Ieuan Lewis, who is the senior 
sanitary inspector of the Pontardawe Rural District Council, had visited the 
quarry between the years 1950 and 1956 in order to ascertain the degree of dust 
control which was being exercised. He had made certain reports on the matter 
‘which he was asked about in evidence. The first of Mr. Lewis’s reports was 
dated July 4, 1952. He reported ‘‘ Some degrees of dust blown by wind ”’. 
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“ec 


3reater part of dust blown by wind due to an open door at bottom¥of 
plant. Floor and surrounding exterior is covered to inches depth with fine 
dust. Great improvement when door was closed. Mr. Wyndham Thomas 
asked to remove accumulated dust and water surrounding but refused, 
stating that rain would do the job for him.” 


The door to which Mr. Lewis referred, and which is described in subsequent 
reports as “‘ Door to conveyor belt ”’, is a double door at the bottom of the 
secondary crusher from which dust accumulated by gravity in the course of 
operations is removed and access is obtained to the machinery. As appears 
from the learned judge’s judgment, this door has led to constant trouble, and 
continued to do so down to the time of the trial. Mr. Lewis’s further reports 
for July and August, 1952, are moderate in tone, but in the report of Sept. 1, 
1952, the degree of dust was described as “ appreciable ” and it was stated that 
‘dust deposits were found on bushes and fruit (blackberries). Mr. Lewis was 
asked in evidence whether in his view the defendants had taken the steps they 
could have taken to control the dust, and his answer was that they had not; 
and that the dust which he had found exceeded the normal dust expected to be 
found in the area. He attributed the dust to three causes, viz.: the dust which 
arises from disturbance of rock and earth during blasting; that which arises 
when the stone is crushed to chipping in the crushers; and that which accumu- 
lates on the site from the two previous sources. He said (as indeed the reports 
themselves show) that he was constantly urging on the defendants the necessity 
of keeping the doors to the crusher closed, and that he asked them to see to it 
that they should be made so that they could not be opened accidentally; but 
apparently the difficulty about this was that the doors became jammed open 
from stones coming from the internal plant. At all events very little improve- 
ment was effected. Mr. Lewis said in cross-examination: 


‘“* Whatever was done was certainly not effective in requiring the door to 
close. On every occasion that I called . . . there was a cloud of dust 
coming from the accumulation within due to the through draught.” 


He was asked in cross-examination why he had not carried out a test for dust, 
and the Petri test was mentioned. He answered: 


“There was sufficient evidence equal to the Petri test available in the 
houses inspected by the film of dust on furniture, roofs and windows.” 


Mr. Rosling gave evidence on behalf of the defendants with regard (inter alia) 
to vibration. As I have stated previously, he was consulted by the defendants 
in June, 1952, and it was as a result of his advice that the defendants belatedly 
installed the wagon drill towards the end of the following year. Mr. Rosling’s 
view was that there should have been no reason at all for considerable vibration 
from blasting since 1953; and that in 1952 he had told the defendants that he 
would let them have details of a much better, more progressive, method of 
operating their quarry. Apart from the above summary Mr. Rosling gave no 
evidence as to vibration in 1952. 

Mr. David Stenhouse, to whom I have previously referred, who is on the staff 
of L.C.I., carried out a vibrograph test at the defendants’ premises on Aug. 26, 
1952. This had been arranged by Mr. Rosling. The reason for the test, as 
stated in Mr. Stenhouse’s subsequent report, was “complaints of possible 
damage by vibrations from blasting to nearby property’. In his ‘‘ Remarks ” 
to the report Mr. Stenhouse stated: 


“ The results obtained . . . indicate that the maximum amplitude of the 
ground movement ... is well below that which, in our opinion, could 
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cause damage to the houses concerned . . . It should be noted, however, 
that a much lower amplitude of ground movement is perceptible to the 
human body.” 


Mr. Stenhouse gave evidence at the trial on the issue of vibration, and in the 
course of it he reverted to the distinction between the effect of vibration on houses 
on the one hand and on the human body on the other. He was asked: 


“Is the fact that people are conscious of vibration and speak about it 
being very substantial any guide as to whether or not it is causing damage 
to property? A.—In my opinion it is no guide.” 


He was then asked as to the test which he had carried out in August, 1952, and, 
without going into detail, it is sufficient to say that the explosions which were 
registered (and which were-comparable to those generally effected at that time) 
could not, in his view, have caused damage to any of the adjoining houses. He 
also expressed the view that the method of staggered explosions, or “ short 
delayed blasting’, which the defendants have adopted since the end of 1953 
results in considerably less vibration than the system of simultaneous detonation 
which had prevailed previously. 

On that evidence the question has to be resolved whether the plaintiffs suc- 
ceeded in establishing that a public nuisance from (a) vibration and (b) dust was 
being caused by the defendants’ quarrying operations at the date of the writ; 
and, if so, whether in view of the remedial measures which the defendants have 
taken since July, 1952, the court should interfere with the injunctions which the 
learned judge thought it right to grant. 

Counsel for the defendants’ main submission with regard to vibration was that, 
even on the assumption (which he did not admit) that one or more individuals 
might have successfully instituted proceedings for private nuisance in 1952, 
the evidence does not show that a sufficient number of persons were affected by 
vibration to justify the nuisance (if any) being regarded as a public nuisance. 
He said that vibration differs fundamentally from such things as noise or the 
pollution of the atmosphere. In nuisances such as those, he said, the court 
might well infer from the evidence of some of the affected class an injury to the 
class as a whole; but that no such inference can fairly be drawn in the case of 
vibration, which is largely a matter of individual susceptibility. I agree with 
counsel for the defendants that vibration is in some respects to be approached 
on a different footing from noise and smell; and the fact that one person reason- 
ably suffers discomfort from vibration does not necessarily establish that his 
neighbour has been similarly affected. I am in the present case satisfied, however, 
that a nuisance from vibration existed in 1952 and that it was sufficiently wide- 
spread to amount to a common, or public, nuisance. 

As I have earlier indicated, this question is one of fact, and the judge decided 
it adversely to the defendants, and it appears to me to be impossible to say that 
in view of the 1949 pétition, the letters of complaint and the oral evidence, the 
judge arrived at a wrong decision. It is true that the complaints as to vibration 
(and indeed as to dust) were fewer and less emphatic than the complaints as to 
flying stones; they came, however, from a number of persons living to the east 
and south of the quarry; and the judge, who saw the witnesses, was satisfied 
that the complaints were genuine. Counsel for the defendants’ complaint that 
the judge paid no or insufficient attention to the vibration tests and to the 
evidence of Mr. Stenhouse is, in my opinion, ill-founded. It seems clear to me 
that he had these matters in mind when he considered, in the course of his 



















| 
| 








Vol. 


er, 
the 


n the 
ouses 


“ze 


and, 
were 
time) 
He 
short 
1953 
ation 


} suc- 
L was 
writ; 
have 
h the 


that, 
duals 
1952, 
xd by 
ance. 
r the 
court 
o the 
se of 
with 
ched 
ason- 
t his 
ever, 
wide- 


sided 
that 
, the 
ation 
as to 
east 
isfied 
that 
» the 
0 me 
f his 




















Justice of the Peace and Local Government Review Keports. July 13, 1957. 


121 LOCAL GOVERNMENT REVIEW REPORTS 333 


judgment, whether the plaintiffs had established that the vibration has caused 
structural damage to houses and came to the conclusion that they had not. 

By reason of the judge’s finding on this point I omitted in my review of the 
evidence most of the complaints (and they were many) of damage, both structural 
and otherwise, to the complainants’ houses. The principal ground on which the 
judge gave relief was that 


“if reasonable people on reasonable grounds do believe that their 
houses are being shaken to pieces, they will be just as much harassed and 
distressed, and just as much unjustly harassed and distressed, as if the 
damage was in fact being so caused.” 


I see no reason to quarrel with that view. Moreover, there was a body of evidence 
as to personal discomfort, apart from fear of damage to houses. It is true, as 
counsel for the defendants pointed out, that the judge was particularly impressed 
by three incidents which occurred on July 1, 1955, Aug. 30, 1955, and Jan. 3, 
1956; and that all of these occurred a considerable time after the issue of the 
writ. It is clear from the judgment, however, that he was mindful of past 
history; for example, he said: 


“The question is, do I accept the evidence of these witnesses that this 
vibration has existed for so long and has recently been intensified in degree, 
though lessened in frequency ”’, 


which shows beyond doubt that he was not confining his attention to the current or 
recent position. It is also to be observed that the principal interest at the trial 
centred not so much on whether the various nuisances which were complained of 
had existed in 1952, but whether they still continued to exist notwithstanding the 
efforts which the defendants had made (and successfully made according to them) 
to stop them. In these circumstances it is not surprising that the emphasis of 
much of the evidence, as of the judgment also, was rather on recent than 
on former events. It is, however, clear to me that the judge was intending to 
find, and did find, that a public nuisance existed before action brought in relation 
to vibration as well as to flying stones; and there is, in my judgment, no ground 
for disturbing his decision. 

The observations which I have made with reference to vibration apply in the 
main also to the question of dust. Counsel for the defendants’ submissions as 
to the local effect of vibration do not, of course, apply to dust, which pollutes the 
air just as much as smoke or smells pollute it; and subject, of course, to such 
considerations as the direction of the prevailing wind, it is a legitimate inference 
that if one householder is affected by the emanation and deposits of dust then 
his neighbour will be affected likewise. On the other hand, a dust nuisance such 
as that of which residents complained in the 1949 petition and in their letters is 
seasonal in that, generally speaking, it only exists in the summer. It could 
hardly be suggested, however, on that score that a dust nuisance could not be 
actionable; nor was it suggested in the present case. What was suggested on 
behalf of the defendants was that the inconvenience from dust, of which wit- 
nesses gave evidence at the trial, arose from the doors to the crusher being left 
open, and that this causation did not arise until after these proceedings had been 
commenced. This, however, is not so, as is shown by Mr. Lewis’s reports on 
dust in 1952. The evidence of Mr. Lewis, and the 1949 petition and the com- 
plaints of the residents to which I have earlier referred, leaves me in no doubt 
that the learned judge was amply justified in the view that a nuisance from dust 
existed in 1952, and that a sufficient number of people were affected by it to 
constitute, for relevant purposes, a class of Her Majesty’s subjects. It is true 
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that the judge does not seem to hold in so many words that the nuisance existed 
in 1952, but I need not repeat on this subject what I said with regard to it in 
relation to vibration. It is quite clear that the judge was fully alive to the 
importance of the position as it existed at the date of the writ, notwithstanding 
that his judgment on this, as well as on the other issues, was directed more to 
later events. 

Before proceeding to the final question which has to be considered, namely, 
whether, although a nuisance from vibration and dust existed when the action 
was started, the position has so improved since then that no injunction should 
issue, I should like to say a word or two on a question which resulted in the 
amendment of the statement of claim in these proceedings, and on which there 
was some discussion before us. In the statement of claim as originally delivered, 
allegations were made to the effect that the nuisances complained of caused 
damage to the occupiers of the adjacent houses and land; that the vibrations 
were a source of danger to the houses, and that the dust settled on them and 
made them dirty and uncomfortable to live in. The statement of claim was 
subsequently amended by striking out these allegations, because it was thought 
that they were irrelevant in an action founded on public nuisance (though, 
rather curiously, they substantia!ly re-appeared in some very detailed particulars 
of the statement of claim which were given later). The reasons underlying these 
amendments were supported before us by counsel for the defendants, and it was 
suggested, as I followed the argument, that in a public nuisance action evidence 
of individual experiences should not be received, although such evidence would be 
highly relevant in cases of alleged private nuisance. I cannot for myself accept 
this contention. Some public nuisances (for example, the pollution of rivers) 
can often be established without the necessity of calling a number of individual 
complainants as witnesses. In general, however, a public nuisance is proved by 
the cumulative effect which it is shown to have had on the people living within 
its sphere of influence. In other words, a normal and legitimate way of proving 
a public nuisance is to prove a sufficiently large collection of private nuisances. 
I am therefore of opinion that there was nothing improper or irregular in the 
statement of claim as originally delivered, or in the reception at the trial of 
evidence of the local residents’ experiences. 

Finally, then, comes the question already mentioned. Is the Attorney- 
General entitled to an injunction, or ought some more limited form of relief to 
be granted in view of the various steps which the defendants have taken since 
1952? The defendants contend that these measures have been so effectual that 
the proper order is to give the plaintiffs liberty to apply for injunctions with 
regard to vibration and dust; and that the injunctions granted by the learned 
judge should accordingly be discharged. Prima facie, if a nuisance, whether 
public or private, is shown to have existed at the time the writ was issued the 
plaintiff is entitled to an injunction. If, however, between the writ and the 
trial the nuisance has been abated the court will usually stay its hand and merely 
give the plaintiff leave to apply in the action for an injunction if the trouble 
should recur. It seems to me, however, that it is quite impossible to say that 
the nuisance from vibration or dust had been wholly abated at the time when this 

‘action came to trial. As a result of installing the wagon drill towards the end 
of 1953 blasting had undoubtedly become far less frequent; on the other hand, 
its effects had become far more violent. 

Dealing with this aspect of the matter [i.e., vibration] the learned judge said: 


“There are three main dates complained of, but there are a number of 
other occasions when tremendous vibration is complained of. The three 
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main dates, as I call them, are July 1, 1955, Aug. 20, 1955, and Jan. 3, 1956, 
and there is a mass of evidence to the effect that, whilst in recent times the 
explosions have been far fewer, and therefore the incidents far fewer .. . 
they have been far more violent, at least on occasions, and those three 
dates I have given are three occasions. Each of them resulted in a petition 
signed by many people in the neighbourhood and presented to the local 
authority, complaining of this frightful shattering vibration.” 


The judge then referred to some of the evidence which had been called before 
him as to these recent explosions and which left him in no doubt as to their 
violence. There is obviously therefore still ground for serious complaint of 
vibration, and in my judgment the learned judge was quite right in granting an 
injunction. 

With regard to dust, the learned judge relied to some extent on what he saw 
when he visited the quarry premises towards the end of the trial. The main thing 
which impressed him was the amount of dust which resulted from the crushing 
operations. He said that he saw the door into the secondary crusher both open 
and shut 

‘“and no one who saw it open could avoid seeing the cloud of stuff that 
came pouring out from inside into the air.” 

Apart altogether, however, from the judge’s own observations there was ample 
evidence from local residents to show that they were still being troubled by dust 
from the quarry during dry weather. [His Lorpsuip then referred to the 
evidence showing that the dust nuisance still existed at the date of the trial and 
continued:] There is no ground, therefore, in my opinion, on which this court 
should interfere with regard to the injunction which the judge granted to restrain 
this nuisance. 

Apart from the fact that the defendants had not abated (or, at all events, had 
not wholly abated) the nuisances by vibration and dust when the action came on 
for hearing, there are certain additional considerations which support the granting 
of the injunctions. In the first place, there is expert evidence to show that these 
nuisances are not inevitable; they can be avoided by the exercise of proper care. 
As to vibration Mr. Rosling, an expert witness called by the defendants, said 
in evidence that if the defendants are ordered not to vibrate people’s houses 
they will not have the least difficulty in doing that. As to dust Mr. Lewis, the 
senior sanitary inspector of the Pontardawe Rural District Council and one of 
the relators, said that if the doors to the crusher were kept permanently shut 
he did not think that there would be anything to complain of from the crusher; 
and it is from the crusher, as it appeared to the learned judge, that the dust 
complained of principally proceeds. The second consideration arises from the 
past conduct of the defendants and their attitude from the outset to the very 
reasonable complaints which were brought to their attention. This element 
affords no ground in itself, of course, for any penal order being made; but 
it seems to me that an attitude of indifference to complaints tends to show 
irresponsibility, and that, I think, is not an irrelevant consideration where 
the granting of an injunction is concerned. The judge expressed strongly 
his view that the defendants in the present case paid scant attention to the 
complaints of the residents or to the representations of the local authorities 
before (somewhat belatedly) the writ was issued; that they were dilatory in 
adopting Mr. Rosling’s suggestion as to the wagon drill; and that they never 
really exerted themselves to ensuring that the door to the crusher was kept shut 
(as Mr. Lewis was constantly pressing them to do) or to take other steps by the 
use of water or otherwise to prevent the escape of dust from the crushing plant. 
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I do not propose to add to this already lengthy judgment by referring further than 
I have already done to the material on which the learned judge based his view 
as to the defendants’ conduct in the past, but it is obvious to me that the view 
was amply justified. 

In my judgment, accordingly, the injunctions- against which this appeal 
has been brought were rightly granted and the appeal fails. Counsel for the 
defendants expressed some concern as to the future if the injunctions were not 
discharged. He said that, even though Mr. Rosling and Mr. Lewis expressed 
views (as to vibration and dust respectively) that the quarry can be operated 
without occasioning a nuisance, an occasional incident may from time to time 
arise, unpredictable and unavoidable, which would or might lead to applications 
based on contempt of court. Counsel had especially in mind the fact that for 
no apparent reason some particular explosion might be far more violent than those 
which normally occur. Such an explosion in fact occurred, for example, on 
Jan. 3, 1956. Mr. Wyndham Thomas, amongst other witnesses, gave evidence 
as to these particularly heavy explosions and said they may occur when blasting 
for what he described as a “tight corner”. He said: 

“It is a very unusual shot, a freak blast which you get sometimes, that 
might not happen in another ten years.” 

The defendants fear that this kind of thing, if and when it happens again, may 
be regarded by the inhabitants as a breach of the injunction as to vibration, and 
may be followed by an application for sequestration or attachment. I would 
point out, however, that none of the inhabitants could make such an application. 
The Attorney-General alone could make it, and presumably he would not apply 
unless, in his view, the circumstances warranted it. It may well be that he would 
not found an application on some isolated incident if he were satisfied that no 
reasonable care on the part of the defendants could have avoided it. The 
defendants will doubtless adopt such expert advice as may be given to them with 
somewhat greater energy than they have shown at times in the past. 

Counsel for the defendants’ final submission was that the injunction as to 
dust should at all events be confined to such as proceeds from the crushing plant. 
This is undoubtedly the main, and very possibly the sole, source of complaint 
now, but I can see no reason for such a limitation, which might indeed be relied 
on by the defendants as an implied permission to disseminate dust, as they used 
to do, from other sources. I would dismiss the appeal. 


DENNING, L.J.: I entirely agree with the judgment of Romer, L.J., 
and have little to add. Counsel for the defendants raised at the outset this 
question: What is the difference between a public nuisance and a private 
nuisance ? He is right to raise it because it affects his clients greatly. The 
order against them restrains them from committing a public nuisance, not 
a private one. The classic statement of the difference is that a public nuisance 
affects Her Majesty’s subjects generally, whereas a private nuisance only 
affects particular individuals. But this does not help much. The question: 
when do a number of individuals become Her Majesty’s subjects generally ? 
is as difficult to answer as the question: when does a group of people become 
a crowd ? Everyone has his own views. Even the answer ‘“ Two’s company, 
three’s a crowd” will not command the assent of those present unless they 
first agree on “which two”. So here I decline to answer the question how 
many people are necessary to make up Her Majesty’s subjects generally. I 
prefer to look to the reason of the thing and to say that a public nuisance is a 
nuisance which is so widespread in its range or so indiscriminate in its effect that 
it would not be reasonable to expect one person to take proceedings on his own 
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responsibility to put a stop to it, but that it should be taken on the responsibility 
of the community at large. Take the blocking up of a public highway or the 
non-repair of it: it may be a footpath very little used except by one or two 
householders; nevertheless the obstruction affects everyone indiscriminately 
who may wish to walk along it. Take next a landowner who collects pestilential 
rubbish near a village or permits gypsies with filthy habits to encamp on the edge 
of a residential neighbourhood. The householders nearest to it suffer the most, 
but everyone in the neighbourhood suffers too. In such cases the Attorney- 
General can take proceedings for an injunction to restrain the nuisance: and when 
he does so he acts in defence of the public right, not for any sectional interest: 
see A.-G. v. Bastow (1). When, however, the nuisance is so concentrated that 
only two or three property owners are affected by it, such as the three attornies 
in Clifford’s Inn, then they ought to take proceedings on their own account 
to stop it and not expect the community to do it for them: see R. v. Lloyd (2) 
and the precedent in 3 Currry oN Crimrnat Law (1826), pp. 664, 665. Applying 
this test, I am clearly of opinion that the nuisance by stones, vibration and dust 
in this case was at the date of the writ so widespread in its range and so indis- 
criminate in its effect that it was a public nuisance. 

The defendants, however, have now taken such good remedial measures that 
objectionable incidents take place only rarely and then by accident. So far as 
stones are concerned, the injunction is absolute: but so far as dust and vibration 
are concerned it is dependent on it being a nuisance “ to Her Majesty’s subjects ”’, 
that is, a public nuisance. The question then arises whether every rare incident 
is a public nuisance. Suppose six months went by without any excessive 
vibration and then there was by some mischance a violent explosion on an 
isolated occasion terrifying many people. Would that be a public nuisance? 
Would it subject the defendants to proceedings for contempt ? I should have 
thought that it might, but the punishment would be measured according to the 
degree to which the defendants were at fault. I quite agree that a private 
nuisance always involves some degree of repetition or continuance. An isolated 
act which is over and done with, once and for all, may give rise to an action for 
negligence or an action under the rule in Rylands v. Fletcher (3), but not an 
action for nuisance. A good example is an explosion in a factory which breaks 
windows for miles around. It gives rise to an action under Rylands v. Fletcher 
(3), but no other action if there was no negligence: see Read v. J. Lyons & 
Co., Ltd (4). But an isolated act may amount to a public nuisance if it is done 
in such circumstances that the public right to condemn it should be vindicated. 
I referred to some authorities on this point in Southport Corpn. v. Esso Petroleum 
Co., Ltd. (5). In the present case, in view of the long history of stones, vibra- 
tions and dust, I should think it incumbent on the defendants to see that nothing 
of the kind happens again so as to be injurious to the neighbourhood at large, 
even on an isolated occasion. I too would dismiss the appeal. 


PARKER, L.J.: I entirely agree with both judgments. 
Appeal dismissed. 


Solicitors: Waterhouse & Co., for 7’. W. James & Co., Swansea; Lewin, 
Gregory, Mead & Sons, for Richard John, Cardiff. H.S. 


(1) [1957] 1 All E.R. 497. 
(2) (1802), 4 Esp. 200. 
(3) (1868), 33 J.P. 70; L.R. 3 H.L. 330. 
(4) [1946] 2 All E.R. 471; [1947] A.C. 156. 
(5) LISJ.P. 411; [1954] 2 All E.R. 561; [1954] 2 Q.B. 182; reversed in part sub nom. 
Esso Petroleum Co., Lid. v. Southport Corpn., 120 J.P. 54; [1955] 3 All E.R. 864. 
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COURT OF CRIMINAL APPEAL 
(Lorp Gopparp, C.J., HILBERY AND STABLE, JJ.) 
April 1, 1957 
R. v. THOMAS 


Criminal Law—Prostitution—Living on earnings of prostitute—Room knowingly 
let to prostitute at inflated rent—Liability of lessor to be convicted—Vagrancy 
Act, 1898 (61 & 62 Vict., c. 39), s. 1, as amended by Criminal Law Amend- 
ment Act, 1912 (2 & 3 Geo. 5, c. 20), s. 7 (1). 

Where a person lets a room to a prostitute at an inflated rent for the express 
purpose of allowing her to ply her trade there, it is open to a jury to convict that 
person of knowingly living wholly or in part on the earnings of prostitution, con- 
trary to s. 1 of the Vagrancy Act, 1898 (as amended). 

R. v. Silver (1956) (120 J.P. 233) not followed on this point. 

TRIAL on indictment at Central Criminal Court, on Jan. 23 and 24, 1957. 
The accused, Andrew Babatunde Thomas, was tried on indictment on a charge 
of living on the immoral earnings of a prostitute and also with another offence. 

After the case for the prosecution had been closed, counsel for the accused, stating 

that he did not propose to call evidence, submitted that by reason of the 

decision in R. v. Silver (1) it was not open to the jury to find that the accused 
had committed any offence against the Vagrancy Act, 1898, s. 1, as amended 
by the Criminal Law Amendment Act, 1912, s. 7 (1), and that, therefore, there 
was no case to answer. The judgment of PrncHer, J., was given in the absence of 
the jury, His LorpsuiP stating that he would direct the jury accordingly when 
they returned. 

Durand for the Crown. 

Grannum for the accused. 


PILCHER, J.: In this case the accused is charged on one of the two charges 
against him, under s. 1 of the Vagrancy Act, 1898, with knowingly living wholly 
or in part on the earnings of prostitution. Evidence was given on behalf of the 
prosecution from which the following facts emerged. These are not in dispute, 
because I have been told by counsel for the accused that he does not propose to 
call evidence. At the conclusion of the case for the prosecution, counsel for 
the accused made a submission to me that in the circumstances, in so far as the 
charge of knowingly living wholly or in part on the earnings of prostitution was 
concerned, I ought to direct the jury ‘that, on the facts of this case, it was 
not open to them to find that this man was knowingly living on the earnings of 
prostitution. 

The undisputed facts are as follows. A prostitute now aged twenty-one, with 
some fifty-seven previous convictions for prostitution, made an arrangement 
with the accused that she should have the use of a room which he rented in a 
house at Bayswater, between certain hours, roughly, I think, between 9 p.m. in 
the evening and round about 2 a.m. in the mornihg. A certain amount of bar- 
gaining took place, and eventually the prostitute agreed to pay the accused £3 
a night for the facilities which she enjoyed. He knew she was a prostitute, and 
knew that her purpose in securing the use of this room was to bring her clients 
there, and I think it is probably almost certain that he knew that she did a very 
satisfactory trade in this room. On her own evidence, she was earning round 
about £80 to £90 a week from her professional activities. 

Counsel for the accused, in support of his submission that I ought to direct the 
jury to acquit the accused, cited to me R. v. Silver (1), which was a decision 


(1) (1956), 120 J.P, 233. 





Vol. 


ngly 
mney 
end- 


ress 
that 
con- 


is 

irge 
nce, 
ing 
the 
sed 
ded 
ere 
> of 


hen 


ges 
lly 
the 
ite, 

to 
for 
che 
yas 
yas 


of 


ith 


its 
ry 
id 











Justice of the Peace and Local Government Review Reports. July 13, 1957 


121 LOCAL GOVERNMENT REVIEW REPORTS 339 


of His Honour JupGE MAvupDE at this court in February, 1956. That was 
a case in which the defendants, Silver and others, were landlords and estate 
agents, who let, or were concerned with letting, flats at high rents, each 
flat to one prostitute, knowing that she was a prostitute, and that she intended 
to use the flat for the purpose of prostitution. They were accordingly 
charged under s. 1 of the Vagrancy Act, 1898. The judge directed the jury to 
return a verdict of Not Guilty on this particular count. The jury returned that 
verdict and the defendants were discharged. The reasoning of the judge appears 
from the following passage in his judgment on the submissions which had been 
made to him: 

“The question now arises, for the second time so far as is known, what 
is meant by the words ‘ knowingly lives wholly or in part on the earnings of 
prostitution ’. It might seem to those who did not give careful consideration 
to the question, that anybody who received money earned by a prostitute 
would be committing an offence. For instance, the chemist who sells 
medicines and other things to a prostitute knowing that she is a prostitute 
would in part be tiving on the earnings of prostitution, in one sense, the 
broadest sense; the doctor who attends her, the lawyer who appears for 
her, if those persons know that she is in fact a prostitute, would appear to be 
committing an offence. ‘That cannot be the intention of the Act, for if it 
were, the state of the prostitute in this world would be simply appalling; 
she would be able to get no services, or to get them only with the utmost 
difficulty, and the same would apply to the food she wanted to buy. 

‘** It has been said in argument before me, by both sides, that the doctor, 
for instance, who treats the prostitute knowing that she is a prostitute is 
not really living on her earnings, although the money that is handed over 
is her earnings; what he is doing is, in fact, living on his own earnings. The 
doctor has earned his money. The shopkeeper, the grocer and the baker 
and so on, they earn their money. On the one hand, the doctor gives his 
services, and on the other, in the case of the shopkeepers, they give their 
goods in exchange for money: they, in fact, are earning their living. They 
are not, therefore, knowingly living in part on the earnings of prostitution 
at all. But it is said now—and it seems to be the only instance to which 
I should be directing my attention—that where a landlord lets his premises 
for the purpose of prostitution and gets what I propose to call a prostitute 
rent, a wholly different situation arises; viz., since the ordinary moral rent 
is less than the prostitute rent, then to the extent of the excess of the 
prostitute rent over the moral rent he is living on the earnings of prostitu- 
tion. Idonot think heis. I think that what the landlord is doing is living 
on his own earnings, just like the shopkeeper. A shopkeeper who grossly 
overcharged a prostitute because she was a prostitute would, nevertheless, 
be living on his own earnings—utterly, completely and disgustingly 
immoral, but they are his earnings. 


I don’t think that I need read any more. With the greatest respect to the learned 
judge, I am sorry to say that I do not agree with that last passage which I have 
read. It seems to me that if there is evidence that the accused has let a room, 
or a flat, at a grossly inflated rent to a prostitute for the express purpose of 
allowing her to ply her immoral trade, then it is for the jury to determine on the 
facts of each particular case, whether the accused is in fact knowingly living 
wholly or in part on the earnings of prostitution. I take the view that anyone 
who acts in that fashion, is acting as it were as a coadjutor of the prostitute, and 
is in quite a different position from the shopkeeper, doctor or anyone else who 
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performs services or sells goods in the ordinary way to a prostitute, and, this 
argument having been addressed to me in the absence of the jury, when the 
jury return I propose to direct them on the lines which I have indicated, and 
not in the fashion in which JupGE MAupDE directed the jury in R. v. Silver (1). 
The trial proceeded and the accused was convicted and sentenced to 


imprisonment. 


G.F.L.B. 


On April 1, 1957, the accused applied to the Court of Criminal Appeal for 
leave to appeal against his conviction. 
The applicant did not appear. 


STABLE, J., delivered the following judgment of the court. This is an 
application for leave to appeal against conviction for, among other things, 
living on the immoral earnings of a prostitute. The learned judge, refusing to 
follow some observations in R. v. Silver (1), directed the jury that, if the 
applicant was receiving a payment of £3 a night and allowed the prostitute 
to have the use of his bedroom for the purposes of carrying on her trade of 
prostitution in his room, it was open to the jury to convict him of living on the 
immoral earnings of that prostitute. In our judgment, the direction of the 
learned judge was right and the observations in R. v. Silver (1), so far as they 
conflict with the observations of the learned judge in this case, were wrong. 
This is a perfectly plain case and there is no question about it that the applicant 
was living on immoral earnings. The application for leave to appeal is refused. 

Application refused, 
T.R.F.B. 


(1) (1956), 12u J.P. 233. 


HOUSE OF LORDS 


(Lorp Morton or HEenryton, Lorp Rapcuiirre, Lorp CoHen, Lorp KeritH 
oF AVONHOLM AND LorRD EVERSHED) 


February 25, 26, 27, 28, April 4, 1957 


MID-NORTHAMPTONSHIRE WATER BOARD v. LEE (VALUATION 
OFFICER) 


Rates—Assessment on profits basis—Water undertaking—Gross receipts from 


precepts on constituent authorities. 

A water board estimated that expenditure for the year ended Mar. 31, 1952, 
would exceed revenue by £66,170, there being included in the estimates of expendi- 
ture £9,515, which it was anticipated would be required for loan charges in respect 
of capital expenditure on works not yet in beneficial occupation. Precepts were 
issued to the constituent authorities of the board for a total amount of £66,170, 
and this sum was received from them during the year. In fact, the amount required 
for loan charges was only £3,365. On the question whether, in arriving at the 
cumulo net annual value of the board for rating purposes on the basis of the 
accounts for that year, the receipts under precept, including the £3,365 actually 
spent on loan charges, should be treated as part of the profits of the board, 

Hep: the whole amount received in respect of the carrying on of the under- 
taking was to be regarded as receipts of the board as hypothetical tenants and 
the proportion of that amount calculated to belong to the hypothetical landlord 
was to be treated as rent out of which the landlord had to pay the loan charges 
in respect of both completed and uncompleted works. 





J 


~ Ae be 


on 





Vol. 


l, this 
n the 
l, and 
(1). 


xd to 


“.L.B. 


ul for 


is an 
ings, 
ig to 
’ the 
itute 
le of 
| the 
the 
they 
ong. 
vant 
sed. 
sed, 
*.B. 


TH 


| 


= 
ll 








Justice of the Peace and Local Government Review Reports. July 13, 1957, 


121 LOCAL GOVERNMENT REVIEW REPORTS 341 


Decision of the Court of Appeal, sub nom. Lee ( Valuation Officer) v. Mid-Northamp- 
tonshire Water Board (1956) (120 J.P. 283), affirmed. 

APPEAL by the Mid-Northamptonshire Water Board from an order of the 
Court of Appeal (DenNiNG, Morris and Parker, L.JJ.), reported sub nom. 
Lee (Valuation Officer) v. Mid-Northamptonshire Water Board, 120 J.P. 283, 
allowing an appeal by the valuation officer, William Harold Lee, by way of 
Case Stated from a decision of the Lands Tribunal on an appeal from a decision 
of the Joint Local Valuation Court for the administrative county of Northampton 
and the county borough of Northampton. 

Rowe, Q.C., and Roots for the appellant board. 

Harvey, Q.C., and P. R. E. Browne for the respondent valuation officer. 


The House took time for consideration. 
Apr. 4. The following opinions were read. 


LORD MORTON OF HENRYTON: My Lords, the question arising on 
this appeal is how the method of valuation approved by your Lordships’ House 
in Kingston Union v. Metropolitan Water Board (1), and generally known as 
“the profits basis ’’ should be applied in the circumstances of the present case. 
The respondent is the valuation officer for the Wellingborough urban dis- 
trict rating area. He was appointed by the Commissioners of Inland Revenue 
pursuant to the Local Government Act, 1948, which transferred to such 
valuation officers the duty of preparing and amending rating valuation 
lists; he is hereafter referred to as “ the valuation officer’. The appellants are 
a body formed by the amalgamation of a number of water undertakings pre- 
viously supplying water in various parts of the county of Northampton, including 
Wellingborough, and are hereafter referred to as ‘“‘ the board ”’. 


It is convenient to turn at once to the exposition of the profits basis as a 
method of valuation which was given by Viscount Cave, L.C., in the Kingston 
ease (1). The learned Lord Chancellor pointed out the difficulty of applying to 
a body supplying water in a number of different parishes, and having in those 
parishes reservoirs, mains and other property necessary for the purposes of its 
undertaking, the “‘ cardinal principle ” that the rateable value of a hereditament 
is the rent at which it might reasonably be expected to let from year to year 
on certain assumed terms, and continued: 

“The mains and other works in any particular parish, taken by them- 
selves, might conceivably produce no rent at all, for it is almost impossible 
to suppose that any person would wish to become the tenant of them; but 
the same hereditaments, if looked upon as part of a great undertaking 
extending over a large and populous area, might be quite indispensable to 
the undertakers (who must be regarded as possible tenants) and so might 
command an extortionate rent. In these circumstances it was desirable, 
in order that a fair assessment might be arrived at, to devise some formula 
which, while allowing a fair value to the hereditaments in each parish, 
would not compel the undertakers to pay rates on an aggregate sum exceed- 
ing the whole yearly value of their undertaking; and accordingly rating 
surveyors, soon after the passing of the [Parochial Assessments] Act of 1836, 
began to assess waterworks and other like concerns, such as railways, canals, 
gasworks, etc., upon the basis of the profits earned by the whole under- 
taking. From the gross receipts of the undertakers for the preceding year 
they deducted working expenses, an allowance for tenant’s profit, and the 


(1) 90 J.P. 69; [1926] A.C. 331, 
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cost of repairs and other statutable deductions, and treated the balance 
remaining (which would presumably represent the rent which a tenant 
would be willing to pay for the undertaking) as the rateable value of the 
entire concern. It was then necessary to distribute this rateable value 
among the various parishes into which the undertaking extended . . .”’ 


The Lord Chancellor then described the method adopted for this purpose, and 
continued : 


“ Thus, a series of assessments was reached which, while giving to each 
individual parish a fair proportion, based upon the hereditaments which 
it contained and the revenue which it produced, of the total rateable value, 
did not in the aggregate exceed the rental which the undertakers or any 
other possible tenants might be expected to pay for the whole undertaking 
in any year.” 


My Lords, it is common ground between the parties that the method of valua- 
tion to be applied is the method approved in the Kingston case (1); the contro- 
versy has related only to the ascertainment of “ the rent which a tenant might 
be expected to pay for the whole undertaking ”’, or “‘ the rateable value of the 
entire concern ”’ (generally known as “‘the cumulo value’’), and now relates only 
to one element in the ascertainment of the cumulo value, namely, the ‘* gross 
receipts ’’. The moneys in fact received by the board in the relevant year, the 
year ending Mar. 31, 1952, included £66,170 received pursuant to “‘ precepts ”’ 
issued by the board to various lecal authorities under its statutory powers. 
The valuation officer contends (and the Court of Appeal held) that the whole of 
this sum of £66,170 should be included in the gross receipts. The board contends 
that this sum should be reduced by £3,365, for reasons which I shall state after 
setting out the relevant facts. 

The hereditaments occupied by the board extend into fourteen rating areas. 
The proceedings in which this appeal arises relate only to hereditaments in 
the Wellingborough Urban District Rating Area, and originated in two proposals, 
one made on Sept. 29, 1952, by the valuation officer and the other on Mar. 26, 
1953, by the board, for alterations in the values attributed in the valuation list 
to these hereditaments. It was, however, agreed between the parties, when the 
matter came before the Lands Tribunal on appeal from the local valuation court, 
that the tribunal should decide in the first instance the cumulo net annual value for 
the whole of the hereditaments comprised in the undertaking of the board. The 
tribunal having given its decision, the parties agreed the values which, on that 
basis, should be attributed to the hereditaments to which the said two proposals 
related; the tribunal then ordered that the assessments of those hereditaments 
should be determined accordingly. The Court of Appeal allowed an appeal by 
the valuation officer, held that the cumulo value had been wrongly decided by 
the Lands Tribunal, set aside the order of the tribunal and remitted the case 
to the tribunal, but the revised values of the particular hereditaments in question 
have not yet been determined pending the appeal to this House. 

The board came into existence on July 1, 1949, under the Mid-Northampton- 
shire Water Board Order Confirmation (Special Procedure) Act, 1949, confirming 
the Mid-Northamptonshire Water Board Order, 1948. Under this order, 
during the period from July 1, 1949, to Mar. 31, 1954, the revenue of the board 
was to be derived partly from charges made to consumers in accordance with 
the enactments relating to the supply of water previously applicable in the 
various areas within the board’s limits of supply, and partly from “ precepts ” 


(1) 90 J.P. 69; [1926] A.C, 331, 
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issued under s. 29 of the order. After Mar. 31, 1954, the whole of the board’s 
revenue (except charges for water supplied for non-domestic purposes) was to 
be derived from such precepts. 

The board’s financial year ends on Mar. 31 in each year. It is the duty of the 
board to make, before the beginning of each financial year, estimates of its 
probable revenue and expenditure (other than capital expenditure) during that 
year, including any credit or debit balance carried forward from any previous 
year. If these estimates show that the expenditure will exceed the revenue, it is 
the duty of the board to apportion (on a basis laid down by the order) the sum 
required to meet the deficiency in revenue among the local authorities whose 
districts are covered by its undertaking, and to issue to each of such authorities, 
before the beginning of the financial year in question, a precept for a sum equal 
to the amount so apportioned to that authority; each authority is bound to pay 
to the board within two months after the commencement of the year (or by 
such instalments as may be specified in the precept) the sum stated in the precept. 

The order contains no provision for the separation of any part of the revenue 
of the board for any specific purpose, and s. 27 provides that, except as otherwise 
expressly provided, all the receipts of the board shall be carried to a common 
fund and all expenses incurred by the board defrayed out of that fund. By 
s. 30, all moneys received by the board in respect of its undertaking, including 
amounts brought forward from any previous year (except certain specified 
moneys of a capital nature) must be applied for specified purposes in a specified 
order of priority. These purposes include the extension, improvement and 
construction (if the board think fit) of any works for the purpose of the under- 
taking. Any credit or debit balance remaining over in any year, including any 
balance brovght forward, must be carried forward to the following year. 

In the Lands Tribunal and the Court of Appeal the accounts of the board to 
which reference was made by both parties as the basis of the valuations on which 
they relied were those for the year ended Mar. 31, 1952; a copy of the board’s 
“ Abstract of Accounts ”’ for that year is annexed to the Case Stated. The 
estimates of revenue and expenditure for that year were made in January, 1951, 
and showed that expenditure was estimated to exceed revenue (including 
balance brought forward) by £66,170; in these estimates there was included in 
the expenditure an amount of £9,515, which it was anticipated would be required 
for the purpose of paying loan charges in respect of capital expenditure on works 
not yet in beneficial occupation. The board, accordingly, issued to the appropriate 
local authorities precepts for a total amount of £66,170 and received that sum 
from them during the year. 

The revenue in fact received by the board in the year ended Mar. 31, 1952, 
included £195,148 revenue from water charges and the said sum of £66,170 from 
precepts, a total of £261,318. The ‘‘ Surplus and Deficiency Account ” included 
in the ‘‘ Abstract of Accounts’ shows that a sum of £30,193, described as 
“excess of precept income carried forward ”’ was brought forward from the 
previous year, but neither party included any part of this sum in the “ gross 
receipts ’’ for the purposes of their respective valuations. During the year 
ended Mar. 31, 1952, the expenditure in fact exceeded the revenue, with the 
result that the ‘‘ excess of precept income ”’ carried forward at the end of the 
year was only £13,651, a reduction of £16,542 as compared with the sum brought 
forward at its beginning. The inclusion in the estimated expenditure for the 
year ended Mar. 31, 1952, of the said sum of £9,515 arose from the anticipation 
of the board, when the estimates were made in January, 1951, that £328,550 
would have to be spent in that year on works in course of construction. In fact, 
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however, only £112,167 was so spent, and the amount required for loan charges 
was only £3,365 instead of £9,515. 

Before the Lands Tribunal, the board contended that the whole of the sum 
of £9,515 should be excluded from the gross receipts, and relied on the decision 
of a Divisional Court of the King’s Bench Division in Manchester Corpn. v. 
Bolton Area Assessment Committee & Little Hulton Urban District Council (1) 
in which the previous decision of a Divisional Court in Metropolitan Water Board 
v. St. Marylebone Assessment Committee (2) was followed. This contention 
succeeded before the tribunal, but the Court of Appeal rejected it, holding 
that the Marylebone case (2) and the Manchester case (1) were wrongly decided 
and should be overruled. 

In his opening speech in this House counsel for the board stated that he would 
not pursue the contention that the whole of the £9,515 should be omitted from 
the gross receipts, and would not try to support the decision in the Marylebone 
case (2). He would, however, submit that the decision in the Manchester case (1) 
was correct, and that the £3,365 actually spent on loan charges on works in 
course of construction should be excluded from the gross receipts. 

Counsel put his submission as follows. He submitted that, in applying the 
profits basis, which is an economic theory of rent, one must begin with revenue 
to be derived from the subjects whereof the rental value is to be ascertained, 
or from any powers exercisable by the hypothetical tenant to raise revenue, for 
repairs or otherwise, in respect of those subjects. Revenue which does not 
come from either of these sources is to be disregarded. Works still under 
construction are not part of the rated hereditament, as they are not in the bene- 
ficial occupation of anyone. The board, in its capacity of hypothetical tenant, 
would have no power under s. 29 of the Order of 1948 to include in its estimate 
of expenditure sums to be expended to meet loan charges on works not in its 
notional occupation as tenant during the year in question, and not forming 
part of the rateable hereditaments. These sums are raised by the board in its 
capacity as landlord, and the hypothetical tenant has nothing to do with them. 
It is true that the whole revenue of the board is paid into one account and all 
expenditure is paid from it, but this does not mean that, for rating purposes, the 
conception of a hypothetical landlord and a hypothetical tenant must be aban- 
doned. The account must be dissected with a view to distinguishing between 
their respective contributions and expenditure, and in order to do this it is 
legitimate to have regard to the estimates, as indicating the purposes for which 
revenue was raised, in order to determine by reference to such purposes to what ex- 
tent such revenue would be potentially available to the hypothetical landlord and 
the hypothetical tenant respectively. In this case it is clear that the sum of £3,365 
was raised and expended for landlord’s purposes, namely, the payment of loan 
charges on works forming no part of the rateable undertaking. It should, 
therefore, be disregarded in estimating the receipts of the hypothetical tenant. 

Finally, counsel submitted that, even if, on the ordinary application of the 
profits system, the sum now in question would be included in the gross receipts 
of the undertaking, the present case ought to be treated as an exceptional one 
and some modification ought to be made in the application of the profits system 
to it. 

My Lords, I shall later give separate consideration to counsel’s final point, 
but, in my view, the rest of his argument is inconsistent with the application of the 


(1) (1930), 144 L.T. 570. 
(2) 86 J.P. 225; [1923] 1 K.B. 86, 
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. profits basis as it was stated in the Kingston case (1) and as it was applied in 


this House in St. James’ & Pall Mall Electric Light Co., Ltd. v. Westminster 
Assessment Committee (2). The argument is, in substance, the same as part 
of the argument which was presented, without success, by Mr. Wilfrid Greene, 
K.C., in the St James’ case (2); and a similar argument had already been 
rejected in Scotland in Aberdeen Magistrates v. Aberdeen Assessor (3), which was, 
in my opinion, rightly decided. 

The position of the hypothetical tenant was stated as follows by Lorp Buck- 
MASTER in Port of London Authority v. Orsett Union Assessment Committee (4): 


“The actual hereditament of which the hypothetical tenant is to be 
determined must be the particular hereditament as it stands, with all its 
privileges, opportunities and disabilities created or imposed either by its 
natural position or by the artificial conditions of an Act of Parliament.” 


The whole of the revenue from precepts in the present case was simply part of the 
revenue derived by the board in the year in question from the privileges thus 
described by Lorp Buckmaster, and forms part of the gross receipts of the 
board for that year. 

I find myself in entire agreement with the following passage from the judgment 
of the Court of Appeal in the present case, delivered by DENNING, L.J.: 


“Tt seems to us to be quite wrong to bring into the ‘ profits basis’ any 
of the estimates which are prepared for the purpose of calculating the 
amount of the precepts. The estimates are not binding on the board. Once 
it issues the precepts and gets the money, it can use it as it likes, provided 
of course that it uses it for the board’s purposes. No part of it is earmarked 
for any particular purpose . . . The revenue from precepts was £66,170. 
That was the revenue of the board of which it had the right to dispose as 
it wished. It ought to be taken without any deduction for interest charges.” 
Counsel sought to distinguish the Aberdeen case (3) from the present case on 

the ground that in the former case the revenue in question arose from ordinary 
charges to consumers for electricity sold to them, whereas in the present case the 
£3,365 was part of a sum raised by precept. To my mind, my Lords, this is a 
distinction without a difference for the present purpose. Moreover, the 
abstract of accounts shows no earmarking of the sum of £9,515 mentioned in the 
estimates, or any other sum, for the purpose of financing the loan charges on 
works not yet in beneficial occupation, and it is impossible for anyone to say 
from a perusal of the abstract whether the sum of £3,365 was paid out of the 
moneys received from precepts, or out of moneys received from water charges, or 
out of the “ excess of precept income ” carried forward from the previous year, 
of which (as appears from the facts already stated) at least £16,542 was spent in 
the year ended Mar. 31, 1952. 

As to the two cases already mentioned, which were relied on by counsel for 
the board in the Court of Appeal, I agree with that court in thinking that the 
Marylebone case (5) cannot stand with the reasoning of this House in the St. 
James’ case (2), and counsel does not seek to rely on it. He does, however, 
rely on the Manchester case (6). He seeks to distinguish it from the Marylebone 
case (5) on the ground that in the former case, as in the present case, the sum 

(1) 90 J.P. 69; [1926] A.C. 331. 
(2) 98 J.P. 20; [1934] A.C. 33. 
(3) 1927 S.C. 458. 

(4) 84 J.P. 69; [1920] A.C. 273. 
(5) 86 J.P. 225; [1923] 1 K.B. 86. 
(6) (1930), 144 L.T. 570. 








Justice of the Peace and Local Government Review Reports. . July 20, 1957. 


346 JUSTICE OF THE PEACE AND Vol. 


sought to be deducted from the gross receipts was expended to meet interest on 
loans in respect of works not yet completed, and he submits that the decision in 
the Manchester case (1) was correct, though the reasoning was wrong in so far as 
the court relied on the Marylebone case (2). 

Here, again, my Lords, I would borrow, with gratitude, the language of the 
Court of Appeal. The passage was directed to the entire sum of £9,515 which was 
then sought to be deducted from the gross receipts, but it applies equally to the 
£3,365 now under consideration : 


“* It is said that a hypothetical tenant would not pay any rent for works 
which were not completed, so nothing should be included on that account. 
The answer is, however, that we are not inquiring what rent he would pay 
for the yet uncompleted works, but the rent for the already completed works. 
The hypothetical landlord of a growing undertaking would reasonably 
expect to receive enough rent from the existing works to enable him to keep 
pace with his growing expenditure. The hypothetical tenant is not con- 
cerned with what the hypothetical landlord does with his money once he 
gets it. The hypothetical landlord can lay it out on maintaining the old 
works or making new ones. The whole question is what is the landlord’s 
rent? What he does with it is his concern, not the tenant’s. 

“ The point is also put in a slightly different way. It is said that what is 
being rated is the existing water system, not the uncompleted works which 
are incapable of beneficial occupation. This, however, carries the matter 
no further, since the question is always what revenue can be obtained by the 
hypothetical tenant from his occupation of the hereditaments to be rated 
and all the receipts from the precepts from part of such revenue. The 
Court of Session had this very point before it in Aberdeen Magistrates v. 
Aberdeen Assessor (3). The Aberdeen Corporation had spent £7,390 on 
interest and sinking fund on incomplete and unproductive works. It 
argued that this should be deducted from its total revenue: but the court 
held that the deduction was inadmissible. We agree with that decision and 
think we should follow it.” 


I now come to counsel for the board’s final point, already stated. He seeks 
to support it by reference to two Scottish cases. The first is Fife Assessor v. 
Dunfermline District Committee (4). The facts were that waterworks belong- 
ing to the district committee included a reservoir constructed during the 
war of 1914-18 at an exceptionally high cost. The cost had been affected 
by the general conditions affecting prices and labour during that period 
and also by the fact that the Admiralty had insisted that the work should be 
completed as rapidly as possible. The district committee admitted that the 
principle known as the “ profits system ’”’ in England and as the “ revenue 
principle ” in Scotland was applicable to the valuation of their undertaking; 
but argued that, owing to the exceptional circumstances already stated, the 
principle, if strictly applied, would lead to an unreasonable result, and that there 
ought to be some modification. The Lands Valuation Appeal Court accepted 
this argument, and made a deduction of twenty per cent. from the valuation 
ascertained according to the revenue principle, on account of the wholly excep- 
tional circumstances in which the reservoir had been constructed. 

(1) (1930), 144 L.T. 570. 
(2) 86 J.P. 225; [1923] 1 K.B. 86. 
(3) 1927 S.C. 458. 
(4) 1929 S.C. 304. 








nnhthmf & A BS mS aes a OetlUreelUelC CO 


~~. i 2 ah oe oe Oe 


Vol. 


st on 
on in 
ar as 


the 
. was 
» the 


— cr ce mw ie 


aks 


ng- 
the 


od 


he 


ig; 
he 
re 


on 














Justice of the Peace and Local Government Review Reports. July 20, 1957. 


121 LOCAL GOVERNMENT REVIEW REPORTS 347 


The second case referred to by counsel is Stirlingshire Assessor v. Stirlingshire & 
Falkirk Water Board (1). In that case, the water board had carried out 
extensions of their works under an arrangement with the Unemployment 
Grants Committee, by which they received from the committee—subject to 
a number of conditions in favour of unemployed persons—an annual payment 
for a period of fifteen years of sixty-five per cent. of the interest and sinking 
fund charges on the loan raised to meet the expenditure. The extensions, which 
at the time were not required by the board, were undertaken only in deference 
to the wishes of the committee. It was held by the Lands Valuation Appeal 
Court that, although the undertaking should be valued on the revenue principle, 
the annual payment just mentioned was of such an exceptional character that 
it did not fall to be included in the annual revenue of the board. 

My Lords, it may be that the Lands Valuation Appeal Court was justified in 
dealing with these two cases in an exceptional manner, as a most unusual position 
had arisen owing to the intervention in one case of the Admiralty, and in the 
other of a governmental committee. It is, however, unnecessary to consider them 
further, for I can see no ground for treating the present case as an exceptional 
one. There is nothing in the Case Stated to suggest that the circumstances were 
in any way exceptional or, indeed, unusual; on the contrary the facts would 
seem to negative any such suggestion. I would dismiss the appeal. 

My Lords, my noble and learned friend, LORD EVERSHED, who is unable 
to be present today, has intimated to me that he agrees with the opinion which 
I have just delivered. 


LORD RADCLIFFE: My Lords, I have some sympathy with the general 
line of criticism which has led to this appeal by the Mid-Northamptonshire 
Water Board (hereafter called ‘‘the board’’). There is, no doubt, something 
absurd in the simple proposition that the net annual value of the rateable 
hereditaments occupied by a water undertaker increases in one year as against 
the previous year merely by virtue of the fact that, in the second year, the 
undertaker has to raise and pay loan charges in respect of uncompleted works 
which are not yet contributing to the receipts of the undertaking and of which 
the undertaker is not yet in rateable occupation. Yet this is just what does 
result from using the profits basis as the method of assessment, unless there is 
some modification of the formula involved to which we ought to give recognition, 
despite the fact that no such modification has commended itself to the Court of 
Appeal. In their view, the profits basis, rightly understood, does not admit of 
any deduction being made from the gross receipts accruing to the undertaking 
from water rates, water charges or water precepts, although it is shown that part 
of the money raised was raised for or spent on loan charges in respect of the cost 
of uncompleted works. 

I think that the view of the Court of Appeal must be upheld. It does not 
seem to me that the anomaly which a comparison of the net annual value of one 
year with that of another exhibits in this case is of any determining importance, 
once it is accepted that the rent attributed to a hypothetical tenant, and, there- 
fore, the net annual value, depends in any year on the gross receipts obtained by 
the undertaker through the exercise of the statutory powers attached to the 
undertaking. The first element in the computation, the gross receipts, is arrived 
at, not by asking what maximum sum the undertaker could have got from the 
operation of his undertaking nor yet by asking what sum he should have got if 
economic theory rather than statutory powers had been the basis of his receipts 


(1) 1931 S.C. 369. 
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—an inquiry which is almost meaningless in the circumstances postulated— 
but by ascertaining what, in fact, he did get during the accounting year preceding 
the year of assessment. Computations made in this way must show up anomalies 
from year to year, because the circumstances which bring about a change in the 
gross receipts have no necessary connexion with any change in the rateable 
hereditaments themselves. Possibly the likelihood of anomalies is increased 
when, as here, a considerable part of the gross receipts is obtained by precepts 
addressed to constituent local authorities which are themselves the product 
of estimates of revenue and expenditure made before the financial year is itself 
begun, and which take account of credit or debit balances on revenue account 
carried forward from the preceding year. 

To take an instance from this case. The practical force of the board’s argu- 
ment is in the comment that the gross receipts of the undertaker would never 
have been as large as they were if £9,515 of them had not been called for by 
precept in order to provide money for meeting the loan charges for the uncom- 
pleted works. This results, it is said, in basing the net annual value of the exist- 
ing works in part on the cost of the non-existent works. In one sense this may 
be true; but at the same time there is a fallacy involved in treating it as the 
whole truth. The estimates as a whole were, no doubt, the cause of the block 
sum actually precepted for; yet the amount of that sum was as much conditioned 
by the fact that the year began with a carry-forward of £30,193 as by the expected 
requirements of loan finance for the year. Neither the carry-forward at the 
beginning of the year nor the carry-forward at the end of the year (£13,651) 
contributes to the computation of gross receipts obtained in the year. There 
is no more reason for saying that any part of the sums raised by precept in the 
year was raised for meeting loan charges on new works than there is for saying 
that these charges were met out of sums carried forward from the preceding 
year. Since the latter do not come into computation anyway, there would be 
no hardship in treating the full sum raised by precept in the year as computable 
revenue for the year. The fact as I see it is that no items of receipt can be 
allocated to items of expenditure in this way. It is not right to isolate one item 
of the composite estimates and try to reduce the computation of gross receipts 
by that amount, if only because the estimates were the cause but not the con- 
dition of the resulting precepts and the board were quite free to retain, expend or 
carry forward the sums raised when, as it turned out, the expenditure required 
for the year’s loan charges on new works was very much less than had been 
budgeted for. The receipts were general receipts. It is not right, on the other 
hand, to isolate one item of the actual expenditure and then try to reduce the 
computation of gross receipts by that amount (this is the form of the appeal as 
argued before us), because, if one is to use the profits basis at all, the question 
what is the quantum of gross receipts to attribute to the undertaker as tenant or 
the tenant as undertaker is not affected by the independent question what use the 
undertaker in his undifferentiated capacity would have to make of all or some part 
of those receipts (see the decision of this House in St. James’ & Pall Mall Electric 
Light Co., Ltd. v. Westminster Assessment Committee (1). The true question is, 
what comes to the tenant’s pocket in exercise of the undertaking. 

Regarded in this way, the present case is, I think, rather an illustration of how 
the profits basis of assessments operates in certain special circumstances than a 
convincing criticism of the general formula by which the basis is defined. In 
particular, I do not think that it is correct to say that, if the gross receipts are 
allowed to include the sum used for loan charges on the uncompleted works, 


(1) 98 J.P. 20; [1934] A.C. 33. 
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the effect is to rate indirectly hereditaments which are not capable of being 
rated directly. 

If one turns to decided cases, the general principle is to be found in the decision 
of this House in Kingston Union v. Metropolitan Water Board (1). You 
must look to “the profits earned by the whole undertaking .. . the gross 
receipts of the undertakers’’. It would be wrong to attribute any magical 
force to the use of the word “ undertaking ”’ in this context. The special point 
that is now before us was not then before the House. ‘‘ Undertaking ’’ was used 
to denote the totality of the rateable hereditaments presently occupied by the 
undertakers. So far I agree with the board. But then receipts do not arise 
from the mere occupation of physical assets. If the occupier is a statutory 
occupier they arise from the exercise of the statutory powers and subject to 
the statutory conditions which are attendant on the conduct of the undertaking 
on and through those assets. As Lorp BuCKMASTER said in Port of London 
Authority v. Orsett Union Assessment Committee (2) : 


“The actual hereditament of which the hypothetical tenant is to be 
determined must be the particular hereditament as it stands, with all its 
privileges, opportunities and disabilities created or imposed either by its 
natural position or by the artificial conditions of an Act of Parliament.” 


Now, if I take the rateable hereditaments of the board as they stood in the 
relevant year, I find that they could be put to use under the shelter of statutory 
powers which involved in part the charging of non-domestic consumers for water 
directly supplied and in part the raising of the balance needed on revenue account 
by precepts directed to the constituent local authorities on behalf of their 
ratepayers as a whole. The one as much as the other seems to me a way of 
obtaining receipts in return for the service of providing a supply of water. The 
one power as much as the other seems to me a power incidental to the under- 
taking which would pass to and be exercisable by the hypothetical tenant as 
occupier of the undertaking for the year of assessment. That, as I understand it, 
is the effect of the decision of the Court of Appeal in Dewsbury Waterworks 
Board v. Penistone Union Assessment Committee (3). I should have come to 
the same conclusion apart from that case. Does it really matter, then, that 
some of the moneys covered by the precept were raised for or expended on 
the loan charges for works not yet part of the rateable hereditament? I do 
not think so. Given different circumstances you might easily find an under- 
taker whose tariff for water supplied to individual consumers was calculated 
on the basis of covering loan charges for new but uncompleted works and 
who did, in fact, include the service of such charges among his current 
expenditure for the year. Just as much as in the present case, the result would 
be that the net annual value of the rateable hereditaments was enlarged by 
the sums required for the construction of hereditaments not themselves rateable. 
The anomaly is as great in that case as in this. On more than one occasion the 
Scottish courts have had to consider just that situation, the rating assessment 
of the statutory undertaker whose charges and, therefore, whose receipts covered 
provision for loan charges or a sinking fund in respect of uncompleted works. 
Uniformly, so far as appears, they have held that this circumstance does not 
require a pro tanto reduction of the computable receipts; see Parish Council of 
Edinburgh v. Assessor of Railways & Canals (4) and Aberdeen Magistrates v. 


(1) 90 J.P. 69; [1926] A.C. 331. 
(2) 84 J.P. 69; [1920] A.C. 273. 
(3) (1886), 50 J.P. 644; 17 Q.B.D. 384. 
(4) (1925), 35 P.L. Mag. 140. 
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Aberdeen Assessor (1). In my opinion, those decisions were correct in principle. 

Nor was their correctness challenged by the argument put forward on this 
appeal. What was said was that a critical distinction ought to be made for 
this purpose between receipts which, as in the Aberdeen case (1), arose from charges 
directly made to consumers for electricity or water.supplied through the medium 
of the existing rateable assets and receipts which, as here, arose from precepts 
which were no more than a means of covering the deficit on revenue account 
caused by the fact that the existing rateable hereditaments did not produce an 
adequate balance to meet the permissible charges on that account. Precepted 
receipts, on this view, were not to be regarded as necessarily receipts of the 
hypothetical tenant; so far as they were used for purposes extraneous to the 
service of the existing rateable hereditaments, they were ‘“ landlord’s revenue ”’ 
and, as such, to be excluded from computation. 

My Lords, I regard this distinction as unfounded. I will offer two reasons for 
my opinion. One is that receipts obtained by precept are not essentially 
different from receipts obtained by the making of direct charges to individual 
consumers. Each class of receipt arises from the exercise of a power incident 
to the undertaking to obtain money on revenue account as a return for the 
authorised operations of the year. The other reason is that neither the pre- 
cepting power nor the precepted receipts are capable of being divided between 
landlord and tenant in the way suggested. The moneys raised by precept 
(£66,170) were no more particularly applicable to the loan charges on un- 
completed works than the moneys raised by charges to domestic or metered 
consumers or the surplus brought forward from the preceding year (£30,193) 
and, even if they had been, it is, I think, fundamental that the sum of gross 
receipts in the hands of the undertaker as tenant is not to be treated as reduced 
by any consideration of the use to be made of those receipts by the undertaker 
either as landlord or in his undifferentiated capacity. 

It is this last point which is settled by the decision of this House in the 
St. James’ case (2). But, if so, the judgment in Metropolitan Water Board v. St. 
Marylebone Assessment Committee (3) cannot any longer be regarded as 
good law, because it depended essentially on the view that the part of an 
undertaker’s receipts which consisted of precepted revenue ought not to 
enter the computation of gross receipts if that revenue was raised in order to 
meet a deficiency on revenue account to which loan charges on borrowed capital 
contributed at any rate no less an amount. So to decide is to measure gross 
receipts by the purposes to which they are to be put. And, if the Marylebone 
case (3) decision can no longer be supported, no more can the decision in 
Manchester Corpn. v. Bolton Area Assessment Committee & Little Hulton Urban 
District Council (4), the effect of which was to exclude from the computation 
of gross receipts the whole sum raised by a public water rate, because the 
deficiency which that rate was to balance was contributed to by an even 
larger charge on the year for the debt service on uncompleted works. The 
ratio decidendi of this last case was that of the Marylebone case (3). 1t stands 
or falls with it. Despite the eminent authority and experience of the court which 
decided the Manchester case (4), and the sympathetic plausibility of their view, 
I do not think that in the light of the later decisions it is open to us to support it. 
I agree that the appeal must be dismissed. 


(1) 1927 S.C. 458. 
(2) 98 J.P. 20; [1934] A.C. 33. 
(3) 86 J.P. 225; [1923] 1 K.B. 86. 
(4) (1930), 144 L.T. 570. 
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LORD COHEN: My Lords, I agree with the speech which has been de- 
livered by my noble and learned friend on the Woolsack, and have nothing to 


add. 


LORD KEITH OF AVONHOLM: My Lords, the subject of valuation in 
this case is a water undertaking, and it is common ground that such an under- 
taking falls to be valued on the profits basis. The application of this basis not 
infrequently produces somewhat anomalous results, but no better system has 
been devised for valuing revenue-producing public utility concerns, which bear 
the stamp of monopolies or quasi-monopolies, and to such concerns the profits 
basis has been applied for valuation purposes for about a hundred years. It 
appeared to me that at certain points the board’s counsel sought to escape from 
the rigour of the application of this principle by seeking to equate waterworks 
under construction with a house, or a factory, under construction. But the latter 
fall to be treated for valuation purposes as units in themselves, whereas works 
under construction in a water undertaking are part of the undertaking and are 
not, in my opinion, capable of being considered in isolation, as something in 
the occupation of the hypothetical landlord. It may be that no value is generally 
attributable to such works specifically, during the construction period, a view 
on the rightness of which I express no opinion, but they cannot, in my opinion, 
be notionally severed from the undertaking as a whole in order to reduce the 
cumulo value based on the occupation of the hypothetical tenant. In this respect 
they differ from such hereditaments as farms and fishings which may have been 
acquired, as in the present case, by a water board under their statutory powers. 
These have nothing to do with the supply of water and are rightly treated separ- 
ately for the purposes of valuation, whether let or not by the statutory 
authority. 

It follows as a corollary that the revenue received from the carrying on of the 
water undertaking must be ascribed to the occupation of the hypothetical tenant, 
even if part of this revenue is raised to service loan charges in respect of works 
under construction. It was conceded by counsel for the board that this was so 
where the revenue was raised by means of charges on the consumers, but he 
drew a distinction in the case where the loan charges for uncompleted works were 
met out of public rates, or by precepts, as in the present case, on rating authorities. 
In so contending, he maintained the soundness of the decision in Manchester 
Corpn. v. Bolton Area Assessment Committee & Little Hulton Urban District 
Council (1), and distinguished Aberdeen Magistrates v. Aberdeen Assessor (2). 
In my opinion, it is impossible to draw any such distinction. Public water 
rates and water charges on consumers are sources of revenue, on either 
or both of which statutory water undertakers draw for the purpose of 
carrying on their undertaking. When the undertakers, as assumed hypo- 
thetical tenants, enter into occupation of the hereditaments these are the 
sources from which they will draw their receipts, a proportion of which they will 
be deemed to pay to the hypothetical landlord as rent. If a proportion of the gross 
receipts were to be regarded as directly derived by, or collected for, the hypo- 
thetical landlord in respect of the works under construction, I should have 
thought that these works would then be rated as a separate hereditament at a 
corresponding annual value. This would bring no advantage to the water 
undertakers, though it would benefit the rating authority within whose area the 
projected works lay. But the true view, I think, is that the total revenue 


(1) (1930), 144 L.T. 570. 
(2) 1927 S.C. 458. 
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collected, whether by way of rates or by way of water charges, is to be treated as 
referable to the rateable hereditaments occupied by the undertakers. How the 
cumulo annual value thus arrived at is to be allocated among the various rating 
areas is a matter with which your Lordships in this case are not concerned. 
The true application of the profits basis of valuation requires the whole proceeds 
raised in respect of the carrying on of a water undertaking to be regarded as 
receipts of the undertakers as hypothetical tenants and the proportion thereof 
calculated to belong to the hypothetical landlord to be treated as rent out of 
which the landlord must pay the loan charges in respect both of completed and 
uncompleted works. 

This, in my opinion, is the necessary result of working out the principles laid 
down by this House in St. James’ & Pall Mall Electric Light Co., Lid. v. West- 
minster Assessment Committee (1). Authorities more closely in point are the 
decisions of the Lands Valuation Appeal Court in Scotland in Aberdeen 
Magistrates v. Aberdeen Assessor (2) and Parish Council of Edinburgh v. 
Assessor of Railways & Canals (3). If these latter decisions are applicable, 
they are destructive of the argument for the board. Their counsel I under- 
stand accepted these decisions as sound decisions, but sought to distinguish 
them on the ground that the sums there applied to loan charges on uncom- 
pleted works were raised out of water charges levied on the consumers. 
The distinction, for the reasons I have already given, is, in my opinion, 
inept. It will also, I think, be found that the case of the Parish Council of 
Edinburgh (3) was one where the loan charges for the uncompleted works were 
met, at least in part, out of public water rates. In my opinion, these cases were 
rightly decided and the case of Manchester Corpn. v. Bolton Area Assessment 
Committee (4) was wrongly decided. I would dismiss the appeal. 


Appeal dismissed. 


Solicitors: Sherwood & Co., for C. E. Vivian Rowe, Northampton; Solicitor 


of Inland Revenue. 
G.F.L.B. 


(1) 98 J.P. 20; [1934] A.C. 33. 
(2) 1927 S.C. 458. 
(3) (1925), 35 P.L. Mag. 140. 
(4) (1930), 144 L.T. 570. 
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COURT OF CRIMINAL APPEAL 
(Lorp Gopparp, C.J., HILBERY AND STREATFEILD, JJ.) 
April 8, 15, 1957 
R. v. PERFECT 


Criminal Law—Sentence—Supervision order—Convictions and sentences ‘‘ on at 
least two previous occasions ’’—Separate appearances at separate courts of 
quarter sessions or assizes required—Breach of probation order—Sentence 
for original offence and for subsequent offence during probation period passed 
at same time—Criminal Justice Act, 1948 (11 & 12 Geo. 6, c. 58), s. 22 (1) (a). 

On Aug. 25, 1952, the appellant was placed by a court of quarter sessions on pro- 
bation for two years. He committed a further offence during the period of probation, 
and, on Aug. 23, 1954, he was sentenced by a court of quarter sessions to twelve 
months’ imprisonment for that offence and to a concurrent term of twelve months’ 
imprisonment for the original offence for which he had been placed on probation. 
On Feb. 2, 1957, the appellant was sentenced by a court of quarter sessions to 
eighteen months’ imprisonment for unlawful wounding, and the court made a 
supervision order under s. 22 of the Criminal Justice Act, 1948. 

HeEtp: that the words “ at least two previous occasions ”’ in s. 22 (1) (a) referred 
to two separate appearances each at a separate court of quarter sessions or assizes; 
since, by virtue of s. 12 (1) of the Act, the conviction in respect of which the proba- 
tion order was made did not rank as a conviction until the appellant was subse- 
quently sentenced in respect of it, when, in 1957, he appeared before the same court 
by which he was convicted in respect of his last offence, he had not been convicted 
‘“on two previous occasions *’ within the meaning of s. 22 (1); and, therefore, 
the supervision order had not been validly made and must be quashed. 

Per curiam: Where there is an appeal to the Court of Criminal Appeal against 
sentence in a case which has been sent to quarter sessions under s. 29 of the 
Magistrates’ Courts Act, 1952, it would be convenient for the committal order with 
the sentence indorsed thereon to be sent to this court for rectification if the sentence 
should be altered, just as is done with an indictment. 


APPEAL against sentence. 

On Aug. 25, 1952, the appellant was convicted of larceny and placed on pro- 
bation for two years. He committed a further offence of office-breaking and 
larceny during the period of probation, and on Aug. 23, 1954, he was sentenced 
by quarter sessions to 12 months’ imprisonment for that offence and to a con- 
current term of 12 months’ imprisonment for the original offence of larceny 
in respect of which he had been placed on probation. On Jan. 14, 1957, he 
was convicted at Sittingbourne by a magistrates’ court of unlawful wounding 
and was committed for sentence to East Kent Quarter Sessions under s. 29 
of the Magistrates’ Courts Act, 1952. At quarter sessions on Feb. 2, 1957, 
notices under s. 23 of the Criminal Justice Act, 1948, were proved, and the 
appellant admitted the aforementioned convictions and sentences. Quarter 
sessions passed a sentence of 18 months’ imprisonment and made a supervision 
order under s. 22 of the Criminal Justice Act, 1948. 

By s. 22 (1) ‘‘ Where a person is convicted on indictment of an offence punish- 
able by imprisonment for a term of two years or more and that person—(a) 
has been convicted on at least two previous occasions of offences for which 
he was sentenced to Borstal training or imprisonment .. . the court, if it 
sentences him to a term of imprisonment of twelve months or more, shall, 
unless, having regard to the circumstances, including the character of the 
offender, it otherwise determines,’’ make a supervision order. 


G. Davey for the appellant. 
Dorothy Knight Dix for the Crown. 


Cur. adv. vult. 
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Apr. 15. LORD GODDARD, C.J., read the following judgment of the 
court. This appellant was convicted by a magistrates’ court of unlawful wounding 
and committed for sentence to the East Kent Quarter Sessions where, on Feb. 2, 
this year he was sentenced to eighteen months’ imprisonment and an order was 
made under s. 22 of the Criminal Justice Act, 1948. He applied for leave to 
appeal against sentence, and was given leave only on the question whether 
such an order could be made in this case. The requisite notice was served on 
him, and, at the hearing, he admitted that, on Aug. 25, 1952, he was placed on 
probation for two years at the East Kent Quarter Sessions; that, on Aug. 23, 
1954, in respect of the commission of a further offence during the period of 
probation he was sentenced by the said court in respect of that conviction to 
twelve months’ imprisonment, and that on the same day at the same court he 
was convicted of office breaking and sentenced to twelve months’ imprisonment. 
Those two sentences were made to run concurrently. The question is whether, 
on Feb. 2 this year, when he was sentenced for the present offence, he was a 
person who had been convicted on at least two previous occasions of offences 
for which he was sentenced to imprisonment. There were thus two separate 
convictions, the first in August, 1952, and the second in August, 1954, but the 
sentences were passed on the same day. Section 8 (5) of the Criminal Justice 
Act, 1948, provides that, where it is proved to the satisfaction of the court by 
which a probation order was made, that the probationer has been convicted and 
dealt with in respect of an offence committed during the probation period, the 
court may deal with him, for the offence for which the order was made, as if he 
had just been convicted by or before the court for that offence. So the quarter 
sessions had jurisdiction to deal with him in August, 1954, both for the offence 
committed in 1952 for which he was placed on probation and the subsequent 
offence in 1954. Bys. 12 (1) of the Act of 1948, a conviction for which an offender 
is placed on probation is not deemed to be a conviction for any purpose other 
than the purpose of the proceedings in which the order is made and of any 
subsequent proceedings which may be taken against him under the foregoing 
provisions of the Act, provided, however, that where an offender who is not less 
than seventeen years of age at the time when he was placed on probation is 
subsequently sentenced for that offence this sub-section does not apply. The 
effect of this section has been explained both in R. v. Harris (1) and R. v. 
Stobbart (2). It has been emphasised how desirable it is to pass some sen- 
tence, even if a nominal one, where a probationer had broken the terms 
of his probation, so that the offence for which he had been dealt with in 
that manner would thereafter-count as a conviction. Section 22, however, 
would seem to require not only convictions on two previous occasions but 
also sentences of imprisonment on two previous occasions, for if, on one of 
the previous convictions, a fine only had been imposed the section would not 
apply. This court had to consider the words “ previous occasions”’ in R. v. 
Rogers (3), a case relating to preventive detention. The court there pointed out 
that the same construction must be given to these words in s. 22 (1) (a) as ins. 21 
(1) (b) and (2) (b) which deal with the requirements for sentences of corrective 
training or preventive detention. It was held that separate occasions meant 
appearances at a separate court of quarter sessions or assize. The conviction for 
which a probation order was made did not rank as a conviction till the appellant 
was sentenced at the sessions in August, 1954, when he was also convicted of a 

(1) 114 J.P. 535; [1950] 2 All E.R. 816; [1951] 1 K.B. 107. 


(2) 115 J.P. 561; [1951] 2 All E.R. 753. 
(3) 117 J.P. 83; [1953] 1 All E.R. 206; [1953] 1 Q.B. 311. 
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subsequent offence. We think, therefore, that the reasoning in R. v. Rogers (1) 
applies to the present case and, accordingly, we quash the order under s. 22. 

We desire to add for the guidance of clerks of the peace that it would be 
convenient, when there is an appeal against sentence in a case sent to the sessions 
under s. 29 of the Magistrates’ Courts Act, 1952, for the committal order with 
the sentence indorsed thereon to be sent to this court for rectification if the 
sentence should be altered, just as is done with an indictment. 


Sentence varied. 


Solicitors: Registrar, Court of Criminal Appeal; N. K. Cooper, Maidstone. 


T.R.F.B. 
(1) 117 J.P. 83; [1953] 1 All E.R. 206; [1953] 1 Q.B. 311. 


COURT OF APPEAL 
(DENNING, PARKER AND SELLERS, L.JJ.) 
Apr. 12, 15, 16, 1957 
RICHARDSON v. LONDON COUNTY COUNCIL AND OTHERS 


Mental Defective—Application for leave to bring action against detaining authori- 


ties—‘‘ Substantial ground ”’ for contention that authority ‘* has acted in bad 
faith or without reasonable care’*’—Lunacy Act, 1890 (53 & 54 Vict., c. 
5), s. 330, as substituted by Mental Treatment Act, 1930 (20 & 21 Geo. 5, 
c. 23), s. 16 (1)—Order for detention made by judicial authority in 1925 on 
petition of one parent—Other parent abroad—Need of other parent’s consent 
—Mental Deficiency Act, 1913 (3 & 4 Geo. 5, c. 28), s. 6 (3) (a). 

In 1922, when he was 18 years old, R. had a nervous breakdown. His parents 
sent him to an approved home, where he remained for twenty months in the 
care of Dr. C., and then to a farm, where he proved to be unmanageable. At the 
time his father was a police officer in India, and his mother, who was staying in 
lodgings in London, could find nowhere for him to stay permanently. On Jan. 
30, 1925, shortly before his twenty-first birthday, R. was taken to the L. County 
Council by his mother, his uncle, and Dr. C. Dr. C. told the L. council that 
R. was entirely beyond the control of his parents, and that two doctors were 
prepared to certify him as a mental defective. His mother was anxious that R. 
should be put under immediate restraint. R. was examined by the L. council 
medical officer, and was then taken by the L. council to a place of safety and 
there detained, pursuant to s. 15 of the Mental Deficiency Act, 1913, as a person 
whom the L. council had “ reasonable cause to believe to be a defective,” and 
had ‘‘ found neglected.”” A few days later R.’s mother presented a petition to the 
judicial authority, supported by certificates by a specialist and Dr. C., that 
R. was a mental defective, asking that he be sent to a certified home (where she 
would pay for him) in the area of the M. County Council. The judicial authority 
made the order, and R. was sent from the place of safety to the certified home. 
In March, 1925, after R.’s twenty-first birthday, his case was re-considered by 
three visitors, two of whom considered him to be defective while the third con- 
sidered he was not defective. R., therefore, continued to be detained. Some time 
later R.’s father died, and his mother was unable to pay for him and so began 
to arrange his transfer to an institution. Before the transfer had been arranged 
R. escaped. On re-capture he was taken to an M. County Council institution, 
where he remained for a few months, during which time he retained a solicitor, 
who wrote on his behalf to the M. County Council. They then said they intended 
to present another petition to the judicial authority, but later changed their 
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minds. Finally, in October, 1925, the Board of Control made an order that R., 
who had threatened violence on a number of occasions, was ef dangerous pro- 
pensities, and removed him to a suitable institution. In 1954 R. was released. 
Soon afterwards he applied to the High Court pursuant to s. 330 (2) of the Lunacy 
Act, 1890, which requires the court to be satisfied that “ there is a substantial 
ground for the contention that”’’ the proposed defendants had ‘‘ acted in bad 
faith or without reasonable care,” for leave to bring actions for negligence and 
breach of statutory duty against the L. County Council, the M. County Council 
and the Board of Control. The M. County Council then explained that they had 
changed their minds as to presenting a petition because they had at first thought 
a fresh petition was necessary to enable them to pay for R. at their institution, 
but later found it was not. Havers, J., granted R. leave to commence proceedings 
against the Board of Control, but refused him leave to commence proceedings 
against the county councils. On appeals by R. and by the Board of Control: 

HeEtp: leave should not be granted for proceedings against any of the proposed 
defendants, because :-— 

(i) the action of the L. County Council on Jan. 30, 1925, must be regarded in 
the light of the law as it was then generally understood, and not in the light of 
the narrow interpretation subsequently put on the words “ found neglected ”’ in 
R. v. Board of Control. Ex parte Rutty ((1956) (120 J.P. 153); the L. County Council 
had not acted “in bad faith or without reasonable care ’’ in 1925 because, in the 
circumstances, they might reasonably have considered that R. was “ neglected ” 
as his parents could not give him the care and control which he needed. 

(ii) although the petition to the judicial authority was presented by the mother, 
the written consent of the father as “‘ the parent ’’ was not required by virtue of 
s. 6 (3) of the Act of 1913, because the father was unavoidably away in India and 
so his consent could not have been obtained within a reasonable time, and, there- 
fore, the order of the judicial authority was good, and the Board of Control were 
entitled to act on it. 

(iii) there was a possible explanation for the conduct of the M. County Council 
in changing their minds as to a second petition to the judicial authority, and 
there was no substantial ground for the contention that, in so doing, they had been 
guilty of bad faith. 

(iv) in the circumstances the Board of Control had exercised reasonable care 
when they removed R. to another institution on the ground that he was of dan- 
gerous propensities. 

(v) in the circumstances no substantial ground had been shown for bringing 
the proposed actions. 

Per curiam: It is impossible to define what are ‘‘ substantial grounds,”’ suffice 
it to say that there must be solid grounds for thinking that there was want of 
reasonable care or bad faith. 

Per Parker, L.J.: ‘“* substantial grounds ’’ means something more than reason- 
able grounds, something short of certainty, but something considerably more than 
bare suspicion. 

APPEAL by the applicant against orders of Havers, J., refusing him leave 
to bring actions against the London County Council and the Middlesex 
County Council for breach of statutory duty and negligence resulting in 
his alleged unlawful detention under the Mental Deficiency Act, 1913. The 
Board of Control cross-appealed against the order of Havers, J., of the same 
date which gave the applicant leave to bring such an action against the Board 
of Control. 


Thompson, Q.C., and Platts-Mills for the applicant. 

Lawton for the Londori County Council. 

Wilmers for the Middlesex County Council. 

The Solicitor-General (Sir Harry Hylton-Foster, Q.C.), and Rodger Winn for the 
Board of Control. 


DENNING, L.J.: Mr. Ralph Edward Gosselin Richardson, the applicant, 
is now fifty-three years of age and he has been in an institution of one kind 
or another ever since 1925, as being a feeble-minded person under the Mental 
Deficiency Acts. After thirty years he was released, and now he seeks to bring 
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an action in the courts against the public authorities, on the ground that his 
detention was unlawful. It has been provided by Parliament that an action of 
such a kind is not to be allowed to proceed unless the person bringing it first 
gets the leave of the High Court. The Lunacy Act, 1890, s. 330 (2), as substituted 
by the Mental Treatment Act, 1930, s. 16 (1), provides that 


**. . . leave shall not be given unless the court is satisfied that there is 
substantial ground for the contention that the person, against whom it is 
sought to bring the proceedings, has acted in bad faith or without reasonable 
care.” 


The judge below was not satisfied that there was any substantial ground for such 
a contention against the London County Council or the Middlesex County Council, 
but held that there was such a ground against the Board of Control. We have 
to consider here the applicant’s appeal seeking leave to proceed against the 
London County Council and the Middlesex County Council, and the cross-appeal 
of the Board of Control saying that leave ought not to be granted to proceed 
against them. 

The applicant was born in India on Feb. 17, 1904. His father was an officer 
in the Indian police, and his mother was out there with her husband. He came 
to England when he was four years old. He was in a preparatory school here 
and in public schools, and when he was eighteen he passed the Oxford Senior 
Local Examination with honours in French; but not long afterwards he seems to 
have had a breakdown. He became very difficult and from May 23, 1923, until 
January, 1925, he was placed by his parents in an approved home which was run 
by a Dr. Harry Corner. Then, shortly before he was twenty-one, on Jan. 9, 
1925, he was sent to work, as a trial, on a poultry farm at Heathfield in Sussex. 
He did not stay there long. On Jan. 28—that is under three weeks later—his 
mother took him away. It is recorded that he had been threatening violence to the 
farmer with whom he worked and the farmer said he was quite unmanageable. 
His mother brought him to London. She had no place to take him, because she 
herself was only in lodgings; so she took him temporarily to relatives in a flat. 
We do not know how welcome he was with those relatives, but within two days 
it became urgent to find other accommodation for him. The applicant’s uncle 
apparently came up from Ringwood, and went with the mother and the boy 
to the London County Council. They were accompanied by Dr. Corner, who had 
had the applicant in the approved home for the previous eighteen months. 

Dr. Corner told the London County Council that the applicant was entirely 
beyond the control of his parents and that two doctors were prepared to certify 
him as a mental defective. Mrs. Richardson, the mother, was anxious that the 
applicant should be put under immediate restraint pending the completion of 
private arrangements for his reception into a proper institution. He was 
examined by the medical officer of the London County Council. The outcome of 
that talk and examination was that the London County Council, through their 
officers, took him to what is called “a place of safety ’, the St. Mary Abbott’s 
Hospital. In so doing, they purported to act under the authority of s. 15 (1) 
of the Mental Deficiency Act, 1913, which provided: 

“Tf any officer of the local authority authorised in that behalf or any 
constable finds neglected, abandoned, or without visible means of support 
or cruelly treated any person whom he has reasonable cause to believe 
to be a defective, he may take such person to a place of safety, and such 
person may be there detained until a petition under this Act can be 
presented.” 
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So, pursuant to that section, the applicant was taken to St. Mary Abbott’s 
Hospital. 

Within a few days, a petition was presented, as the Act required, to a judicial 
authority asking that steps should be taken in respect of the applicant; and 
the petition was made by the mother. She presented it, asking that an order 
might be made for sending him to Normansfield in Middlesex. That isa certified 
house which had been approved by the authorities for the reception of mental 
defectives where she, the mother, would have to pay for him. Her petition was 
supported by a certificate by Sir Maurice Craig, a specialist in these matters, 
and by Dr. Corner, both of whom gave full details of their reasons for believing 
him to be a mental defective. That petition being made and so supported, the 
case came before the judicial authority, a specially appointed magistrate 
(appointed under s. 10 of the Lunacy Act, 1890) and he, after hearing the 
matter, made an order, in apparently proper form, finding that the appli- 
cant “is a feeble-minded person, is a defective within the meaning of the 
Mental Deficiency Act, and is subject to be dealt with under the Act by 
reason of the following circumstances: by reason of being neglected and not 
under proper care and control ”’. That order was made on Feb. 11, 1925, and by 
virtue of it the applicant was taken from the St. Mary Abbott’s Hospital, the 
place of safety, to Normansfield, a paying home, where he remained, his mother 
presumably being responsible for the cost of his maintenance in that home. 

Shortly after he went to Normansfield, he became twenty-one, and thereupon 
under (s. 11 (2), proviso, of the Mental Deficiency Act, 1913) his case was 
re-considered. It was re-considered on Mar. 24, 1925, by three visitors; and 
it appears that there were also present Sir Maurice Craig, Mr. Langdon-Down 
(the doctor from Normansfield), Dr. Corner (the doctor who had had him at 
the approved home beforehand), the mother’s solicitors, and a solicitor repre- 
senting the applicant, the alleged defective. From such records as there are, 
it appears that all of them were of opinion that he was mentally defective, 
save one visitor who recorded an opinion the other way. In the result, seeing 
that there was not a unanimous opinion of the visitors in favour of his 
discharge, he continued to be detained at Normansfield. 

A little later the applicant’s father died. His mother was left without means 
and could not pay for him at Normansfield any longer. Accordingly, steps 
were taken to get him transferred to an institution where the local authority 
would pay for him. Before that happened, he escaped from Normansfield and 
was found two days later as he -was coming out of Ripon Cathedral. He was 
taken back, not to Normansfield, but to an institution at Brentford, where 
arrangements could be made for the local authority to pay for him. He was 
kept in that institution for a few months. During that time he applied for a 
Poor Person’s Certificate, under the old Poor Persons Rules, to bring an action 
before the court, and a solicitor wrote a few letters on his behalf, but did not 
carry it further. Ultimately, on Oct. 2, 1925, the Board of Control made an 
order that he was of dangerous propensities and he was removed to the Rampton 
Institution. He remained there, or in other institutions, until the year 1954, 
when he was released. 

Such being his history, the applicant seeks to bring an action complaining that 
from the beginning his detention was unlawful. To do this, he has to satisfy 
the court that there are substantial grounds for the contention that there was 
bad faith or want of reasonable care. I will go through the principal contentions. 
The first complaint is of the conduct of the London County Council on Jan. 30, 
1925. On that day the applicant’s mother, with his uncle and a doctor, took 






ee 
ee ee” ee ae ae ee 





————— 


ee 





———S 


Vol. 


»tt’s 


cial 
and 
‘der 
fied 
otal 


on 


PRP se+5 © & o & 


a2"Ss a 


“ 


Om 


8 





Sanna seem aaa 





Justice of the Peace and Local Government Review Reports. July 20, 1957. 


121 LOCAL GOVERNMENT REVIEW REPORTS 359 


him along to the London County Council. The officers of the London County 
Council said that they found him neglected and that they had had reasonable cause 
to believe him to be a defective, and so they took him to a place of safety. On 
behalf of the applicant it is contended that there was no possible justification for 
the suggestion that he was “‘ found neglected ”’, and that there must have been a 
want of reasonable care at least on the part of the London County Council: and 
that there might even have been bad faith, in that they may have realised that 
it was doubtful whether they had any power in law to detain him, but neverthe- 
less, in order to support the mother’s wishes, they took a chance on it and found 
him “ neglected ” when he was not so in fact. 

I cannot help thinking that that contention only sees the light of day because 
of the decision of the Divisional Court last year in R. v. Board of Control. Ex p. 
Rutty (1), where the court said that the words ‘found neglected” 
strongly suggested that the defective must be found through neglect in 
some degree of distress; and that the word “ neglected” must be construed 
as meaning physically suffering from a lack of essentials through want of reason- 
able care. Applying that case, it is said that this youth was not in the least 
“neglected ’ or “‘ found neglected’. He was being paid for by his mother; 
he was taken along in the care of his mother; he could not be said to be “‘ found 
neglected ” simply because he was beyond her control. I do not think that we 
ought to look at this case in the light of the decision in Zz p. Rutty (1). We ought 
to look at it as the law stood in 1925. At that time the courts were not disposed 
to give such a narrow construction to the word “ neglected ” as they have since 
done in Ex p. Rutty (1). In 1915, in R. v. Judge Radcliffe. Ex p. Oxfordshire 
County Council (2), the Divisional Court (consisting of Lorp Reapine, C.J., 
sitting with Dartine and Lusu, JJ.) had considered the very point. Counsel 
had there contended 

‘that the words ‘ found neglected ’, etc., point to some person, e.g., some 
officer of the local authority, finding the defective homeless or uncared 

Mana 
The court said that, although that was no doubt one kind of case contemplated 
by the section 

“ . . we think that it would be a too narrow view to take of the section 
if we were to say that a parent himself may not petition on one of these 


” 


grounds. 


In view of that case, I think that any person interpreting in 1925 the words 
“found neglected ” would have given a wider interpretation to them than was 
given in 1956. 

Looking at the words apart from authority, it seems to me reasonable to hold 
—or at least that a reasonable person might hold—that a feeble-minded person 
is “ neglected ” if he is not given the care which he ought to have, or is not under 
the control which he ought to be, both for his own good and for the good of 
others. It is obvious, of course, that if his parents and relatives are indifferent 
to their responsibility to him, not caring whether he runs wild or not, then he is 
neglected. He is neglected by his parents and relatives. Suppose, however, 
that his parents and relatives are not indifferent. They are anxious to do all 
they can for him but simply cannot manage it, so that he gets past their out- 
stretched hands and runs wild all the same. He is outside their control. He is 
not neglected by them; but many people would say that he is neglected by the 

(1) 120 J.P. 153; [1956] 1 All E.R. 769; [1956] 2 Q.B. 109. 
(2) 79 J.P. 546; [1915] 3 K.B. 418. 
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community at large. If his parents and relatives cannot give him the care and 
control which he ought to have, then the responsibility falls on the rest of the 
community and, unless and until they do something about it, he is neglected, 
not by his parents, but by the community at large. It is for that very reason that 
Parliament has seen to it that there are officers to represent the community, 
such as a constable or an officer of a local authority, who can act on behalf of the 
community at large and undertake the responsibility that falls on them. If 
they find a feeble-minded person “‘ neglected ”’ in the sense that I have mentioned, 
then it might well be thought that, on the true construction of this statute, one 
of those officers can take him to a place of safety. That seems to me to be the 
interpretation which the court had in mind in 1915 in R. v. Radcliffe (1), and 
which might reasonably be had in mind by the public authorities in 1925, when 
they acted as they did in this case. 

The present contention that this youth was not “‘ neglected” can only be 
based on the decision in 1956 in Ex p. Rutty (2). It was not apparent to anyone’s 
mind in the year 1925. For present purposes, Ex p. Rutty (2) must be put on 
one side. When that is done, I cannot see any substantial ground for saying 
that the London County Council were at fault in any way in acting on the basis 
that this youth was, in the circumstances, ‘“‘ found neglected’. They had 
reliable medical evidence that he was a mental defective. He had been in an 
approved home for eighteen months, on a farm for just under three weeks, and 
his mother had had to bring him back to London. She was in lodgings and had 
put the youth out with a cousin. How long would this cousin keep him? Who 
could take care of him? He was beyond the control of his parents and could 
not be looked after by them. So long as nothing was done to bring him under 
control, he was neglected by the community at large. In the circumstances, 
I should have thought there was reasonable ground for holding him to be “ found 
neglected ”’. 


The second complaint arises from the conduct of the judicial authority who 
on Feb. 11, 1925, made an order for the detention of this youth. The judicial 
authority acted on the footing that he was “ found neglected ”’, thus giving those 
words the same interpretation as the London County Council, and confirming 
the reasonableness of their conduct. But this particular complaint arises from 
s. 6 (3) of the Mental Deficiency Act, 1913, which prohibits the making of an 
order in certain circumstances without the consent in writing of “‘ the parent ”’; 
and it is said in this case that, as the mother was the petitioner, the “‘ parent ” 
concerned was the father, and ‘His consent ought to have been obtained. This 
is the ground on which the judge gave leave for an action to be brought against 
the Board of Control. The contention is based on some observations in R. v. 
Radcliffe (1) which appear to say that in such a case, if the mother is the 
petitioner, the father must give his consent. In that case, however, father 
and mother were living together, and the observations must be restricted 
to such a case. When the parents are not living together, but the father is 
absent for some reason—in Woodward v. Oldfield (3), the father was in 
penal servitude, and one can imagine many other cases, a father away at 
sea, or a prisoner-of-war—I cannot think that the consent of the father 
would be a necessary condition. He would not come within the definition 
of ‘“‘ parent” in this Act, because he would not at the relevant time be a 
person who undertakes or performs the duty of a parent or guardian. In 

(1) 79 J.P. 546; [1915] 3 K.B. 418. 
(2) 120 J.P. 153; [1956] 1 All E.R. 769; [1956] 2 Q.B. 109. 
(3) 91 J.P. 151; [1928] 1 K.B. 204. 
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Ahis Gise thie father was in India. In 1925 there were no air mail letters that 

sould get té and fro in a short time. It might take weeks or months to get into 
touch with the father. In my opinion, when the father is unavoidably away so 
that his consent cannot be obtained within any reasonable period of time, 
in such a case the consent of the mother is sufficient, even though she is the one 
who makes the petition. 

In these circumstances, I should have thought it could not be said that the 
judicial authority had acted without jurisdiction; but, in any case, I do not see 
that the Board of Control can be blamed. It may be that in some circumstances 
they ought to take steps to rectify a mistake by the judicial authority. Here, 
however, there was no mistake, or at any rate no want of care by them. The 
chairman of the board looked into this matter himself and gave a decision on it. 


He wrote: 
‘* As the father is in India, I think we may assume the mother is properly 
acting.” 
That shows that the point was carefully considered. In these circumstances, I 
can see no ground for the contention that there was any want of reasonable care 
or any bad faith in the Board of Control in not insisting on the father’s consent. 

So much for the order of the judicial authority, from which the whole of the 
remaining detention flows. But I have yet to deal with the position of the 
Middlesex County Council. They only took part in the detention of the applicant 
after he left the private home in Normansfield and went into their institution at 
Brentford. There is some obscurity how he actually came to be there. He was 
given leave of absence, under the regulations in that behalf, from Normansfield, 
and taken to this institution in Middlesex. It has been suggested that the 
Middlesex County Council, soon after they had the applicant in their institution, 
were very uneasy about the legal position and took steps to validate it. There 
are letters produced showing that he was told that the Middlesex County Council 
were about to present a petition to a judicial authority for an order to send him 
to a certified institution. They later dropped the idea, and it is suggested that 
the reason was because in the meantime the applicant went to a solicitor, Mr. 
Brooker Ward. He did it under the Poor Persons procedure. Mr. Brooker Ward 
wrote letters to the Middlesex County Council, obviously leading up to an action. 
Soon afterwards the Middlesex County Council wrote to Mr. Brooker Ward on 
Aug. 5 that they were going to continue to hold him under the existing “‘ Continua- 
tion Order ”’, and then wrote a letter on Aug. 14 saying that they were not going 
to proceed with the petition. 

It is said that that shows something in the nature of bad faith: that the 
Middlesex County Council saw there was something wrong with the detention 
and that, instead of taking steps to clear it up, they in effect took their chance 
and kept him there. I cannot see that there is any substantial ground for this 
contention. At the most, there is a suspicion, and I should have thought a very 
flimsy suspicion at that; and in addition we have been given a possible explana- 
tion. ;I say ‘ possible explanation ” because, after this length of time, the full 
facts cannot be discovered; but it seems very likely that all that happened was 
this:—the question arose whether the local authority had any authority to pay 
for the applicant in this institution at Brentford. It was thought at one time 
they would have to go through the procedure again of taking him to a place of 
safety and have another petition to the judicial authority. Hence the letters. 
But the Board of Control seem to have pointed out that that was unnecessary, 
because there was power under the regulations to transfer him from a certified 
house to an institution, and that thereupon arrangements could be made for 
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payment by the local authority. It was for that reason the county council did 
not go on with the proposed petition. When that explanation is proffered, any 
suspicion flies out of the window. I see no ground for allowing this man to 
bring an action against the Middlesex County Council. 

Next we come to Oct. 2, 1925, when the Board of Control made an order that 
the man was to be removed to the Rampton Institution, on the ground that he 
was of dangerous propensities. It is said that the Board of Control did not 
exercise reasonable care in this regard: but I can see no ground for that conten- 
tion. The reports made show that the applicant had threatened violence on a 
number of occasions. In order to show the deplorable state of the applicant 
then, I will read what the people at Normansfield said: 


‘‘An assistant pigman under whom he has worked at Normansfield 
informs me that he does not work well and that he is unstable. He says that 
he masturbates openly and does not conceal the fact that he discussed with 
him the question of raping a sow. He also says that he considers that he is 
a danger to other people and that he would be quite likely to do them an 
injury with a knife or other weapon if he had a grudge real or fancied against 
them.” 


Another man said 


“he imagined everyone is his enemy; he cannot work with other people; 
that he cannot control people nor can he be controlled.” 


In addition, he threatened to shoot Dr. Corner. Moreover, when there was a 
suggestion that he should be moved from Brentford to another home, several 
other homes refused because of his condition. In the circumstances, I can see 
no ground for suggesting that the Board of Control were wanting in reasonable 
care in the steps that they took to have him removed to the Rampton Institution. 

In conclusion, I may say that this seems to be one of the very cases which 
Parliament had in mind when they said that such an action as this should not be 
brought without the leave of the court. It is an unfortunate feature of mental 
illness that those afflicted by it do not realise the need for their being under the 
care and control of others. They resent it, much as a small child or a dumb 
animal resents being given medicine for its own good, and they are apt to turn 
round and claw and scratch the hand that gives it. See how the applicant, this 
unfortunate Mr. Richardson, has turned round, not only on the public authorities, 
but on his own mother. She is now eighty-one. He accuses her in these pro- 
ceedings of wickedly presenting the petition for his detention. He says the 
petition by his mother “‘ was presented in bad faith and without exercising 
reasonable care and negligently by her”. Surely, if any impartial persons look 
at the known facts, they would see that the poor woman was at her wits end to 
know what to do with her son. She went to the London County Council as a 
last resort, and only presented a petition on their suggestion. Although-he has 
made these allegations against her, I am glad to see that he has not sought to 
make her a defendant tv this action for damages, though if his case is true she 
is the origin and cause of all his troubles. If he were a man of sound mind, I 
should have thought his attack on his mother was reprehensible, but as he was @ 
sick creature, feeble-minded, incapable of telling right from wrong, he should be 
excused. In any case, I do not think that he should be at liberty, after all 
these years, to bring an action against the public authorities who were concerned 
in his case. 

Parliament has wisely provided that the applicant is not to be allowed to bring 
an action of this kind unless there is substantial ground for believing the proposed 











Vol. 


did 
any 
i to 


hat 
b he 
not 
en- 
na 
ant 


sa 
ral 
see 
ble 


ng 











Justice of the Peace and Local Government Review Reports. July 27, 1957. 


121 LOCAL GOVERNMENT REVIEW REPORTS 363 


defendants to have been guilty of want of good faith or want of reasonable care. 
This court, in Shackleton v. Swift (1), made it clear that this protection is 
not to be construed narrowly. That case shows that, although these public 
authorities may have misconstrued the Act and although they may have 
done things which there was no jurisdiction to do, nevertheless, so long as 
they acted in good faith and in a reasonable manner, they are to be protected 
from having actions brought against them. That was so under the Act of 1913. 
The Mental Treatment Act, 1930, gives even greater protection. It puts the 
burden of proof the other way round. It puts the burden of proof on the man 
who seeks to bring such an action. It goes further. It says that not only must 
there be reasonable grounds, but there must be substantial grounds for the 
contention. I do not think it possible to define what are “‘ substantial grounds ’’. 
Suffice it to say that there must be solid grounds for thinking that there was 
want of reasonable care or bad faith. 

Looking at the whole of this case, it seems to me that no substantial ground is 
shown here for bringing these actions. I would therefore dismiss the appeal in 
the case of the London County Council and the Middlesex County Council, I 
would allow the appeal of the Board of Control, and make the appropriate order. 


PARKER, L.J.: I entirely agree with all that my Lord has said, and I 
would only add a few words on the principles on which the court should act in 
exercising its discretion under s. 16 of the Mental Treatment Act, 1930. In 
the first place, it is quite clear that it is not enough for an applicant to show that 
the order under which he has been detained was made without jurisdiction, or, 
indeed, was bad on its face. ‘Those would be good grounds in proceedings for 
habeas corpus or for certiorari; but here, as the section itself shows, the considera- 
tions are entirely different, because under s. 330 (1) of the Act of 1890 (as substi- 
tuted by s. 16 (1)) it is provided that a person concerned with the reception of a 
mental deficient 


*“*. . . shall not be liable to any civil or criminal proceedings whether on 
the ground of want of jurisdiction or on any other ground unless he has 
acted in bad faith or without reasonable care.” 


Then by s. 330 (2), as so substituted, it is provided that leave of the court 


‘“*. . . shall not be given unless the court is satisfied that there is sub- 
stantial ground for the contention that the person, against whom it is sought 
to bring the proceedings, has acted in bad faith or without reasonable care.” 


The word “ substantial ”’ is not easy to define. Indeed, it is probably incapable 
of precise definition; but I take it that it means something more than “‘ reason- 
able ground ”’, which were the words used in s. 330 of the Lunacy Act, 1890, 
before it was amended by s. 16 (1) of the Act of 1930. It is, I think, at the 
opposite end of the scale (if I may use that expression) to a flimsy ground. It is 
something short of certainty, but something considerably more than bare 
suspicion. ‘‘ Bad faith” speaks for itself, and so does ‘‘ without reasonable 
care ’’, in the ordinary case; but what is the position when a person concerned 
has in good faith misconstrued the words of the statute? For myself, I take it 
to be the law that in such a case, provided the statute could, in the mind of that 
person, who is not a lawyer, reasonably be thought to bear that construction, 
it cannot be said that he has acted without reasonable care. That was said quite 
clearly by VauGHAN WriitiAms, L.J., in Shackleton v. Swift (1) to which my 
Lord has referred. The short summary of his view is found where he says this: 


(1) 77. J.P. 241; [1913] 2 K.B. 304. 





Justice of the Peace and Local Government Review Reports. July 27, 1957. 


364 JUSTICE OF THE PEACE AND Vol. 


“Under those circumstances, in my judgment, without going at further 
length through the Act of Parliament, I decide this question upon the 
ground that this Act of Parliament gives special protection to those officers 
and others acting under the powers of this Act in cases where, although they 
may have misconstrued the Act and although they may have done things 
which there was no jurisdiction to do, they have acted in good faith and in 
a reasonable manner.” 


Of course, if the words of the statute are so clear and precise that they are 
incapable, even in the mind of a layman, of bearing the construction in question, 
then that would be evidence of lack of reasonable care, if not of bad faith. 

Applying those principles to the present case, I agree with the learned judge 
that the applicant has not brought himself within the section in regard to the 
proposed action against the London County Council. Clearly they had reason- 
able cause to believe that the applicant was a defective. It is true that they 
use a rather broad description of their views in saying that there are ‘“ prima 
facie grounds for a suspicion that ”’, but if one looks at Mr. Leeming’s minute, a 
contemporary document, it is perfectly clear that Dr. Corner, in whose care 
the applicant had been, accompanied the mother, and that the London County 
Council were told that two doctors were prepared to certify. In my view, they 
clearly had grounds for that belief. 

However, then it is said—and this is the crux of the case against the London 
County Council—that this applicant was not “found neglected’ within the 
meaning of the statute, so as to enable him to be sent to a “ place of safety ”’. 
It is perfectly clear that the circumstances must be considered. As my Lord 
has said, the mother and uncle were asking, as a matter of urgency, that the 
applicant should be put under immediate restraint. He had been to a mental 
home, he had been let out on licence to a farm without success, and he had been 
brought back from the farm and housed with the mother of a cousin. That was 
the situation on Jan. 30, 1925, when the mother and uncle brought him before 
the London County Council. His mother said that she was unable to exercise 
proper control over him, and certainly was not in a position to give him the care, 
supervision and control which his mental state demanded. It seems to me that 
in those circumstances a perfectly possible construction of the Act, and prima 
facie a reasonable construction of the Act, would be that a person is “‘ found 
neglected ” who needs the care, supervision and control referred to in s. 1 (1) (ce) 
of the Act. Indeed, that was the view taken by the judicial authority. I 
suspect that that was the view taken by the applicant’s own advisers (and he had 
advisers from time to time) throughout the period of his restraint, because if 
that was thought to be the wrong construction, as was decided in Ex p. Rutty (1), 
habeas corpus proceedings would no doubt have been taken. It seems to me 
perfectly clear that, but for Hx p. Rutty (1) and the law as expounded there, these 
proceedings would never have been heard of, and for the very good reason 
that until Hx p. Rutty (1) it was thought generally that the words “ found 
neglected ”’ in s. 2, and again in s. 15, should be given a wide construction. 

As regards the proposed action against the Middlesex County Council, without 
going through the matter in detail, it seems to me that the case as presented to 
the court is really one of bare suspicion. It is suggested that the council realised 
or suspected that the original order was bad, that they were minded to initiate 
@ petition themselves to regularise the position, and that it was only when a 
solicitor on behalf of the applicant intervened that they changed their mind and 


(1) 120 J.P. 153; [1956] 1 All E.R. 769; [1956] 2 Q.B. 109. 
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hoped that nothing more would be heard of the matter. Apart from the fact 
that the Middlesex County Council never saw the order at all, and therefore could 
have no grounds whatever for suspecting any irregularity, the letters which 
have now been disclosed show on their face a perfectly innocent explanation. 

As regards the Board of Control, the real case made against them by counsel 
for the applicant, who has put forward every possible argument on behalf of the 
applicant, is this, that they should have seen from the order itself that it was bad. 
In other words, he says the order was bad on its face, that the board exercising 
reasonable care would have noted that, and that it would then become their 
duty to discharge the applicant. Whether or not it is their duty in any such 
case to take proceedings to discharge an applicant, it is unnecessary to determine, 
because there was nothing irregular on the face of the order. The same point 
arises in regard to the word “ neglected ’’, with which I have already dealt. 

The only other point is the point with which my Lord has fully dealt, namely, 
the fact that, on the face of the order, only the consent of one parent was obtained. 
Again it seems to me that the Board of Control could reasonably interpret the 
provision in s. 6, in the circumstances of this case, as requiring only the consent 
of the mother which was indeed the view taken by the judicial authority. 

Counsel for the applicant made a number of smaller points against the Board 
of Control. He said, as I understand it, that they would have seen the dissenting 
opinion of Dr. Leeson on the reconsideration on the applicant attaining twenty- 
one years of age, and he says that they should have made further inquiries, or 
again should have discharged the applicant. Even if they did see that opinion, 
I doubt whether they were bound to take any steps whatever, nor do I see what 
they could have done. The statute provides that the applicant shall only be 
released on attaining twenty-one if the visitors agree to that course. They did 
not all agree to that course, and accordingly he had to stay, as he did, under the 
statute, in the institution. 

Finally, it is said that the Board of Control failed to take reasonable care in 
making the order of transfer to Rampton. I think counsel for the applicant 
realises that that is perhaps his weakest point, because for the reasons given by 
my Lord, there was ample evidence on which the Board of Control could act. 

Accordingly, I would dismiss the applicant’s appeal and allow the appeal of 
the Board of Control. 

SELLERS, L.J.: I so entirely agree with the judgment delivered by my 
Lord that I hope it will not be showing any lack of appreciation to the skill, 
discretion and tenacity of counsel’s argument on behalf of the applicant if I 
add no further words of my own. 

Appeal dismissed: Board of Control’s cross-appeal allowed. 

Solicitors: Robert K. George; J. G. Barr; Kenneth Goodacre; Solicitor, 
Ministry of Health. 


HS. 
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CARDIFF ASSIZES 
(ByRNE, J.) 
R. v. BEYNON 
April 3, 1957 


Criminal Law—Trial—Plea—Fitness to plead—Issue raised by prosecution— 
Right of defence to require the general issue to be tried before issue of fitness 
to plead—Criminal Lunatics Act, 1800 (39 & 40 Geo. 3, c. 94), s. 2. 

Before the defendant, who was indicted for murder, had entered a plea on being 
arraigned, the Crown raised the question of his fitness to plead and applied for 
this issue to be tried as a preliminary issue. The defence submitted that this 
issue should not be tried as a preliminary issue on the application of the Crown 
if, as in this case, the defence desired the general issue to be tried first, the pro- 
visions of s. 2 of the Criminal Lunatics Act, 1800, not being mandatory. 

Hetp: the question of the defendant’s fitness to plead must be tried, as a pre- 
liminary issue, because an insane person could not be tried, and, on the court’s 
attention being drawn to the fact that there was this preliminary issue, the court 
was bound to try it. 

R. v. Roberts (1953) (117 J.P. 341) not followed. 

TRIAL on indictment. 

The defendant, Henry Beynon, was charged, before ByRNE, J., and a jury, with 
murder. Before his plea was taken, counsel for the Crown applied for the 
question whether the defendant was fit to plead to be tried as a preliminary 
issue. Counsel for the defence contended that this question could not be tried 
as a preliminary issue on the application of the Crown if the defence desired 
the general issue to be tried first, as it did in the present case. 


Elwyn Jones, Q.C., and Alun Davies for the Crown. 
Richards, Q.C., and D. B. Isaac for the defendant. 


BYRNE, J.: Before the plea was taken in this case, counsel for the Crown 
drew my attention to the fact that there was a preliminary issue to try, namely, 
whether the defendant is insane so that he cannot be tried on this indictment. 
Counsel for the defendant thereupon objected to the empanelling of a jury to 
try that issue and he put his argument in this way. He said that, unless the law 
compelled the court to deal with the issue of insanity, then natural justice 
required that the general issue should be tried. He said that he desired the 
general issue to be tried and, therefore, objected to the trial of the preliminary 
issue. 

Counsel referred to R. v. Roberts (1) as authority for the proposition that 
the general issue could be tried before the issue of insanity. That was a case 
which was tried, I think, in this very court by Drevin, J., where a man 
charged with murder was tried, first, on the issue whether he was mute of 
malice or mute by the visitation of God, and, it being found that he was 
mute by the visitation of God, the question then arose whether there should be a 
trial of the preliminary issue whether he was insane so that he could not be tried. 
On objection being raised by the defence to that course and on the defence 
applying for the general issue to be tried, the learned judge ultimately came to 
the conclusion that the general issue should be tried first. His attention, I feel, was 
not drawn to one or two matters to which my attention has been drawn by 
counsel for the Crown, but I would say, first, that, in the light of my experience 
both at the Bar and on the Bench, it sounds to me a novel proposition that the 
preliminary issue should not be tried. 


(1) 117 J.P. 341; [1953] 2 All E.R. 340; [1954] 2 Q.B. 329. 
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As I have always understood the law and as I have always seen it administered, 
if the court is aware of the fact that there is a preliminary issue whether the person 
who is charged before the court on an indictment is insane so that he is unfit to 
be tried, it is the duty of the court to see that that issue is tried, even though no 
application is made by the prosecution or by the defence. I find that that view 
of the law is fortified by a judgment delivered by Humpureys, J., in R. v. 
Dashwood (1). In that case he was giving the judgment of the Court of Criminal 
Appeal, which was composed of himself, H1tBery and Tucker, JJ. It is only 
necessary to refer to one passage in the judgment for my present purpose. 
In that passage HumpHREys, J., said: 

*“* Tt is a cardinal principle of our law that no man can be tried for a crime 
unless he is in a position to defend himself, and that includes his being in a 
mental condition to defend himself, and that matter was present to the 
minds of his counsel when this man pleaded not guilty. It was open to 
them at that time, if they had so desired, indeed it was their duty if they so 
thought, to insist that the question of the prisoner’s ability to plead be put 
to the jury. It should be known that the court acts in such a case upon 
any information conveyed to it from any quarter. It may come from the 
defendant himself, or his advisers, or from the prosecution, or from an 
independent person, such as the medical officer of the prison where the 
prisoner has been confined.” 

That appears to me to be the plainest possible statement of the way in which 
this matter has always been dealt with by the courts. 

There is another case, R. v. Rivett (2) in which Lorp Gopparp, C.J., gave 
the judgment of the court. In that case, on arraignment, the preliminary 
issue had been tried at the Suffolk Assizes on the application of counsel for 
the prosecution, and the jury had found that the appellant was fit to plead. 
The trial could not take place at the Suffolk Assizes owing to lack of time, 
and was adjourned to the Norfolk Assizes. At the Norfolk Assizes, counsel 
for the defence applied for the preliminary issue to be re-tried, and the 
learned judge acceded to that request. It was re-tried, and again the jury found 
that the appellant was fit to plead. What was said in the Court of Criminal 
Appeal is, in my view, important, although it is obiter. The court consisted of 
Lorp Gopparp, C.J., HumpHREYs and SELLERS, JJ. Lorp Gopparp, C.J., 
in giving the judgment of the court, said: 

“Tt is now necessary to refer to what happened at the trial, which, at any 
rate in one respect, was somewhat unusual. Counsel for the prosecution 
informed the judge when the prisoner was brought up at the Suffolk Assizes 
that he was instructed that there was a question as to the prisoner’s fitness 
to plead; this was a perfectly correct course for the prosecution to take, and 
a jury was accordingly sworn to try that issue.” 

Apart from R. v. Roberts (3), I know of no case which says that that is not the 
proper course to take. But authority for the course which the prosecution 
invite me to take, namely, to direct the trial of the preliminary issue, goes back 
to the days of HALE, and I am very much indebted to counsel for the Crown for 
providing me with an extract from HaALe’s PLEAS OF THE CROWN, vol. 1, p. 34, 
which reads: 

‘* Tf a man in his sound memory commits a capital offence, and before his 

(1) [1942] 2 All E.R. 586; [1943] K.B. 1. 


(2) (1950), 34 Cr. App. Rep. 87. 
(3) 117 J.P. 341; [1953] 2 All E.R. 340; [1954] 2 Q.B. 329. 
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arraignment he becomes absolutely mad, he ought not by law to be arraigned 
during such his phrensy, but be remitted to prison until that incapacity be 
removed. The reason is, because he cannot advisedly plead to the 
indictment.” 


The next authority which, I think, is of importance in considering this matter 


is R. v. Berry (1). In the judgment of Ketty, C.B., this passage occurs: 


‘Further, I believe it to have been the law from the earliest times, 
that if it is found at the trial of a prisoner that he cannot understand the 
proceedings, the judge ought to discharge the jury and put an end to the trial, 
or order a verdict of not guilty.” 


Then he went on: 


“The jury here have expressly found the prisoner incapable of under- 
standing, and it needs no argument to show that, under such circumstances, 
he ought not to be convicted.” 


Lusu, J., said: 


‘““T am of the same opinion. If it appears at any time during the trial 
that the prisoner is of non-sane mind, the proper course is to stop the trial and 
direct him to be detained during the Queen’s pleasure. On that I base my 
judgment. Such course was adopted in the present case. I understand 
the finding of the jury, that the prisoner was not capable of understanding, 
and, as a fact, had not understood, the nature of the proceedings, to mean 
that the prisoner has not sufficient intellect to understand the nature of 
the proceedings.” ~ 


That case was tried in 1876, but, prior to that, in the year 1800, the Criminal 
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Lunatics Act, 1800, had been passed. Counsel for the defence invites me to take 
the view that that Act is not mandatory. It is true that the Act does not say that 
a jury shall be empanelled and that the issue shall be tried whether a person is 
insane so that he cannot be tried, but, as I see it, it is a statute which can be 
said to be declaratory of the common law; certainly it is in conformity with the 





opinion expressed in HALE’s PLEAS OF THE CROWN. Section 2 of the Criminal 


Lunatics Act, 1800, provides: 


sé 


. if any person indicted for any offence shall be insane, and shall upon 
arraignment be found so to be by a jury lawfully impannelled for that 
purpose, so that such person cannot be tried upon such indictment 

it shall be lawful for the court before whom any such person shall be brought 
to be arraigned or tried as aforesaid to direct such finding to be recorded 


” 


It is not without interest, I think, to observe that the section goes on: 


“ec 


. . . if any person ‘charged with any offence shall be brought before 
any court to be discharged for want of prosecution, and such person shall 
appear to be insane, it shall be lawful for such court to order a jury to be 
impannelled to try the sanity of such person; and if the jury so impannelled 
shall find such person to be insane, it shall be lawful for such court to order 
such person to be kept in strict custody, in such place and in such manner 
as to such court shall seem fit . . .” 


(1) (1876), 40 J.P. 484; 1 Q.B.D. 447. 
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It appears to me that the law has always been that an insane person cannot 
be tried, and, although it is with the most profound regret that I find myself in 
disagreement with DEviin, J., nevertheless I cannot avoid it, and the conclusion 
at which I have arrived is that, on my attention being drawn to the fact that 
there is a preliminary issue, that issue is one which the court is obliged to try. 
That is based on the fact, not only that there is provision for such procedure 
by the Criminal Lunatics Act, 1800, but that there is authority for that procedure 
going back as far as Hate. For those reasons this objection fails and I order a 
jury to be empanelled to try the preliminary issue. 

Solicitors: Director of Public Prosecutions; Andrew, Thompson & Partners, 


Swansea. 
G.F.L.B. 


PROBATE, DIVORCE AND ADMIRALTY DIVISION 
(Lorp MERRIMAN, P., AND WALLINGTON, J.) 
May 2, 3, 1957 
DAVIES v. DAVIES 


Husband and Wife—Maintenance—Concurrent jurisdiction—Refusal by justices 
to make order—Appeal to Divisional Court—Summary Jurisdiction (Married 
Women) Act, 1895 (58 & 59 Vict., c. 39), s. 10, s. 11. 

By s. 10 of the Summary Jurisdiction (Married Women) Act, 1895, justices 
may refuse to make an order where “ the matters in question between the parties 
or any of them would be more conveniently dealt with by the High Court ” and 
in such a case there is no right of appeal against their decision. 

The wife complained to the justices that the husband had deserted her three 
months before the date of the complaint, that he had been guilty of persistent 
cruelty towards her, and that he had wilfully neglected to provide reasonable 
maintenance for her and the child. The justices, however, refused to make an 
order, holding, under s. 10 of the Act of 1895, that the matters in question would 
be more conveniently dealt with by the High Court. The justices particularly 
had in mind the fact that, if they found any complaint proved, their powers 
respecting an order for custody of the child were limited compared with the powers 
of the High Court. The wife appealed. The husband contended that by virtue 
of s. 10 of the Act of 1895 the wife had no right to appeal against the justices’ 
refusal to make an order. 

Hep: the wife had a right of appeal to the Divisional Court by virtue of s. 11 
of the Act of 1895 since (i) the separation having lasted only three months, the 
question of desertion could not be the subject of a substantive charge in the High 
Court; (ii) on the facts the question of desertion was integrally bound up with 
the charges of cruelty and wilful neglect to maintain; and, accordingly, (iii) s. 10 
did not apply since there was no concurrent jurisdiction between the High Court 
and the magistrates’ court in respect of the wife’s complaints. 

Per CurtAM: Where in cases under the Summary Jurisdiction (Separation and 
Maintenance) Acts, 1895 to 1949, the justices cannot make an order for custody, 
e.g., in favour of the husband or restraining the wife from taking the child out 
of the jurisdiction, they can refuse to make any order for custody and leave one 
or other of the parties to apply for an order for custody, e.g., under the Guardian- 
ship of Infants Acts, 1895 to 1949. 

APPEAL by wife against the refusal of the Carmarthen justices to make an 
order on her three complaints alleging (i) that the husband had deserted her 
on and from Mar. 27, 1956, (ii) that he had been guilty of persistent cruelty 
towards her within the six months before that date, and (iii) that he had 
been guilty of wilful neglect to provide reasonable maintenance for her 
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and the child of the marriage after Mar. 27, 1956, and before the date of the 
complaint. The reason for their refusal to adjudicate in the wife’s complaints 
was that the justices held, by virtue of the Summary Jurisdiction (Married 
Women) Act, 1895, s. 10, that they would be more conveniently dealt with by the 
High Court. 


Merrylees for the wife. 
Elson Rees for the husband. 


LORD MERRIMAN, P.: The questions are whether the justices were right 
to refuse to make any order, and, if their correctness in doing so is in doubt, 
to put it neutrally, whether that is a proper subject-matter of appeal to this 
Division. Section 10 of the Summary Jurisdiction (Married Women) Act, 1895, 
reads as follows: 


“If in the opinion of a court of summary jurisdiction the matters in 
question between the parties or any of them would be more conveniently 
dealt with by the High Court, the court of summary jurisdiction may refuse 
to make an order under this Act, and in such case no appeal shall lie from 
the decision of the court of summary jurisdiction.” 


There follows a proviso, which I need not read, to the effect that when the matter 
gets to the High Court the judge may say “ I do not agree with this. It would be 
more convenient for it to be dealt with by the magistrates ’’, and send it back 
again, or part of it. Then, to add point to it, I ought to read s. 11: 


‘** Save as is hereinbefore provided, an appeal shall lie from any order or 
the refusal of any order by a court of summary jurisdiction under this Act 
to the Probate, Divorce and Admiralty Division of the High Court of 
Justice...” 


The justices have plainly refused to make an order, and the question is whether 
that refusal is subject to the right of appeal under s. 11, or whether it is 
covered by the words “ Save as is hereinbefore provided ”’, namely, by s. 10, 
where no appeal lies. 

I want it to be understood throughout the whole of my judgment that I do 
not think that it is possible to lay down cast-iron rules which are applicable to 
all cases. For that reason, as I now think rightly, we insisted on reading the 
evidence in the case up to the point at which the decision to refuse to make an 
order and to send it up to the High Court was taken. It was suggested that 
the words “ the matters in question between the parties or any of them ”’ were 
of doubtful interpretation, and that it was not clear whether the words “or any 
of them ” refer to “ the matters ”’ or to “‘ the parties’. Speaking for myself, I 
think that this is as plain as a pikestaff. Putting it colloquially, ‘‘ the matters 
in question between the parties’ are hyphenated, and the words “or any of 
them ” refer to “ the matters ’’ and not to “‘ the parties’. In other words, the 
question is whether the subject of litigation between the parties, whom the 
Act contemplates can only be two, namely, the husband and the wife, can be 
sub-divided so that there are two or more matters in relation to which a choice 
to refer the decision to the High Court can more conveniently be made. 

In the present case there were three matters before the magistrates’ court. 
There was the matter of the complaint of desertion, there was the matter of the 
complaint of persistent cruelty, and there was the matter of the complaint of 
wilful neglect to maintain. In respect of each complaint there was the sub- 
sidiary question whether any and if so what order should be made in respect of 
that particular complaint, if found to be proved. In my opinion the proper 
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‘matters ’’ as being the several complaints, for I 


‘ 


approach is to deal with the 
do not think, speaking generally, that magistrates may decide the matter 
whether the complaint is proved and then refer to the High Court the matter 
(a) whether a separation order should be made, (b) whether maintenance should 
be given, and, if so, how much, (c) whether the custody of the child should be given, 
and, if so, how much maintenance should be allocated in respect of that cireum- 
stance. The thing is intended to be dealt with more generally. The matters 
are the subject-matters of these complaints, namely, desertion, persistent 
cruelty and wilful neglect to maintain. If justices decide that any of these 
matters is more conveniently to be dealt with in the High Court, well and good, 
always assuming, as I will point out in a minute, that the High Court has juris- 
diction to deal with it. I do not think that if the justices get to the stage of 
assuming the jurisdiction to decide the principal matter there is any room for 
referring to the High Court what the consequential order should be in terms of 
money or in terms of custody or the like. The point is important, and is more 
practical than academic. The point in the present case is not academic, for the 
reason that it is plain that the magistrates have referred these three matters to 
the High Court because, if the wife had proved her case, which is left in doubt, 
one of the orders, manifestly, which she could get and which she was claiming, 
would be the custody of the child of the marriage, with consequential maintenance, 
and they have thought it better to avoid dealing with any of the matters because 
in respect of that particular issue it is common ground that they have no power 
to say that the child is not to be taken out of the jurisdiction. This is a practical 
proposition here, for on the evidence it is quite plain that this German wife, 
the widow of a German soldier killed in the war and afterwards married to a 
British soldier in the army of occupation, is only too anxious to get back to her 
native land with the child. I express no opinion whatever about the merits of 
that desire, and, indeed, I am going to express no opinion about the merits of 
any part of this case, because I think it is absolutely vital that the whole merits 
of the case, which is not by any means a simple one, should be left open. 

I want to deal with the true interpretation of this section, and to consider 
whether we are being asked to usurp a jurisdiction which the section says that 
we are not entitled to exercise. We have been referred to two cases on this 
point, though neither has been read in detail. They are a decision of the Court 
of Appeal in Perks v. Perks (1), and, in particular, the leading judgment of Lorp 
GREENE, M.R.., and a decision of this court, by which, of course, we are bound, in 
Smyth v. Smyth (2). It will be remembered that the issue, which is not appeal- 
able, is a decision of the justices that the matters or any of them, that is to say, 
the desertion, the cruelty, or the wilful neglect to maintain complaints, respec- 
tively, would more conveniently be dealt with by the High Court than by them- 
selves. That is the question in issue. The decision of the Court of Appeal 
in Perks v. Perks (1) was that that very wording assumed that there was 
concurrent jurisdiction in both courts, and that it was a mere question of 
choice of the convenient forum to decide the particular matter. It is per- 
fectly true that in Perks v. Perks (1) the question was the revocation of a 
maintenance order already made in a magistrates’ court, and that, as there 
is no statutory power whatever in the High Court to revoke such an order, 
there was no concurrent jurisdiction; thus there was no question of choice 
of forum to which recourse might be had, because there was only one forum 
which had jurisdiction to revoke such an order, and that was the magistrates’ 


(1) 110 J.P. 94; [1945] 2 All E.R. 580; [1946] P. 1. 
(2) 120 J.P. 307; [1956] 2 All E.R. 476; [1956] P. 426. 
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court. That was developed more fully in the rather more complicated case of 
Smyth v. Smyth (1). In my opinion it would be tedious to go through the details 
of that case. That case decided that in any matter where there is concurrent 
jurisdiction in a court of summary jurisdiction and in the High Court (so far 
following what Lorp GREENE, M.R., said in Perks v. Perks (2)), then, if in the 
opinion of the court of summary jurisdiction the matter would be more con- 
veniently dealt with by the High Court, the court of summary jurisdiction may, 
under s. 10 of the Act of 1895, refuse to adjudicate, and there is no appeal, 
subject to the proviso that the High Court may send the matter back if it thinks fit. 
Thus it is a condition precedent that the matter may be investigated and deter- 
mined by either court. It is rightly not disputed that that is a perfectly correct 
interpretation of the case law as it stands at the moment, and it is not disputed 
that if that condition, namely, that the matter may be investigated and determined 
by either court, is not fulfilled, then there is no concurrent jurisdiction, there is 
no choice between two possible forums, and appeal is allowable. 

That is how the matter stands as a matter of law. Therefore, in practice, 
coming again to the matters in question in the present case, the question is 
whether these magistrates have rightly assumed that this is a case in which 
there are two equally convenient forums. As I have said, a question of this 
sort can only be properly investigated in light of the real circumstances of the 
particular case, because there may be cases in which it might be possible to say 
that the lack of concurrence in the jurisdiction was wholly irrelevant, and I 
propose to deal with realities in this case. We have read, and I am glad that 
we have read, the evidence. It is plain why this multiplicity of issues is, in fact, 
integrally bound up together. For it is the wife’s case that because of the things 
that she complained of as evidence of cruelty she decided to leave home, and 
decided, as she says very plainly, never to return to cohabitation with her 
husband. Whether that is right or wrong is neither here nor there for the 
moment, but that there is an integral connexion between the two complaints is 
plain on the face of the evidence. Moreover, it is equally plain that the question 
of wilful neglect to maintain may be integrally bound up with the wife’s success 
or failure on the charge of desertion. If she had no justification for leaving 
home it may be that she has put herself out of court, as a deserter, from obtaining 
maintenance on the ground of wilful neglect to maintain. I am not hinting or 
pretending to hint at what the decision should ultimately be. I am merely 
stating what is, in my opinion, an indisputable fact, that the present is a case in 
which, as a matter of substance and of fact, these three complaints are, or 
certainly may be, to put it at its lowest, integrally bound up together. The 
magistrates have declined jurisdiction to decide any one of them, and have sent 
the whole lot, lock, stock and barrel, to the High Court, chiefly, it is true, because 
of the issue of custody. 

It is plain beyond a peradventure, that since the separation occurred on Mar. 
27, 1956, the issue of desertion could not properly be referred to the High Court, 
because, so far as I know, there is no substantive provision whereby the issue of 
desertion, three months before the date of the proceedings, can be brought 
before the High Court for any form of substantive relief. No doubt, incidentally 
it might arise in other matters. It might arise as a discretionary bar; for 
example, it might arise for the purpose of reviving some antecedent offence which 
had been condoned, as in Beard v. Beard (3), but there is no substantive 


(1) 120 J.P. 307; [1956] 2 All E.R. 476; [1956] P. 426. 
(2) 110 J.P. 94; [1945] 2 All E.R. 580; [1946] P. 1. 
(3) [1945] 2 All E.R. 306; [1946] P. 8. 
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complaint for desertion for a period which is limited to three months which 
could properly be brought in the High Court. It is perfectly true that the 
justices could have said, as a matter of construction of s. 10 of the Summary 
Jurisdiction (Married Women) Act, 1895, that they would retain the matter 
of desertion, because they realised that there was no concurrent jurisdic- 
tion about that, but would refer the matters of persistent cruelty and wilful 
neglect to maintain. If they had done that, however, they would have been 
plainly wrong, because no court can decide the question of desertion on the facts 
of the present case without linking it up with the question of cruelty and the 
question of wilful neglect to maintain. That is only a development of what I 
have said before. But they have not done that, so the case cannot be justified 
by a division of the ‘‘ matters ” under s. 10. They have referred all the matters, 
and, in my opinion, this is so plainly wrong on the facts of the present case that 
it is a matter for appeal because there is plainly no concurrent jurisdiction on the 
subject of desertion. This, for the reasons which I have given, really lies at the 
root of the matter. In my opinion we have no option but to reverse this order 
and send these matters back for determination in the magistrates’ court. 

I only want to add one other word, because great play has been made about 
the absence of any jurisdiction on their part to restrict any custody to the wife 
to this country and to prohibit her taking the child out of the jurisdiction. It 
is perfectly true that in other respects, too, magistrates have a limited juris- 
diction as to custody. It required legislation, for example, to give them 
power to deal with the access of the other spouse, but one thing that is clear is 
that except in certain special cases they have no power to order custody to the 
husband under the summary jurisdiction code, as distinct from the Guardianship 
of Infants Acts, 1886 and 1925. It may well be, though I do not say that it should 
be so, that if they think that a wife is going to smuggle the child out of the 
jurisdiction, the husband would be the proper custodian; but under this code 
they have no power to make such an order on a wife’s complaint just as they have 
no power to restrain the wife from taking the child out of the jurisdiction. How 
precisely they should deal with that is a matter for them if this question of 
custody becomes a vital issue, but the other complaints, about which I say 
nothing, are not yet proved. I can see nothing wrong, however, in justices 
saying that they are not going to make a custody order—that they can- 
not refer the question of custody on this particular complaint to the High 
Court because that would be taking two bites at the cherry; but that they can 
leave the question of custody to be dealt with by either party under the pro- 
visions of one Act or jurisdiction or another, and in one court or another, as they 
think is appropriate. Speaking for myself, I do not think that anybody could 
complain of that. 

For the moment, however, we are concerned with the right of the wife to have 
her three matters of complaint tried by these justices. In my opinion that is 
inescapable, and this appeal ought to be allowed. 


WALLINGTON, J.: I agree, and having regard to the fact that the judg- 
ment just delivered by my Lord has covered every point that arises in the case, 
I do not find it necessary or desirable to add anything to it. 

Appeal allowed. 
Solicitors: Rhys Roberts & Co., for W. Davies & Jenkins, Llanelly; R. I. 
Lewis & Co., for Leslie Williams, Llanelly. 


G.F.L.B. 
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COURT OF APPEAL 
Lorp EversHED, M.R., Morris AnD PEARCE, L.JJ.) 
May 3, 6, 7, 1957 
CRITCHELL v. LAMBETH CORPORATION 


Housing—Closing order—Underground rooms—Fitness for human habitation— 
Standard to be applied—Housing Act, 1936 (26 Geo. 5 & 1 Edw. 8, c. 51), 
s. 12 (2) (6)}—Housing Repairs and Rents Act, 1954 (2 & 3 Eliz. 2, c. 53), 
s. 9 (1). 

A local authority made a closing order relating to a basement flat on the ground 
that it comprised underground rooms which did not comply with regulations 
made by the local authority, and were, therefore, deemed to be unfit for human 
habitation by reason of s. 12 (2) (b) of the Housing Act, 1936. On appeal by the 
owner to the county court under s. 15 of the Act, the closing order was quashed 
on the ground that s. 9 of the Housing Repairs and Rents Act, 1954, laid down 
the sole test for fitness for the Housing Act, 1936, and that the council was no 
longer able to rely for the test of unfitness on s. 12 (2) of the Act of 1936 and the 
regulations made thereunder. On appeal by the council, 

HELD: the closing order was rightly quashed because s. 9 of the Act of 1954 
superseded s. 12 (2) of the Act of 1936 so as to provide in regard to underground 
rooms the sole standard of fitness or unfitness for human habitation, and to render 
no longer operative for that purpose the provisions of s. 12 (2) of the Act of 1936 
or any regulations made thereunder. 

APPEAL by Lambeth Borough Council from an order of His Honour JUDGE 
CLOTHIER, at Lambeth County Court whereby he allowed an appeal by Mrs. 
Eileen Critchell against a closing order made by the council on Oct. 8, 1956, 
in respect of a basement flat owned by Mrs. Critchell, and ordered the closing 
order to be quashed. 

Kenneth Jones for the council. 

R. G. Freeman for the owner. 


LORD EVERSHED, M.R.: The difficult question, for difficult it seems to 
me to be, which has been debated on this appeal, arises out of the language of 
the Housing Act, 1936, and the Housing Repairs and Rents Act, 1954. 

On Oct. 8, 1956, the Lambeth Borough Council (referred to hereinafter as 
“the council’’) made a closing order in respect of certain basement rooms 
which were together occupied as a dwelling-house in No. 88, Herne Hill. The 
house itself is owned by Mrs. Critchell "(referred to hereinafter as ‘‘ the owner ”’), 
and we understand that the basement rooms at all relevant dates were separately 
occupied by a family by the name of Collins. The closing order made by the 
council was justified by, and based on, s. 12 (2) of the Housing Act, 1936, and 
certain regulations made by the council thereunder. Section 12 (2) reads: 


‘** A room the surface of the floor of which is more than three feet below 
the surface of the part of the street adjoining or nearest to the room, or more 
than three feet below the surface of any ground within nine feet of the room, 
shall for the purposes of this section be deemed to be unfit for human 
habitation, if either—(a) the average height of the room from floor to 
ceiling is not at least seven feet; or (b) the room does not comply with such 
regulations as the local authority with the consent of the Minister may 
prescribe for securing the proper ventilation and lighting of such rooms, 
and the protection thereof against dampness, effluvia, or exhalation . . .” 


In the present case nothing turns on para. (a) of the sub-section, because we 
understand that the height of the rooms, from floor to ceiling, on average is not 
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less than seven feet. It is said, however, and it is not disputed for the purposes 
of this appeal, that in certain respects the rooms do not comply with the regula- 
tions which were promulgated by the council pursuant to the sub-section with 
the consent of the Minister. It, therefore, follows that, if the council are entitled 
now to rely ons. 12 (2) and these regulations, the closing order was validly made. 
If, on the other hand, the council are not able now to rely on the sub-section and 
the regulations, the closing order was not validly made. The owner took the 
matter, as she was entitled to do, by way of appeal to the county court, alleging 
that, by reason of s. 9 of the Housing Repairs and Rents Act, 1954, the council 
were no longer able to rely on s. 12 (2) of the Act of 1936 and the regulations. 
This argument prevailed before the county court judge and the council have 
now appealed to this court. 

I have already said that, to my mind, the case is one of considerable difficulty, 
but, in my judgment, in this court we are bound to answer the present question 
in the owner’s favour by reason of the decision of this court in London Hospital 
(Board of Governors) v. Jacobs (1). Having regard, however, to the difficulties 
of the present case, and out of respect to the argument which has been put 
forward by counsel for the council, I shall make some references to the relevant 
sections of the Acts. 

I begin with s. 9 of the Act of 1936. That section empowers a local authority 
to require insanitary houses to be properly repaired. The opening phrase of 
s. 9 (1), as it originally ran, read thus: 

‘“* Where a local authority, upon consideration of an official representation, 

or a report from any of their officers, or other information in their possession, 

are satisfied that any house which is occupied, or is of a type suitable for 

occupation, by persons of the working classes is in any respect unfit for 

human habitation . . .” 
By the Housing Act, 1949, s. 1 and sched. I, the reference to persons of the working 
class, perhaps in accordance with changed social views, was eliminated from the 
principal Act (the Act of 1936), and, as will later appear, certain other words 
were inserted in other sections. From what I have so far read it will be observed, 
first, that s. 9 of the Act of 1936 is dealing in terms with a house and, secondly, 
that it is dealing with the case where such a house is unfit for human habitation. 
Going ahead somewhat, I further note that there is nowhere in this Part [Part 2] 
of the Act of 1936 any statement of the standards of fitness or unfitness for 
human habitation. But ins. 188 (4) of the same Act it is stated: 


‘In determining for the purposes of this Act whether a house is fit for 

human habitation, regard shall be had to the extent, if any, to which by 
reason of disrepair or sanitary defects the house falls short of the provisions 
of any bye-laws in operation in the district or of any enactment in any local 
Act in operation in the district dealing with the construction and drainage 
of new buildings. . .” 
Without, therefore, saying that the test is exclusively one by reference to local 
bye-laws, it is, at least, true to say that the scheme of the Act of 1936 contem- 
plated that local authorities would promulgate, for their respective districts, 
bye-laws to which regard should be had on the question: Aye or No, was a house 
in any district fit for human habitation. 

I go back now to s. 10 of the Act of 1936, which is a section directed to enforce- 
ment of a notice requiring the execution of works, where the council has come to 
the conclusion that such works are requisite to render the house properly fit 


(1) (unrep., Feb. 28, 1957). 


. _ 
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for human habitation. Then in s. 11 is found the power of the local authority, 
in certain circumstances, to order demolition of unfit houses. Thus s. 11 (1), 
as amended by the Act of 1949, reads: 


‘** Where a local authority . . . are satisfied that any house is unfit for 
human habitation and is not capable at a reasonable expense of being 
rendered so fit...” 
certain proceedings may be taken. The authority first serve on the owner and 
certain other persons, if they can be discovered, what has been referred to as a 
‘“* time and place notice ”, that is, a notice that the person served should attend 
at a certain time and place, if he wishes it, and make such representations to the 
authority about the premises as he desires; and on that the authority may accept 
an offer by the owner to do work which would make the house, in their view, 
properly fit for habitation. If no such undertaking is given or if the work is not 
carried out, then the authority, by s. 11 (4), are given power to demolish the 
unfit house. 

I have stated that these sections relate in terms to what is called “ a house ”. 
There is, in the Act of 1936, only this definition of “‘ house’. Section 188 (3) 
reads: 

‘“‘ For the purposes of any provisions of this Act relating to the provision 
of housing accommodation, the expression ‘ house’ includes, unless the 
context otherwise requires, any part of a building which is occupied or 
intended to be occupied as a separate dwelling.” 


It is one of the obscurities which Parliament has presented to the courts in this 
Act that it is not clear whether that definition is intended to cover the sections 
which I have read, or not. The Part of the Act which is directly concerned with 
the provisions of housing accommodation is Part 5, not Part 2, in which s. 9, 
s. 10 and s. 11 oceur. As was pointed out, however, by counsel for the owner, 
s. 188 (3) does not say “ for the purposes of Part 5 of the Act’. On the other 
hand, there are, undoubtedly, other sections (for example, as counsel for the 
council observed, s. 34 and s. 35 in Part 3 of the Act) which might be said to 
relate to the provisions of housing accommodation, and counsel for the council 
urged with some force that the provisions for demolition of unfit houses could, 
at best, only somewhat obliquely be referred to as provisions for providing 
housing accommodation. 

In any case, in my judgment, s. 9, 6. 10 and s. 11 of the Act of 1936 use the 
word “‘ house ”’, in their context, as meaning what is commonly called a house— 
that is, a separate structure. So much, I think, appears plainly enough from 
s. 11; for clearly one could only sensibly demolish a house which is itself @ 
distinct and separate entity. That view of the matter is made still more clear, 
to my mind, by the terms of s. 12, to sub-s. (2) of which I have already referred. 
Section 12 (1), as amended by s. 1 of and sched. 1 to the Act of 1949, reads: 


‘*A local authority may under this Part of this Act take the like pro- 
ceedings in relation to any part of a building which is used, or is suitable for 
use, as a dwelling, or in relation to any underground room which is for the 
purposes of this section to be deemed to be unfit for human habitation, as 
they are empowered to take in relation to a house, subject, however, to this 
qualification that, in circumstances in which, in the case of a house, they 
would have made a demolition order, they shall make a closing order 
prohibiting the use of the part of the building or of the room, as the case 
may be, for any purpose other than a purpose approved by the local authority 
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The effect of s. 12 (1), on the face of it, seems to be this. It is saying that as 
regards part of a building, provided that that part is unfit for human habitation, 
the local authority may take the same steps or proceedings in regard to it as they 
can in regard to a house: videlicit, they can serve a ‘“ time and place ”’ notice. 
They can hear any proposals of the owner; they can accept them, or, if none 
are made or if they are not acceptable or not carried out, they can make—here 
comes the one variation—not a demolition order, but a closing order. 

Underground rooms or basements, as in the present case, may be clearly part 
of a building used or suitable for use as a dwelling, and, prima facie, the same 
provisions would, therefore, apply to them. The difficulty for present purposes 
is created by the circumstance that s. 12 (2) adds, not a variation to the procedure, 
but a different test as to fitness in regard to underground rooms whether or not, 
as I follow the language, the underground rooms themselves are a separate 
dwelling. It will be remembered that the vital formula is that an underground 
room “shall for the purposes of this section be deemed to be unfit for human 
habitation ’’; and that picks up the formula in s. 12 (1), “‘ or in relation to any 
underground room which is for the purposes of this section to be deemed to be 
unfit for human habitation.’’ It seems to me, therefore, that, as matters stood 
before the passing of the Housing Repairs and Rents Act, 1954, in the case of 
an underground room (whether other tests could be resorted to or not), if it was 
shown that the room failed to comply (to take my example from s. 12 (2) (b)) 
with regulations made in accordance with the sub-section by the local authority, 
then that room was deemed to be unfit, and the procedure which, by reference, 
the local authority could take with regard to a house, they could then proceed to 
take with regard to the underground room, with the same variation as with 
part of the building, namely, that, in lieu of the demolition order, they could 
make a closing order. 

That was how matters stood. I have referred to the circumstance that by 
the Act of 1949 the reference to persons of the working class was eliminated, 
and, as I have mentioned that Act, it. is perhaps pertinent to observe that 
further difficulties have been created for those whose function it is to understand 

* and administer these Acts, by s. 50 (1) of the Act of 1949, which says that 


“** house ’ includes any part of a building, being a part which is occupied 
or intended to be occupied as a separate dwelling, and, in particular, includes 
a flat.” 


By s. 51 (1) of the Act of 1949, it was provided that that Act might be cited 
together with the Act of 1936 as the Housing Acts, 1936 to 1949. I make that 
reference because counsel for the owner somewhat relied on the definition as 
showing that ‘‘ house ”’ in these Acts generally is, or may be, used by Parliament 
80 as to comprehend part of a house used as a separate dwelling. 

It is with that in mind that I now turn to s. 9 of the Housing Repairs and 
Rents Act, 1954. Section 9 (1) reads: 


“In determining for any of the purposes of the principal Act [the Act of 
1936] whether a house is unfit for human habitation, regard shall be had 
to its condition in respect of the following matters, that is to say .. .” 


Then there are set out eight matters, which include ventilation, repairs, 
drainage, etc., and the sub-section continues: 
‘“. . . and the house shall be deemed to be unfit as aforesaid if and 


only if it is so far defective in one or more of the said matters that it is not 
reasonably suitable for occupation in that condition.” 
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Section 9 (2) relates to back-to-back houses and preserves the pre-existing law 
as laid down in the principal Act as regards back-to-back houses. Section 9 (3) 
reads: 


“The following enactments shall cease to have effect .. . (a) section 
188 (4) of the principal Act (which requires account to be taken of local 
bye-laws in determining whether a house is fit for human habitation); and 
(b) so much of any local enactment as specifies defects by reason of which 
a house is to be deemed for the purposes of s. 9 of that Act not to be in all 
respects fit for human habitation, or regulates the matters to be taken into 
consideration on an appeal .. .” 


So anxious was Parliament to make it clear that s. 188 (4) of the Act of 1936 
was to cease to have effect that it was also expressly repealed in Sch. 5 to the 
Act of 1954; but it will be observed that nowhere is any reference whatever made 
to underground rooms or to s. 12 (2) of the principal Act. It is also to be 
observed that the existing provisions in regard to back-to-back houses were 
expressly reserved. It was, therefore, said that, if the pre-existing provisions as 
to underground rooms were to be preserved, Parliament might well have said so, 
as indeed it might. Per contra, and with certainly no less force, it was said that 
if Parliament desired to amend or repeal s. 12 (2), it might have said so, as it said 
with so much emphasis as regards s. 188 (4). The Act of 1954 is quite silent as 
to what Parliament meant by the word “ house ”’. 

It is in those circumstances that the considerable difficulties of the present 
case have been presented to us. If the matter were res integra, I should, for 
my part, feel that there was, to say the least, very great force in the argument 
which was put forward by counsel for the council. Putting it briefly, what he 
says is this. Section 9 of the Act of 1954 enjoins a new test for unfitness which 
takes the place of the test by reference to bye-laws or otherwise which is found in 
the Act of 1936 as applicable to a house, and, it may be, by reference to a part 
of a house; but there is nothing which disables or supersedes the special pro- 
visions which, in the case of underground rooms, provide tests of unfitness for 
human habitation. In support of that contention a number of points were 
taken. In the first place, it may well be said that special considerations are 
naturally and properly applicable to underground rooms. The test of human 
habitation by reference to such things as ventilation, dampness, drainage and 
so forth, when dealing with rooms which are to a substantial extent below 
ground, may reasonably require the convenience and simplicity of what one might 
call “‘ rule of thumb ” regulations. That they are somewhat special is, I think, 
also recognised by Parliament; for in another Act, the Public Health (London) 
Act, 1936, in s. 132, one finds a considerable code dealing with restrictions on 
the use of underground rooms as dwellings. 

Secondly, says counsel for the council, if one takes s. 9 of the Act of 1954 as 
replacing, so far as requisite, the provisions of s.,9, s. 10 and s. 11 of the Act of 
1936 (that is to say, in so far as those sections indicate the test of unfitness for 
human habitation, by substituting the new statutory test laid down by s. 9 of the 
Act of 1954), there is nothing which prevents s. 12 of the Act of 1936 still fitting 
in with the legislation so amended. It would, in other words, have been quite 
possible to re-write s. 9, s. 10 and s. 11 of the Act of 1936 so as to anticipate and 
to give effect to s. 9 of the Act of 1954 and still to leave s. 12 of the Act of 1936 
exactly as it stands; s. 12 would still fit, and s. 12 (2) would only apply a different, 
and, perhaps, a more artificial, test, for underground rooms as a condition pre- 
cedent to taking the various steps which, by reference, can be taken in the case 
of a part of a house used as a dwelling. Counsel then pointed out that the courts 
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did not lightly construe one Act of Parliament as impliedly repealing another, 
unless reasonably clear language was used, particularly where the later Act 
contained a schedule indicating what exactly had been repealed in the earlier 
legislation. I have already stated that particular care was taken to say that 
s. 188 (4) of the Act of 1936 should cease to be applicable, and, if Parliament 
intended that s. 9 of the Act of 1954 should supersede the old provisions as to 
underground rooms, it is perhaps strange that Parliament should not have said 
so. I bear in mind that s. 9 (3) of the Act of 1954 states that bye-laws shall cease 
to have effect, and I quite agree with counsel for the owner that there is no 
mystical distinction between a bye-law, on the one hand, and a regulation, on 
the other; but, to put it no higher, it seems to me that there is very great force 
in the submission of counsel for the council that, in the context of s. 9 (3) of the 
Act of 1954, the bye-laws referred to are the bye-laws contemplated by s. 188 (4) 
of the Act of 1936 and having nothing to do with the regulations which are con- 
templated by s. 12 (2). 

If, therefore, the matter had been res integra, I should have felt, to say the 
least, a strong inclination towards the view put forward by counsel for the 
council. I think, however, that it would be wrong for us to arrive at a conclusion 
in conflict with what this court said in London Hospital (Board of Governors) v. 
Jacobs (1), which I mentioned at the beginning of my judgment. That was a 
case which arose out of s. 23 of the Housing Repairs and Rents Act, 1954. Section 
23 empowers the landlord of a dwelling-house let under a controlled tenancy to 
increase the rent to the extent and in the manner there provided, subject to 
certain conditions. Those conditions are found in s. 23 (1) (a) and are: 


‘“* (i) that the dwelling-house is in good repair; and (ii) that it is reason- 
ably suitable for occupation having regard to the matters specified in 
paras. (b) to (h) of s. 9 (1) of [the] Act.” 


In that case, the point was taken by the tenant, Mrs. Jacobs, that the landlords, 
the Board of Governors of the London Hospital, were unable to satisfy condition 
(ii}—she did, in fact, challenge both conditions but for present purposes condi- 
tion (ii) is the important one—in that one of the rooms in the house, being a 
basement or underground room, was less than seven feet high, being only six feet 
eleven inches, and, secondly, because, as regards the angle of one of its windows, 
it did not comply with the regulations made by the borough of Stepney under 
s. 12 (2) of the Act of 1936. Therefore, she said, however much in other respects 


~ 


the landlords were able to show that the provisions of s. 9 of the Act of 1954 
were satisfied, they were bound to concede, by the express terms of s. 12 (2) of 
the Act of 1936 and the regulations, that part of the house, namely, this room, 
was unfit for human habitation and that, therefore, their claim for increased 
rent must fail. 

The leading judgment was delivered by JENKINS, L.J., and Morris, L.J., was 
also a member of the court. He tells me that, in fact, the court only heard the 
argument of counsel for the tenant. The court was, therefore, perhaps less 
fortunate than this court, which has had close argument presented by counsel for 
both parties. In the course of his judgment JENKINS, L.J., made reference to 
many of the sections. I am reading from the transcript of the judgment which 
is preserved in the Bar Library and I trust that I shall be forgiven for making 
some extended quotations from it in order to make clear why I think, although 
the point was a different one, that we ought not to depart from what the court 
there laid down. JENKINS, L.J., said: 





(1) (unrep., Feb. 28, 1957). 
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‘“* At the hearing the learned judge heard evidence given by witnesses 
on the part of the plaintiffs, Mr. Keniry and Mr. Roberts, both qualified 
surveyors, Mr. Keniry being in fact the public health inspector for the 
borough of Stepney. Both these witnesses on the plaintiffs’ side gave 
detailed evidence as to the condition and state of repair of the premises. 
To put it shortly, they both expressed their conclusion that the dwelling- 
house in question was in good repair and that it was reasonably suitable 
for occupation having regard to the matters specified in paras. (b) to (h) 
of s. 9 (1) [of the Act of 1954].” 


It will be appreciated that those last words which I have quoted are a paraphrase 
of the relevant terms of s. 23 (1) (a) of the Act of 1954. 
JENEINS, L.J., went on to say: 


** On the defendant’s side a Mr. Milburn gave evidence; but the learned 
judge, having seen him and the plaintiffs’ two witnesses and having heard 
their evidence, came to the conclusion that he could not believe the evidence 
of Mr. Milburn and he, therefore, rejected it wherever it conflicted with the 
evidence of the plaintiffs’ witnesses. I can therefore disregard Mr. Milburn’s 
evidence. Now it is not in dispute that the plaintiffs’ two witnesses, in 
surveying the premises and in reaching their conclusion as to its being in 
good repair and reasonably suitable for occupation, considered that they 
should be guided by the provisions of s. 23 (1), and the incorporated pro- 
visions of s. 9, and also the definition of ‘ good repair’ in s. 49 (1) [of the 
Act of 1954]. Using the requirements of those provisions as a yardstick, 
they reached the conclusion favourable to the plaintiff landlords which I 
have already stated; but they did not take into account the provisions of 
s. 12 (2) of the Housing Act, 1936, and they likewise did not take into 
account the provisions of para. 9 of certain Housing Act regulations issued 
by the Metropolitan Borough of Stepney. I should next refer to s. 12 of the 
Act of 1936.” 


The lord justice then quoted passages from that section and other sections of 
the Act of 1936, and referred to the regulations issued by the metropolitan 
borough of Stepney. He went on to say: 


** As to the facts of the present case which bear on the application of s. 12 
of the Act of 1936 and the metropolitan borough of Stepney’s regulation 
which I have read, it is common ground that these premises include a 
basement room which is of tlie height of only six feet eleven inches instead! 
of seven feet as required by s. 12 (2) of the Act of 1936. As to the window, 
the learned judge found (and it is, I think, not in dispute) that, in point of 
area, the window satisfied the metropolitan borough of Stepney’s regulation, 
but it fell short of the requirements of the regulation so far as the angle 
measured to ground level was concerned. On those facts and the terms of 
s. 12 (2) of the Act of 1936 and the terms of the metropolitan borough of 
Stepney’s regulation, [counsel for the defendant tenant] has raised the 
following ingenious argument. He says that the rent cannot be increased 
under the provisions of s. 23 (1) unless the dwelling-house, besides being in 
good repair, is reasonably fit for occupation. He says, on the facts as to 
the height of the basement room and the facts as to the window, one finds 
that this room is to be deemed to be unfit for human habitation by the 
express provisions of s. 12 (2) of the Act of 1936. He says that it is impossible 
to hold that a house or a room is reasonably suitable for occupation if it is 
by statute to be deemed to be unfit for human habitation, and that, this 
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being so, the learned judge, in holding that the premises were reasonably 
suitable for occupation under s. 23 of the Act of 1954, committed an error 
in law. The learned judge obviously gave careful consideration to that 
matter, and he found himself prepared to hold that s. 12 (2) of the Act of 
1936 was amended by s. 9 of the Act of 1954; and, in my view, he would 
have been right in so holding.” 


JENKINS, L.J., then read s. 9 of the Act of 1954 and said: ‘‘ Judged by that test, 
I think that on the evidence this house could not be deemed to be unfit for 
human habitation’. That is the test of s. 9, be it observed. JENxKrns, LWJ., 
continued : 


“It is to be remembered that the very words ‘shall be deemed to be 
unfit for human habitation’ in s. 12 (2) of the Act of 1936 are repeated in 
s. 9 (1) [of the Act of 1954], and there is, of course, a direct reference to the 
principal Act, the Housing Act, 1936. Therefore, in my view, the learned 
judge would have been right in holding that s. 9 of the Act of 1954 amended 
s. 12 (2) of the Act of 1936; but he found it unnecessary to decide that 
point, since, in his view, the relevant provisions for the present purpose 
were those contained in s. 9 and s. 49 of the Act of 1954, and he held on the 
evidence that those requirements were satisfied, and, if they were satisfied, 
then the claim to the increase in rent was made good. I am in complete 
agreement with the learned judge in that part of his reasoning also. There- 
fore, it does not so far appear that the learned judge committed any error 
in law.” 

After dealing with another point, JENKrys, L.J., said that he thought that 
the appeal failed. Morris, L.J., said: 


‘“T entirely agree with the judgment which my Lord has just delivered, 
and I do not think that there is anything at all that I could usefully add.” 


SELLERS, L.J., said the same: 


“T agree. I also would not wish to detract from the force and clarity 
of my Lord’s judgment by adding any words of my own.” 


It is quite true that that case turned on s. 23 of the Act of 1954 and, in so 
far as s. 9 was introduced by reference, it could be said that, if, looking at s. 23 
and s. 9, one could say that all the conditions there set out were satisfied, one need 
not trouble oneself about the regulations which the borough of Stepney had made 
under s. 12 (2) of the Act of 1936. That is strictly so. None the less, JENKINS, 
L.J., with whom the other members of the court agreed, stated quite clearly 
and more than once that s. 9 of the Act of 1954 had superseded s. 12 (2) of the 
Act of 1936, so as to provide, in regard to underground rooms, the sole standard for 
fitness or unfitness for human habitation and so as to render no longer operative 
for that purpose the provisions of s. 12 (2) of the Act of 1936 or any regulations 
made thereunder. I think that it would be wrong for this court to introduce 
into a matter already complicated enough, and made complicated by what 
I cannot help feeling to be the imperfections of the drafting of these Acts, refine- 
ments and narrow distinctions between cases which might fall under one section 
rather than another of the same legislation. Having regard to the clear view 
expressed by JENKINS, L.J., with the concurrence of his brethren, that the rigours 
of s. 12 of the Act of 1936 had been mitigated by s. 9 of the Act of 1954 and 
that the former section had been amended by the latter, it would be wrong for 
us now to say that the test of fitness for habitation of underground rooms might 
be different under different sections of the same legislation and that, although 
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8. 12 (2) of the Act of 1936 must be treated as superseded for some purposes, for 
other purposes, for the purposes of this closing order, it was not so and s. 12 (2) 
and the regulations and orders made thereunder remained in full force and effect. 
For those reasons, therefore, I come to the conclusion that this appeal should be 
dismissed. : 


MORRIS, L.J.: I am also of the opinion that the appeal should be dis- 
missed. Mrs. Critchell is the owner of a building, to use a neutral term, known as 
88, Herne Hill. The lower part of that building has been let off to a family 
named Collins. It is in respect of that part of the building that a closing order 
was made. The order now under appeal is headed as follows: 


‘In the matter of the Housing Act, 1936, and in the matter of the base- 
ment front and back rooms, front off-room and scullery, being part of the 
building situate at 88 Herne Hill, S.E. 24.” 


The effective part of the order of the court reads: 


“It is adjudged that this appeal be allowed and that the closing order 
dated Oct. 8, 1956, in respect of the above mentioned part of a building be 
quashed.” 

There has been no consideration of the question whether, if the tests laid down by 
s. 9 of the Housing Repairs and Rents Act, 1954, are applied, that part of 88, 
Herne Hill would or would not satisfy the standards imposed by that section. 
But the rooms which are in the basement at 88, Herne Hili are rooms which are 
all what may be called underground rooms as defined in s. 12 of the Housing 
Act, 1936. It is said, therefore, that, as these are underground rooms, the closing 
order was properly made without there being any necessity to apply the tests 
of s. 9 of the Housing Repairs and Rents Act, 1954. That is the point which is 
involved in this appeal. 

It might seem rather strange that, if this basement were called a “ part of a 
building ”’, then the closing order would have been incorrectly made, but, if the 
basement was referred to as being a number of underground rooms which were 
deemed to be unfit for human habitation under s. 12 (2) of the Act of 1936, then 
the closing order would have been correctly made. Questions of constructions 
of great difficulty arise in this case and these have been stated by my Lord, if I 
may respectfully say so, with great force and clarity. My Lord has referred to 
the relevant sections: accordingly, I need not recite any of those sections, but 
merely refer to them for the purpose of expressing a view in regard to some of 
the questions which arise. a 

Under s. 12 (1) of the Housing Act, 1936, a local authority may take the like 
proceedings in relation to, first, any part of a building which is used or is suitable 
for use as a dwelling, and, secondly, in relation to any underground room which 
is, for the purposes of s. 12, to be deemed to be unfit for human habitation, as 
may be taken in relation to a house. There is, however, one qualification, which 
is that, in circumstances in which, in the case of a house, a local authority would 
have made a demolition order, in the case of part of a building or an underground 
room they are to make a closing order which will prohibit use other than for an 
approved purpose. The operative words are: 


‘ 


“. . « subject, however, to this qualification that, in circumstances in 
which, in the case of a house, they would have made a demolition order . . .” 


These words make it necessary to refer back to s. 11 of the Act of 1936 and to 
pose the question: What are the circumstances in which a demolition order 
would have been made? 
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Section 11 (1) of the Act of 1936 begins by referring to the consideration of an 
official representation, or a report from officers or other information. ‘ Official 
representation ” is defined in s. 188 (1) of the Act. The start of the matter is 
that the local authority should have official representation or a report from 
to the Housing Act, 1949) reads: ‘“‘ Where a local authority, upon consideration ” 
officers or other information. The sub-section (as amended by s. 1 of and sched. I 
of those matters, “ are satisfied that any house is unfit for human habitation 
... —** satisfied ” there, it seems to me, must mean “ prima facie satisfied ”’ 
or “satisfied” in the first place, because the sub-section goes on to provide 
that there is to be a meeting at which the question is to be considered and at 
which meeting the owner of the property may be heard: so the local authority 
must be satisfied that the house is unfit for human habitation and that it is not 
capable, at a reasonable expense, of being rendered so fit. If the stage of satisfac- 
tion on those matters is reached, then a notice to attend at a certain time and 
place is served and, among other matters which may be considered, if an appoint- 
ment is kept, are the condition of the house and any offer with respect to the 
carrying out of works or any propositions in regard to the future user of the house 
which the owner may put forward. The owner, who is served with the notice, 
is entitled to be heard. Afterwards the authority may, under s. 11 (3), accept 
some undertaking or, in the various circumstances which are set out, they 
may exercise the powers given by s. 11 (4) and make a demolition order. 

Before the passing of the Act of 1954, it seems to me that no real difficulty 
arose in fitting in s. 11 and s. 12 of the Act of 1936. Ifa house was being con- 
sidered, then s. 11 provided what was to be done. If a part of a building was 
being considered, then with reference to such part of the building the local 
authority would have to be satisfied that it was unfit for human habitation. If 
an underground room was being considered, then s. 12 (2) set out the circum- 
stances in which such room was deemed to be unfit for human habitation for the 
purposes of that section. Therefore, when proceeding (in the case of an under- 
ground room) to comply with the provisions of s. 11, the local authority would 
have no difficulty in regard to the first matter, namely, whether the room was 
unfit for human habitation. In considering questions under s. 11 in regard to a 
house, whether the house was unfit for human habitation, the local authority 
was enjoined to have regard to any byelaws or to any enactments in a local 
Act. 

Then came the provisions of s. 9 of the Housing Repairs and Rents Act, 1954, 
which laid down the standard of fitness for human habitation to be adopted. 
By s. 9 (3) certain enactments are to cease to have effect. It is forcefully said, on 
the one hand, that there is no repeal of s. 12 (2) of the Act of 1936. On the other 
hand, it is said, with equal force, that although it is stated in s. 9 (2) of the Act 
of 1954 that the provisions of s. 9 (1) of that Act are to be without prejudice to 
8. 22 of the principal Act (which provides that certain back-to-back houses are 
to be deemed for the purposes of that Act to be unfit for human habitation), 
there is no express saving in regard to underground rooms. Either view of 
this matter presents difficulty. It seems to me, however, that, reading s. 11 of 
the Act of 1936 with s. 12 of that Act, the result is that, where a local authority, 
on consideration of the various matters which they must consider, are satisfied 
in regard to (a) any house, or (b) any part of a building which is used or suitable 
for use as a dwelling, or (c) any underground room which is for the purposes of 
8. 12 to be deemed unfit for human habitation, that it is unfit for human habita- 
tion and not capable at reasonable expense of being rendered so fit, then the 
various steps that s. 11 enjoins must be taken in reference either to the house, 
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or to the part of a building which is used or suitable for use as a dwelling, or to 
the underground room. The procedure which s. 11 laid down in relation to a 
house is, as it seems to me, by s. 12 applied, subject to one modification, to 
(a) any part of a building which is used or suitable for use as a dwelling, and 
(b) an underground room which for the purposes of s. 12 is deemed to be unfit 
for human habitation. 

The effect of s. 9 (1) of the Act of 1954-is to impose standards of fitness which, 
although indeed comprehensive, will permit of the occupancy of premises whose 
condition makes them reasonably suitable for occupation. In determining for 
any of the purposes of the Act of 1936 whether a house is unfit for human habita- 
tion, regard is to be had to the condition of premises in respect of repair, stability, 
freedom from damp, natural lighting, ventilation, water supply, drainage and 
sanitary conveniences, and facilities for storage, preparation and cooking of food 
and for the disposal of waste water. But, when all those are considered, the 
conclusion which is to be arrived at is one of reasonable suitability for occupation. 
Even if in the respects denoted there are some defects, then a house is to be 
deemed to be unfit for human habitation only if it is not reasonably suitable 
for occupation. Although it is provided that s. 9 (1) of the Act of 1954 is to be 
without prejudice to s. 22 of the principal Act, there is, as I have indicated, no 
special provision or special saving or exclusion relating to underground rooms. 

Although I am most conscious of the difficulties of construction, it seems to me 
that s. 9 of the Act of 1954 imposes the standard of reasonable suitability for 
occupation, which standards will displace the rigidity of other standards or of 
particular provisions in bye-laws or enactments, and that, because by the opera- 
tion of s. 11 and s. 12 of the Act of 1936 closing orders in reference to a part of a 
building or an underground room may be made in circumstances in which a 
demolition order could be made in the case of a house, the new standard under 
s. 9 of the Act of 1954 is to be applied in three cases: (a) when a house is being 
considered, (b) when part of a building used as a separate dwelling is being 
considered, or (c) when an underground room, which for the purposes of s. 12 of 
the Act of 1936 is deemed to be unfit for human habitation, is being considered. 
It may be that the standards of s. 12 of the Act of 1936 were left as standards 
subject to the overriding provisions of s. 9 of the Act of 1954 which are now 
introduced into s. 11 of the Act of 1936. For those reasons I, therefore, consider 
that the judgment of the learned county court judge should be upheld, and those 
are additional to the reason which my Lord has stated in his judgment, namely, 
that this court, in London Hospital (Board of Governors) v. Jacobs (1) ((Feb. 28, 
1957), see footnote p. 418, ante), came to a decision which is binding on us. 


PEARCE, L.J.: I agree. I feel the difficulties so clearly expressed by my 
Lords and I share their conclusion that we ought not to depart from the clear 
view taken by this court in London Hospital (Board of Governors) v. Jacobs (1) 
(Feb. 28, 1957). 

Appeal dismissed. 
Solicitors: Town Clerk, Lambeth; Seifert, Sedley & Co. 
F.G. 
(1) (unrep., Feb. 28, 1957). 
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QUEEN’S BENCH DIVISION 
'(Lorp Gopparp, C.J., HiLBERY AND Donovan, JJ.) 

<j ae May 8, 9, 1957 
DERBYSHIRE MINERS’ WELFARE COMMITTEE v. SKEGNESS 
U.DS. 
Rating—Relief—-** Advancement of . . . social welfare *’—Mine workers’ holiday 


camp—Compulsory contributions levied under statute—Element of benevo- 
lence—Class sufficiently wide—Rating and Valuation (Miscellaneous Provi- 
sions) Act, 1955 (4 & 5 Eliz. 2, ¢. 9), s. 8 (1) (a). 

The appellants were the trustees of a holiday camp and ancillary premises 
which they occupied for the purpose of providing “ a holiday centre and a recrea- 
tion or pleasure ground for the benefit of workers in or about coal mines employed 
by collieries in the Derbyshire district ’’, including the workers’ dependants and 
guests. The camp was established under a fund raised by compulsory contributions 
levied under certain Acts. The appellants were responsible for maintenance and 
operational expenses in connection with the camp, but received grants to cover 
capital expenditure from a social welfare organisation set up under statute. The 
appellants paid less than a rack rent for the premises, but did not seek to make a 
profit, and did not make a loss, on their operations. The employees of collieries 
benefiting under the trust were all now employed by the National Coal Board. 
The appellants appealed against a rate levied on them by the local authority on 
the ground that they were an organisation whose “ main objects are charitable 
or are otherwise concerned with the advancement of . . . social welfare ’’ within 
the meaning of s. 8 (1) (a) of the Rating and Valuation (Miscellaneous Provisions) 
Act, 1955, and that they were, therefore, entitled to have their rate limited to the 
amount levied in the previous year under s. 8 (2). 

HELD: that the words “ social welfare ” in s. 8 (1) clearly extended the scope 
of the section beyond charities in the legal sense of the term; the material words 
of the section might properly be construed as “or are otherwise benevolently 
concerned with the advancement of social welfare”; if ‘* benevolently ’ were 
used in contrast to “as a matter of business’’, there was benevolence in the 
present case, as the beneficiaries did not provide the funds which established 
the camp themselves and enjoyed the benefits provided, and the appellants paid 
a rent which was far below the rack rent; the coalminers of Derbyshire, their 
dependents and relatives, constituted a sufficiently large and important section 
of the community for the purposes of s. 8 (1); and, therefore, the appellants 
were an organisation whose main objects were concerned with the advancement 
of social welfare within the meaning of s. 8 (1). 

Per CurRIAM: a holiday camp where people can get holidays at cost would not 
of itself be a charity, not being in any way for the relief of poverty or for the 
advancement of education, religion or some other purpose beneficial to the 
community. 

CasE STATED by Quarter Sessions for the county of Lincoln (Parts of 
Lindsey). 

By a notice dated June 27, 1956, and given under the Poor Relief Act, 1743, s. 4, 
the appellants, the Derbyshire Miners’ Welfare Committee, appealed against a 
rate levied on them for the year ending Mar. 31, 1957, by the respondents, the 
Skegness Urban District Council, in respect of a hereditament comprising a holi- 
day camp and premises in the urban district of Skegness which the appellants 
occupied. The rate appealed against amounted to £3,040; the rate levied for the 
same hereditament for the year ending Mar. 31, 1956, amounted to £1,758 18s. 
The grounds of appeal were that the rate for the year ending Mar. 31, 1957, had not 
been made in conformity with the Rating and Valuation (Miscellaneous Provi- 
sions) Act, 1955, s. 8, that it exceeded the amount permitted by s. 8, and 
should be limited to £1,758 18s. The following facts were found at the hear- 
ing at quarter sessions on Sept. 17 and 18, 1956. The appellants were the 
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trustees of a trust called the Derbyshire Miners’ Welfare Convalescent Home 
and Holiday Centre, and were generally known as the Derbyshire Miners’ 
Welfare Committee by which name they were described in the valuation 
list and rate book. The appeal related only to the trust concerning the 
holiday centre which is referred to hereinafter as “the trust”. The holiday 
camp and premises concerned, together with a convalescent home, were 
occupied by the appellants for the purpose of providing a home and camp for the 
use of workers in and about coal mines in Derbyshire (exclusive of South Derby- 
shire). The camp and premises comprised the following:—chalets, kitchen 
and dining hall, theatre and children’s theatre, bars, lounges, tea bar and billiard 
room, bowling green, roller skating rink and garden, a special block for para- 
plegics, a dormitory for young children, shops selling holiday requisites, admini- 
strative offices and other ancillary buildings. The expenses of the paraplegic 
block were borne by a different fund from that bearing the expenses of the rest 
of the camp. The camp had been provided by a body set up under the Miners’ 
Welfare Act, 1952, the Coal Industry Social Welfare Organisation, who, under 
8. 13 of that Act, could obtain from the National Coal Board sums necessary to 
meet the cost of any social welfare activities which it carried on within the mean- 
ing of the Act of 1952 and which included the provision of holiday camps. The 
Social Welfare Organisation made grants to the appeilants for capital expenditure 
incurred in connexion with the holiday camp on condition that the appellants 
were responsible for maintenance and operational expenses. The appellants did 
not seek to make a profit or a loss on their operations. Separate accounts were 
kept for the convalescent home and the holiday camp. By an order dated 
Feb. 20, 1953, the Charity Commissioners established a scheme for the regulation 
of the trust. The origin of the holiday camp, originally known as the Derby- 
shire Miners’ Holiday Centre was, substantially, a lease dated Dec. 6, 1940, 
referred to in the order of the Charity Commissioners. This lease, which was not 
produced to the justices, declared, by cl. 6, trusts of the property demised. The 
justices found that all employees at collieries in North Derbyshire were now 
employed by the National Coal Board. The persons attending the holiday camp 
were workers in or about coal mines in North Derbyshire and their wives and 
children, but any vacancies not filled by those persons were filled by appellants 
from other coal fields, although generally there were no vacancies. The charge 
for a week’s accommodation and full board at the camp, which included the 
return rail or omnibus fare from the’ visitor’s home to Skegness, varied from 
£5 15s. for an adult, to £1 10s, for a small child. Drinks and other refreshments 
were sold at the camp, alcoholic drinks being sold to those who joined a club at 
the camp, which local residents also joined in the winter. A substantial profit 
resulted from the supply of drinks, but the fixed charge for accommodation 
resulted in the trustees making neither a profit nor a loss. 

It was contended for the appellants that the purposes of the trust were 
charitable, and that (i) the order of the Charity Commissioners was prima facie 
evidence of this, and (ii) those entitled to enjoy the facilities of the camp formed 
a sufficiently wide section of the community to make the purposes charitable. 
Alternatively, the appellants contended that the purposes of the trust were 
concerned with the advancement of social welfare as (a) they concerned the 
provision of holidays at cost for persons in need of a change of air; (b) social 
welfare within the meaning of s. 8 of the Rating and Valuation (Miscellaneous 
Provisions) Act, 1955, did not connote a benefit to the community at large, but 
it was the intention and effect of the enactment to confer its benefits on organisa- 
tions which were not charitable because their purposes did not benefit 4 
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sufficiently large section of the community; and (c) social welfare within the 
meaning of s. 8 of the Act of 1955 should be taken to include “ social welfare 
activities ’’ as defined in s. 16 (1) of the Miners’ Welfare Act, 1952. 

The respondents contended that the purposes of the trust were not charitable 
because (i) the order of the Charity Commission was not conclusive whether a 
purpose was charitable or remained so; (ii) a trust for the benefit of the servants 
of one particular master, such as the National Coal Board, was not a charitable 
purpose in law; (iii) although the purposes of the trust might have been charitable 
when the trust was set up in 1927, at which date there were many employers, 
yet it would never have come under the control of the Charity Commission if 
there had been only one employer in that year so that the fact that the property 
had been vested in the Charity Commissioners in 1927 should not affect the issue ; 
and (iv) the definition of ‘‘ social welfare activities ’” in s. 16 (1) of the Miners’ 
Welfare Act, 1952, was in a different statute and in a connexion which was not 
in pari materia with s. 8 (1) (a) of the Rating and Valuation (Miscellaneous 
Provisions) Act, 1955. The respondents further contended that the purposes of 
the trust were not ‘‘ otherwise concerned with the advancement of . . . social 
welfare ’’ within s. 8 (1) (a) of the Act of 1955, because social welfare connoted 
a benefit to the community, but a benefit to employees of one employer to the 
exclusion of all other members of the community was not the advancement of 
social welfare. 

Quarter sessions upheld the respondents’ contention and dismissed the appeal. 
The appellants now appealed against that decision. The questions of law for the 
opinion of the High Court were whether quarter sessions were right in holding (a) 
that the purposes of the trust were not charitable and (b) that the purposes of the 
trust were not otherwise concerned with the advancement of social welfare 
within the meaning of the Rating and Valuation (Miscellaneous Provisions) Act, 
1955. 


Cross, Q.C., andJ. Malcolm Milne for the appellants. 
Sir Arthur Comyns Carr, Q.C., Scholefield and J. D. James for the respondents. 


DONOVAN, J.: This is an appeal by way of Case Stated from the decision of 
justices for the County of Lincoln, Parts of Lindsey, dismissing an appeal by the 
appellants against a rate levied on them for the year ending Mar. 31, 1957. The 
hereditaments occupied by the appellants are a holiday camp and auxiliary pre- 
mises at Skegness. The rate for the year ending Mar. 31, 1956, was £1,758. 
The rate for the year ending Mar. 31, 1957, was £3,040, so that there has been a 
substantial increase in the second year. Part of the hereditaments occupied by 
the appellants at Skegness consist of a convalescent home, but with this the case 
is not concerned and no issue arises on it. 

The ground of appeal before the justices was that the appellants were entitled 
to the benefit of s. 8 of the Rating and Valuation (Miscellaneous Provisions) 
Act, 1955. So far as is relevant, s. 8 (1) provides as follows: 


“This section applies to the following hereditaments, that is to say— 
(a) any hereditament occupied for the purposes of an organisation (whether 
corporate or unincorporate) which is not established or conducted for 
profit and whose main objects are charitable or are otherwise concerned 
with the advancement of religion, education or social welfare.” 


It being admitted that the appellants are not established or conducted for 
profit, they claim that, within the meaning of s. 8, their main object was charit- 
able, and, alternatively, that they were otherwise concerned with the advance- 
ment of social welfare. ‘The justices decided that the appellants were not 
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entitled to the benefit of s. 8 of the Act of 1955. They took the view that the 
main object of the appellants was not charitable and that they were not other- 
wise concerned with the advancement of social welfare, and the ground of that 
decision appears to have been that the benefits which were conferred by the 
appellants were to such a limited class of individuals that there was not sufficient 
public benefit conferred by the holiday camp to warrant the appellants’ claim. 
The justices also took the view that a holiday camp, the purpose of which was to 
provide holidays at cost, was not per se a charitable object. 

In 1953 the Charity Commissioners established a scheme for the regulation 
of the appellants’ assets and funds employed in the furtherance of the convalescent 
home and the holiday camp, and the relevant provisions of that scheme are 
contained in two paragraphs, first in para. 5, which provides that 


“The charity and the endowments thereof shall be administered and 
managed for the object following that is to say—The provision and 
maintenance of a convalescent home for workers in and about coal mines in 
the district of Derbyshire (exclusive of South Derbyshire) and subject 
thereto the provision and maintenance of a holiday centre for the benefit 
of persons qualified as aforesaid and in need of a change of air.” 


Paragraph 18 provides: 


“‘ The land and buildings for the time being belonging to the charity and 
heretofore used as a convalescent home shall be appropriated and used as a 
convalescent home for workers in or about coal mines in the district of 
Derbyshire (exclusive of South Derbyshire) and their wives and families. 
Any land and buildings belonging to the charity at the date hereof not 
required to be retained or occupied for the last above-mentioned purpose 
may be appropriated and used for the purpose of a holiday centre for the 
benefit of persons qualified as aforesaid and in need of a change of air.” 


The words “ in need of a change of air ”’ will be noted as appearing in both of 
those paragraphs, and the reason for their inclusion is almost certainly that, 
per se a holiday camp where people can get holidays at cost would not be a charity, 
not being in any way for the relief of poverty or for the advancement of educa- 
tion, religion or some other purpose beneficial to the community. Those were 
the four heads of charities enumerated by LorD MACNAGHTEN in Income Tax 
Special Purposes Comrs. v. Pemsel (1), and, as has been held frequently, 
in order to come within that fourth eategory, the object of the organisation 
or trust must be, not merely for the public benefit, but must be analogous 
to those objects which weré “enumerated as charitable under the Statute 
of Charitable Uses, 1601 (43 Eliz. c. 4), and those, in my view, would not 
include something which is merely a seaside holiday camp run at cost. In a case 
decided many years ago, Inland Revenue Comrs. v. Roberts Marine Mansions 
Trustees (2) the Court of Appeal held that the words “in need of a change 
of air” as descriptive of the beneficiaries in that case, who I think were 
employees in the drapery trade, imported an element of the relief of sick- 
ness or poor health and so qualified that particular trust as charitable, 
and it would seem that whoever drafted the Charity Commissioners’ scheme in 
the present case treated that decision as a precedent. 

Nevertheless, the governing document in this case is a lease dated Dec. 6, 1940, 
wherein the trust is expressed. That was not produced at the hearing before the 
justices. The object of the trust is there described in cl. 6 in these terms: 


(1) 55 J.P. 805; [1891] A.C. 531. 
(2) (1926), 43 T.L.R. 270. 
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‘“‘ The trustees shall permit the demised premises to be used for the pur- 
pose of a holiday centre and a recreation or pleasure ground for the benefit 
of workers in or about coal mines employed by collieries in the Derbyshire 
district (including the dependants and invitees of the said workers).”’ 


There is no mention there of beneficiaries who are in need of a change of air, 
and, therefore, the trust itself, so far as the document before the court is con- 
cerned, is simply to give certain persons a seaside holiday at cost, and prima facie, 
as I say, that would not be a charitable object. 

Counsel for the appellants says that there are intermediate deeds which may 
alter the position and may justify those additional words which now appear in 
the scheme. ‘That may be so, and counsel for the appellants wishes to reserve 
the point that, when all the relevant documents are looked at, this is a charity ; 
but for present purposes, and in view of the state of the evidence before us, he 
is content not to rely on that point, but simply to rely on the second head of 
claim, which was that here, even if it cannot be said that the main object of the 
organisation is charitable, nevertheless the appellants are an organisation other- 
wise concerned with the advancement of social welfare. 

The words “ social welfare ’’ are almost impossible to define. It would be diffi- 
cult to conceive an expression which could be wider in its scope; but, for my 
part, to provide holidays in a seaside camp at cost, arrangements being made to 
provide varied and healthy recreation in the camp so that people do not walk 
aimlessly up and down the parade, and have nothing like the same temptation 
to spend a lot of time in drinking, and where, in addition, mothers can leave their 
children to be properly looked after during the day and thus get some much 
needed relaxation themselves, all this to my mind is clearly the advancement of 
social welfare; and I did not understand counsel for the respondents to contend 
the contrary. 

Counsel for the respondents resists the claim on these grounds. He says, first 
of ali, that ‘‘ social welfare ”’ in its context in s. 8 of the Act of 1955 connotes 
something benevolent in the origin of the funds used for the purpose, or, as 
LynSKEY, J., said in Trustees of the National Deposit Friendly Society v. Skegness 
Urban District Council (1), recently decided in this court, some eleemosynary 
element, otherwise, counsel for the respondents says, every club through- 
out the country will qualify for relief under this section. The relief which 
s. 8 gives in fact is the limitation of rates in a way which I need not pause 
to describe, and such a wide extension of this relief, says counsel for the 
respondents, cannot have been intended by Parliament.: There should, he says, 
be something in the nature of voluntary contributions and there is none 
here, because the fund for the establishment of this camp came from com- 
pulsory contributions levied under certain Acts of Parliament dealing with the 
mining industry. He agreed, I think, that his argument could be summarised 
thus: if the main object of the organisation is business and not the advancement of 
social welfare, then the organisation is not within s. 8, albeit that social welfare 
might incidentally follow from the operations of business. For myself I do not 
know that I should quarrel with that assertion. 

The question here, however, is whether it applies in the present case. The 
words “ or are otherwise concerned ”’ and so on in s. 8 are words which clearly 
enlarge the scope of the relief which would otherwise be given by the section, 
that is, enlarge the scope of the section beyond “‘ charities ”’ in the legal sense of 
that term. Counsel for the respondents wishes the section to be construed as 


(1) [1957] 1 All E.R. 407. 
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though it read thus, “ or are otherwise benevolently concerned with the advance- 
ment of social welfare”. Again, I do not know that I should disagree if 
“‘ benevolently ”’ is used in contrast to “as a matter of business’’, because that, 
I think, is inherent in the decision of this court in Trustees of the National Deposit 
Friendly Society v. Skegness Urban District Council (1). 

In the present case, however, I do not think that this camp is provided as a 
matter of business. I think that there is certainly some benevolence about it, 
seeing that the beneficiaries did not provide the funds themselves which were 
necessary to establish the camp, that they enjoy a holiday at no more than cost 
and that the trustees who run the camp for them pay a rent for the premises 
which apparently is far below the rackrent. 

Moreover, some assistance is to be derived as to what is meant by “ social 
welfare ’’, in connexion with the mining industry at least, from s. 12 of the 
Miners’ Welfare Act, 1952, and the definition of ‘‘ social welfare ’’ which is con- 
tained in that Act in s. 16. Section 16 (1) provides: 


“* social welfare activities’ means activities concerned with the main- 
tenance or improvement of the health, social well-being, recreation or 
conditions of living of—(a) persons employed in or about coal mines or other- 
wise employed under the board.” 


That definition, of course, is not conclusive of the present case, but, as I say, 
I think that it is helpful, and it is perhaps noteworthy that there is no reference 
there to the necessity for voluntary contributions. 

I do not think, therefore, that this case fails in limine, as counsel for the res- 
pondents suggests, merely because there is nothing benevolent about the origin 
and working of the holiday camp, assuming that element to be essential to the 
claim. I think, as I say, that there are elements of benevolence about it. 

The second ground of objection put forward by the respondents, and the one 
which was upheld by quarter sessions, is this, that the beneficiaries here are too 
limited a class, that, just as much as an organisation in order to be a charity 
in the legal sense of the term must benefit the public at large, or at any rate a 
substantial section of it, so also an organisation to be engaged in the advancement 
of social welfare within the meaning of this section must do this for the public 
at large, or at any rate for a substantial section of it. Counsel for the respondents 
says that this is implicit in the word “ social ” which connotes society, or some 
substantial part of it, as opposed to a few individuals. 

Accepting that this is so (and for my part I am prepared to do so), one notices 
here that the trust is for the coalininers of Derbyshire, their relatives or invitees. 
The Charity Commissioners’ scheme seems to me to have enlarged this by 
making everybody a potential beneficiary under the scheme, coal miner or not, 
with, however, a priority for certain of the Derbyshire miners. But in the present 
state of the evidence, as I say, it would be better to proceed on the basis that cl. 6 
of the lease dated Dec. 6, 1940, expresses the true extent of the trust, and that 
I have already read. . 

On that it is said by the respondents that the nexus between the beneficiaries 
is simply that of a common employer and that this is not enough, and the decision 
of the House of Lords in Oppenheim v. Tobacco Securities Trust Co., Ltd. (2), 
is relied on as authority for that proposition. That was a case where the 
trust was expressly for the benefit of the employees of one private employer, 
albeit a corporation, and the House of Lords left open the question whether 


(1) [1957] 1 All E.R. 407. 
(2) [1951] 1 All E.R. 31; [1951] A.C. 297. 
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the members of a particular calling, as distinct from. those employed by 
a particular employer, would likewise be too narrow a class, and the language 
used by Lorp Srmonps in his speech clearly leaves open the case of workers in 
a nationalised undertaking like the present. 

Again there is no point in discussing the numerous decisions on this topic, 
whether a particular section of the public is large enough to constitute a charity, 
which are to be found in the cases dealing with charities, many of which it is 
difficult to reconcile with the others. For my part, I think that the coal miners 
of Derbyshire, their dependants and their invitees, if they are the only bene- 
ficiaries of this scheme, do constitute a sufficiently large and important section 
of the community for the present purpose. 

Accordingly, I think that the appellants are an organisation concerned with 
the advancement of social welfare within the meaning of s. 8 of the Act of 1955, 
and I would allow the appeal. 


HILBERY, J.: I agree. 


LORD GODDARD, C.J.: I so entirely agree with the judgment just 


delivered that I do not think that I can usefully add anything. 
Appeal allowed. 


Solicitors: Lawrence C. Jenkins, Nottingham; Wrentmore & Son, for Town 


Clerk, Skegness. 
T.R.F.B. 


PROBATE, DIVORCE AND ADMIRALTY DIVISION 
(Lorp MERRIMAN, P., AND WALLINGTON, J. 
May 13, 1957 
SMITH v. SMITH 


Domestic Proceedings—Probation officer—Husband’s statement to probation officer 
—Probation officer authorised to ask for adjournment on husband’s behalf, 


but not to make admission of desertion. 

The wife caused a summons to be issued against the husband on her complaint 
that he had deserted her. The husband attended court on the date of the hearing. 
He saw a probation officer, admitted to him that he had left the wife, and explained 
that he had an urgent job which required him to drive to a neighbouring town 
and could not wait for the cass to be called on. He thereupon left the court 
building. The case was called on and the wife gave evidence. The probation 
officer then gave evidence to the effect that the husband could not appear that 
morning, but that he admitted the desertion and was prepared to pay £3 a week. 
The justices found the complaint proved and made an order for maintenance 
in the wife’s favour. The husband appealed, and in support of his appeal filed 
an affidavit in which he denied that he had admitted to the probation officer 
that he had deserted the wife and set out facts which showed that there might 
be an answer to the charge of desertion. 

Hetp: the probation officer was authorised to ask for an adjournment, but 
had exceeded his authority in considering himself an agent to make vital admis- 
sions on the merits of the case, and, therefore, the case would be remitted for a 
re-hearing. 

APPEAL by husband against an order of Manchester justices sitting at 


Strangeways. 
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The wife caused a summons to be issued against the husband requiring him 
to attend at the magistrates’ court on Oct. 30, 1956, at 11 a.m. to answer her 
complaint that he had deserted her. The husband arrived at the court at 
10.30 a.m. on the day of the hearing and saw one of the court probation officers, 
He told the probation officer that he had his lorry outside and that he had a rush 
job which required him to drive the lorry straight away to Burnley. He also 
said that he had left the wife. The husband left the court buildings. The case 
was in due course called on and the wife gave evidence relating to the circum. 
stances in which the husband had left her. The probation officer then gave 
evidence and stated: 


‘“*T saw the defendant this morning. He said he could not appear this 
morning. He has asmall lorry with a gross profit of £10 per week. He pays 
£3 a week for his caravan [in which he was then living]. He said he was 
prepared to pay £3 a week, and admitted desertion.” 


The justices then found the wife’s complaint proved, granted the custody of the 
two children of the marriage to her and ordered the husband to pay £2 a week as 
maintenance for the wife and £1 a week for each of the two children. In their 
reasons the justices stated: 


* The defendant attended, but apparently could not wait for his case 
to be heard, and the bench accepted evidence of his statement admitting 
desertion and made an order accordingly.” 


‘The husband appealed. 


H. Gore for the husband. 
Beddington for the wife. 


LORD MERRIMAN, P., stated the facts and continued: I find the 
evidence of the probation officer difficult to reconcile with what I understand 
to be the duty of a probation officer. It certainly is not his duty to obtain 
admissions, to bring a case before the court. I must not be taken to approve a 
probation officer interviewing a man without, apparently, any caution or anything 
of that sort, and then going into the witness-box to give evidence against him. 
[t seems to me to be inconsistent with the known duties of probation officers. 
However, I do not want to use any hard words, and it seems to me that the 
simpler way to put this, on what we know of the facts, is to say that I have no 
doubt that something passed betweeri the husband and the probation officer 
which justified the probation officer going into court and telling the court that 
the husband was not in default; he had been there, he could not stay, and he 
gave a reason why he could not stay. If it had gone no further than that it is 
plain that the justices would have had a discretion, after hearing what the 
solicitor for the wife said, whether or not to grant an adjournment. It would 
have been entirely a matter for their discretion, and I must not be taken, having 
regard to the course the case took, to be attributing any blame to the justices 
for going on with the case. They were put in some difficulty; but I do not think 
that it was the business of the probation officer to give this evidence against the 
husband that he had admitted desertion. 

We have a very long affidavit from the husband, which unfortunately does not 
deal with this aspect of the case at all, except in this one sentence: 


“I did not admit to . . . the probation officer, that I had deserted my 
wife. I told him I had left her. I believe he asked me if I had left her and 


, 9 


I said ‘ Yes’. 
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It does not need any words from me to show that that admission does not 
necessarily mean that he had deserted her; and in the course of some nine 
paragraphs of affidavit he sets out his case. Let me be plainly understood not 
to be expressing any opinion whatever about the merits. [His LorpsHIP 
referred to the husband’s affidavit and also to Scutt v. Scutt (1) and Winter 
v. Winter (2) and continued:| The end of it all is that here is a man who 
says he has got a good defence. It is not for us to say whether or not it is a 
good defence. It is a defence that he wants to put forward, but which 
he was prevented from putting forward because the probation officer went 
further in his evidence than was warranted. I put that as a matter of 
principle, rather than on the facts of the case. I think that the very fullest 
extent to which the probation officer should have gone was to say what 
the husband had told him about why he could not wait, and to have left it 
to the justices to decide whether or not to grant an adjournment. Putting it in 
contractual language, the probation officer was authorised to ask for an adjourn- 
ment, but certainly exceeded his authority in considering himself an agent to 
make vital admissions on the merits of the case. And there I propose to leave it 
except as a matter of terms. In my opinion this application should succeed, the 
order be set aside, and the wife’s complaint referred back to be re-heard by a 
fresh panel of justices for the petty sessional division. 


WALLINGTON, J.: I agree. The justices’ reasons in the case are in 
these terms: 


“The defendant attended, but apparently could not wait for his case to 
be heard, and the bench accepted evidence of his statement admitting 
desertion and made an order accordingly.” 


I can well understand that the justices, having had evidence from their probation 
officer, quite naturally relied on it as an accurate account of what had passed 
between him and the husband. Unfortunately, however, the probation officer 
did, in fact, quite unintentionally and quite honestly misrepresent the effect of 
what the husband had said to him, in that he mistakenly treated the husband’s 
admission that he had left his wife as an admission that he had thereby com- 
mitted the matrimonial offence of desertion. I sympathise with the justices in 
these circumstances, because they were thus led into improperly assuming that 
they would be justified in acting on the probation ofticer’s “statement” as 
proving the charge of the matrimonial offence of desertion without first satisfying 
themselves that the words spoken by the husband to the officer were of sucha 
character as to indicate that the husband intended them to be understood in 
the sense in which both the oflicer, and, in consequence of his testimony, also 
the justices, understood them. In my opinion they made a serious mistake in 
taking that course, with the result that the order which they made cannot stand. 

It is a very serious thing to accept an expression like “* He admitted desertion ” 
as conclusive of an admission of any offence. Between that expression and the 
words which are relied on by the narrator of it there is often a great divergence. 
Words are by some people understood to be an admission without any reasonable 
excuse for so doing. For example, a witness in the witness-box not infrequently 
says ‘“ Oh, yes, he admitted adultery ”, and then, pressed for the words which 
he or she has assumed to be an admission of adultery, the answer is ** Well, I 
told him that he had gone a bit wrong, and he did not deny it’. Obviously it is 
not in any sense an admission of adultery. The present case, perhaps, wil! be 


(1) (1950), 94 Sol. Jo. 422. 
(2) [1942] 2 All E.R. 390; [1942] P. 151. 
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a sufficient warning of the grave danger of accepting evidence of this kind 
without an investigation into the circumstances attending the supposed admis- 
sion, the words used and the context in which they were used. 

Further, I am unable, for myself, to find anything in the materials before us 
which could properly be regarded as conferring on the probation officer an 
authority to make any such admission or give evidence about such an admission, 
though, as I have said, I can well understand the justices relying on him and 
treating what he gave evidence about as an actual admission that the husband 
had been guilty of desertion. In the circumstances it seems to me that there 
has not been a trial of the issues between these two spouses on desertion, and on 
the face of things it does not look as if the interests of justice have been com- 
pletely well served. It seems to me, therefore, that the order that ought to be 
made is the one that my Lord has just announced. I agree with it. 


Order accordingly. 


Solicitors: Edward F. Iwi, for Julian S. Goldstone & Co., Manchester; Gre- 
gory, Rowcliffe & Co., for Taylor & Buckley, Oldham. 
G.F.L.B. 


HOUSE OF LORDS 


(Viscount Simonps, Lorp Morton or HEenrRyToN, Lorp Rapcuirre, Lorp 
CoHEN AND Lorp KEITH oF AVONHOLM) 


BRITISH TRANSPORT COMMISSION v. WESTMORLAND COUNTY 
COUNCIL AND WORCESTER COUNTY COUNCIL 


Mar. 4, 5, 6, 11, May 14, 1957 


Right of Way—Footpaths over and under railway—Possibility of dedication by 
statutory corporation—Naitional Parks and Access to the Countryside Act, 
1949 (12, 13 and 14 Geo. 6, c. 97), 8. 27, s. 30. 

Where the dedication to the public by a statutory corporation, e.g., a railway 
undertaking, of a right of way over their land is not incompatible with the statu- 
tory purposes for which the corporation acquired the land, that dedication is 
valid. . 

CONSOLIDATED APPEALS by the British Transport Commission from orders 
of the Court of Appeal (SmvcLETON, JENKINS and Hopson, L.JJ.) on Cases 
Stated by justices for the county of Westmorland and justices for the county 
of Worcester, respectively. 

Sir Andrew Clark, Q.C., Sir Frank Soskice, Q.C., and Widgery for the 
appellants. ; 

Michael Rowe, Q.C., Harold Williams, Q.C., and E. S. Temple for the 
respondents. 

The House took time for consideration. 


May 14. The following opinions were read. 


VISCOUNT SIMONDS: My Lords, these consolidated appeals, in which 
the British Transport Commission are appellants and the Westmorland County 
Council and the Worcestershire County Council respectively are respondents, 
raise a question of general importance. It will be sufficient to state the facts 
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and contentions in regard to the appeal in which the Westmorland County 
Council are respondents. The same conclusion must be reached in both cases. 

The appeal in the Westmorland case is brought from an order of the Court of 
Appeal whereby that court unanimously dismissed an appeal from a decision of 
the Divisional Court of the Queen’s Bench Division which had been giverr on a 
Case Stated by Quarter Sessions of the Peace for the County of Westmorland. 
The Case Stated was consequent on an order of sessions dismissing an application 
by the appellants for a declaration that no public right of way existed over a 
bridge spanning certain lines of railway owned and occupied by the appellants in 
the Borough of Kendal in the same county. 

The jurisdiction of quarter sessions arises in this way. By s. 27 of the National 
Parks and Access to the Countryside Act, 1949, the council of every county in 
England and Wales are required to carry out a survey of all lands in their area 
over which a public path is alleged to subsist and to prepare a draft map of their 
area showing such footpath whenever, in their opinion, such a right of way 
subsisted, or is reasonably alleged to have subsisted, at the relevant date as therein 
defined. The council are then required to publish in the prescribed manner a 
notice of the preparation of the draft map and of the places where it may be seen 
and to hear objections as to anything contained in or omitted from it. Having 
made a determination on any such objection, the council are next required to 
make a provisional map incorporating its determination and to advertise the 
preparation thereof and the places at which it may be inspected. At any time 
within twenty-eight days of the publication of such notice the owner, lessee or 
occupier of any land on which the map shows a public path or a road used as a 
public path may apply to quarter sessions for a declaration that at the relevant 
date there was no public right of way over the land and, unless quarter sessions 
are satisfied that at that date such a right of way did exist, they must make a 
declaration accordingly. By s. 31 (7) of the Act, provision is made for an appeal 
to the High Court by way of Case Stated on a point of law. 

Pursuant to their obligations under this Act, the respondents, the Westmorland 
County Council, prepared a provisional map of the Borough of Kendal and showed 
on it a footpath numbered 29 which crossed certain lines of railway owned and 
occupied by the appellants by means of an overbridge, which I will presently 
describe. The relevant date for the purpose of the Act was Aug. 1, 1952. On 
Nov. 12, 1954, the appellants applied to the justices of the County of Westmorland 
sitting as an Appeal Committee of Quarter Sessions for the county for a declara- 
tion that on Nov. 1 no public right of way existed over the overbridge. This 
application was heard on Apr. 5, 1955, and was refused, and in due course a Case 
was, pursuant to the Act, stated for the opinion of the High Court. 

It is necessary that I should recite the facts precisely as they are found in the 
Case Stated. After reference to the application, the Case proceeded as follows: 


‘* 2 (A) The said lines of railway were constructed in or about the year 
1847 by the appellants’ predecessors in title under powers contained in the 
Kendal and Windermere Railway Act, 1845. 

‘* (B) At the date of the construction of the said railway no public right of 
way existed on or near to the line of the said way numbered 29. 

‘““(C). The said bridge was constructed by the appellants’ predecessors in 
title at or about the time of the construction of the said railway in order 
to facilitate access between the land on either side of the said railway which 
was severed by the construction of the same. 

‘“*(D) The said bridge was constructed solely as a private accommodation 
crossing for the benefit of the owners and occupiers of lands so severed as 
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aforesaid and no express dedication to the public of the way thereover has 
at any time been made. 

‘*(E) Since the construction of the said railway members of the public 
have used the said way numbered 29 and the said bridge in such manner and 
for such period as to give rise to a presumption that the same had been 
dedicated as a highway if the owner of the soil were capable of such 
dedication. 

‘“(F) The owners from time to time of the soil of the said way, other 
than the appellants and their predecessors in title as owners of the said 
railway, have at no time been under such a disability as would render them 
incapable of dedicating the said way as a highway and have made no 
application to quarter sessions for such a declaration as was sought by 
the appellants in these proceedings nor has such an application been made by 
any lessee or occupier (other than the appellants) of the soil of the said way. 

‘“*(G) If and when the appellants cease to be bound to maintain the said 
bridge for the benefit and convenience of the owners or occupiers of the 
lands severed by the said railway for whose benefit and convenience the 
same was originally constructed, by reason of the rights of the said owners 
and occupiers having been released by agreement or abandoned or having 
otherwise ceased to be exercisable, the appellants would demolish and dis- 
continue the said bridge, it being their practice so to deal with accommoda- 
tion works as opportunity arises. 

‘* (H) There is no likelihood of the appellants wishing to construct addi- 
tional lines of rails under the said bridge or its approaches unless substantial 
new industrial development takes place in the area served by the said 
railway. There is no prospect of any such development. 

‘* (1) The continued existence of the bridge will not cause any danger to the 
running of the appellants’ trains and the operation of the railway. 

‘““(J) The bridge is a strong and durable edifice likely to last indefinitely 
with comparatively small repairs. The cost of demolishing it would be at 
the very least £700. It has not been repaired for at least eight years and if it 
is to remain it will require repairs within the next two or three years which 
we estimate will cost £250 and thereafter maintenance at a cost which we 
estimate at £150 in every period of ten years. Accordingly we find that the 
annual cost of maintenance capitalised would be appreciably less than the 
cost of demolition. In every case the costs referred to are calculated at 
present day prices. 

‘“*(K) In so far as it is a-matter of fact, the expenditure involved in the 
maintenance of the bridge is quite compatible with the present and future 
execution of the purposes for which the land is vested in the appellants.” 


By way of amplification of the facts as stated it should be added that the Kendal 
and Windermere Railway Act, 1845, incorporated (inter alia) the Lands Clauses 
Consolidation Act, 1845, and the Railways Clauses Consolidation Act, 1845. 
Section 68 of the latter Act required the railway company to make and at all 
times thereafter maintain for the accommodation of the owners and occupiers of 
lands adjoining the railway (inter alia) so many bridges over the railway as might 
be necessary for the purpose of making good any interruptions caused by the 
railway to the lands through which it was made. The bridge over which the 
footpath numbered 29 runs (which has been called ‘‘ the overbridge ”’) was con- 
structed pursuant to this section. 

Section 16 of the same Act was strongly relied on by the appellants. It pro- 
vided that, subject as therein mentioned, it should be lawful for the company, 
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for the purpose of constructing the railway, or the accommodation works con- 
nected therewith, as thereinafter mentioned, to execute any of the works therein 
mentioned, that is to say, they might construct on, across, under, or over any 
lands described in the plans such embankments, bridges and fences as they 
should think proper, and (this is the relevant power) they might “from time te 
time alter, repair, or discontinue the beforementioned works or any of them, 
and substitute others in their stead ’’ and further they might “do all other acts 
necessary for making, maintaining, altering, or repairing, and using the railway.” 

These being the facts the contentions of the parties may now be stated. It was 
contended by the appellants that the dedication of a public right of way over 
the said bridge would be incompatible with the purposes of their railway under- 
taking in that: (A) It would commit the appellants in perpetuity to all such 
expense in the maintenance of the said bridge as might from time to time be 
necessary which expense could be avoided if the same were demolished. (B) It 
would fetter the appellants’ powers to expand their said railway undertaking by 
the construction of additional lines of rails if and when they might require to do so. 
(C) It would deprive the appellants of their statutory powers to discontinue the 
said bridge and crossing pursuant to s. 16 of the Railways Clauses Consolidation 
Act, 1845. 

It was contended by the respondents that—(A) there having been user of the 
said way numbered 29 and the said bridge in such manner and for such period 
as to give rise to a presumption that the same had been dedicated as a highway 
if the owner of the soil were capable of dedication, dedication ought to be pre- 
sumed to have taken place; (B) the user of the bridge by the public as a public 
footpath was not inconsistent with the operation of the railway and the execution 
of the purposes for which the bridge and adjoining railway land is and was vested 
in the appellants and their predecessors; (C) the dedication of a public right of 
way over thé bridge would only be incompatible with the execution of the func- 
tions of the appellants and their predecessors if it were to involve the appellants 
in a material increase in expenditure and, on the facts, the appellants would not 
be involved in any increase in expenditure whatever; (D) section 16 of the 
Railways Clauses Consolidation Act, 1845, did not have the effect contended 
for it by the appellants; otherwise its effect would be that railway undertakers 
as a matter of law could in no circumstances dedicate a right of way across any 
part of their railway; this proposition was not supported in any decided case. 


On these facts and contentions the justices were of opinion that there had been 
dedication, and accordingly refused to make the declaration sought by the 
appellants. The question they submitted for the opinion of the High Court was 
“whether on the facts aforesaid a dedication of the alleged public right of way 
was incompatible with the statutory objects of the appellants.” As I have 
already said, the Divisional Court and Court of Appeal in turn dismissed the 
appellants’ appeal. In effect, both courts answered the question submitted to 
them in the negative. 

I must for a moment recur to the appellants’ contentions as they appear in 
the Case Stated. Contention (A) is no longer advanced as a separate contention. 
Contentions (B) and (C) may fairly be said to be directed to the general question 
submitted by the justices, but learned counsel for the appellants found it con- 
venient to argue the case on the alternative pleas: (A) that the dedication of 
public rights of way in the circumstances of the case would amount to a repeal of 
the appellants’ statutory power to discontinue the bridge in certain events and 
would thus be ultra vires; and (B) that such dedication would have been incom- 
patible with the public or statutory purposes for which the appellants and their 
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predecessors held their lands. It is, however, clear that the two pleas interlock: 
for one aspect of incompatibility might consist in such a surrender of power as 
to debar the performance of the statutory purpose. I propose, therefore, to 
examine the case on the footing that the real question is that which was submitted 
by the justices, not, however, closing my mind to the aspect of the question 
to which I have just referred. Before I refer to the authorities, which are numer- 
ous, it is, perhaps, desirable to state that, in my opinion, they are by no means 
irreconcilable, as has been suggested, but that the single difficulty is to ascertain 
from them what is the test of incompatibility which is to guide the court in deter- 
mining whether an act proposed to be done by a railway or other statutory com- 
pany is incompatible with the statutory purpose for which it was authorised to 
acquire and acquired its land. 

Any examination of this question must begin with R. v. Inhabitants of Leake (1) 
which has been cited in many cases, some of them in this House, and never 
disapproved. The decision goes to the root of the matter, and, often as they 
have been cited, I think I should remind your Lordships of the words of 
PARKE, J., in that case: 


“If the land were vested by the Act of Parliament in commissioners, so 
that they were thereby bound to use it for some special purpose, incom- 
patible with its public use as a highway, I should have thought that such 
trustees would have been incapable in point of law, to make a dedication of 
it; but if such use by the public be not incompatible with the objects 
prescribed by the Act, then I think it clear that the commissioners have that 
power. 


Here a principle is laid down which is supported not only by a great weight 
of succeeding authority but by its inherent reasonableness. For, though on the 
one hand it would be improper that commissioners or other persons having 
acquired land for a particular statutory purpose should preclude themselves 
from using it for that purpose, on the other hand, if consistently with its user 
for that purpose it can be used for some other purpose also, I see no impropriety 
in such secondary user. If the usefulness of a parcel of land is not exhausted 
by its user for its statutory purpose, why should it not be used for some other 
purpose not incompatible with that purpose? 

This, at least, is the view which has been consistently taken for over one 
hundred years, and I do not doubt that any departure from it would be fraught 
with most serious consequences to assumedly well-established public rights. 
Amongst the cases to which reference might be made, some have a particular 
value because they were later in date than Ayr Harbour Trustees v. Oswald (2) 
on which the appellants strongly relied, and were decided in the light of that 
binding decision. I may mention such cases as Grand Junction Canal Co. v. 
Petty (3); Foster v. London, Chatham & Dover Ry. Co. (4), Re Gonty & Man- 
chester, Sheffield & Linéolnshire Ry. Co. (5), Taff Vale Ry. Co. v. Pontypridd 
Urban District Council (6), South Eastern Ry. Co. v. Cooper (7), and Birkdale 


(1) (1833), 5 B. & Ad. 469 (110 E.R. 863). 
(2) (1883), 8 App. Cas. 623. 
(3) (1888), 52 J.P. 692; 21 Q.B.D. 273. 
(4) [1895] 1 Q.B.D. 711. 
(5) [1896] 2 Q.B. 439. 
(6) (1905), 69 J.P. 351. 
(7) 88 J.P. 37; [1924] 1 Ch. 211. 
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District Electric Supply Co., Ltd. v. Southport Corpn. (1). If, in Mulliner v. Mid- 
land Ry. Co. (2), there are to found observations by Sirk GEORGE JESSEL, 
M.R., which do not conform with this long line of authority, they cannot be given 
the weight which is usually accorded to the decisions of that very learned judge. 
They have, in fact, been the subject of judicial criticism and explanation: see, 
e.g-, Gonty’s case (3) and Petty’s case (4). 

It was, however, on the Ayr case (5) that counsel for the appellants 
mainly relied, suggesting, if I understood the argument, that a proper under- 
standing of that case must lead to a decision in his favour. I think, on the con- 
trary, that this contention is based on @ radical misunderstanding of it. For it 
appears to me that in the Ayr case (5) it was plain that the proposed agreement 
by the statutory body, which had acquired land for a particular purpose, that they 
would not use it so as to interfere with the access from other property of the 
vendor to the sea, was regarded as incompatible with the statutory purpose. 
It was, in fact, an example of incompatibility, not a decision to the effect that 
incompatibility does not supply a test. This was clearly the view of Lonp SUMNER 
in the Birkdale case (1). Similar observations may be made on Paterson v. 
St. Andrews Provost (6) which gives equally little support to the appellants. 

If I am right in saying that the principle of Leake’s case (7) must be applied 
here, I must next consider what is the test of incompatibility, which, as I 
have already said, appears to me to be the real difficulty in the case. This is a 
question of fact. It can be nothing else and it has been so treated, and expressly 
so treated, in many of the cases to which I have referred. But to say this does not 
completely solve the problem. For the jury or tribunal of fact must still be pro- 
perly directed what is the test, and it is to this point that counsel for the appel- 
lants directed his attack. He urged that there could only be compatibility if it 
could be proved that in no conceivable circumstances could the proposed user 
at any future time and in any way possibly interfere with the statutory purpose 
for which the land was acquired. [If he is right, it is clear that the justices in the 
present case did not ask themselves the right question or ascertain the relevant 
facts. 

My Lords, I am satisfied that this argument is misconceived. In the first place 
in none of the relevant cases, neither in those that I have already mentioned nor 
in those, far more numerous, that I have examined, has anything of the kind 
been suggested. Parke, J.’s use of the word “ never ”’ in Leake’s case (7) was 
clearly not intended to have so dramatic an effect. But, in the second place, to 
give to incompatibility such an extended meaning is, in effect, to reduce the 
principle to a nullity. For a jury, invited to say that in no conceivable circum- 
stances and at no distance of time could an event possibly happen, could only 
fold their hands and reply that it was not for them to prophesy what an inscrut- 
able providence might in all the years to come disclose. I do not disguise from 
myself that it is difficult to formulate with precision what direction should be 
given to ajury. But after all we live in a world in which our actions are constantly 
guided by a consideration of reasonable probabilities of risks that can reasonably 
be foreseen and guarded against, and by a disregard of events of which, even if 
we think of them as possible, we can fairly say that they are not at all likely to 


(1) 90 J.P. 77; [1926] A.C. 355. 
(2) (1879), 43 J.P. 573; 11 Ch.D. 611. 
(3) [1896] 2 Q.B. 439. 
(4) (1888), 52 J.P. 692; 21 Q.B.D. 273. 
(5) (1883), 8 App. Cas. 623. 
(6) (1881), 6 App. Cas. 833. 
(7) (1833), 5 B. & Ad. 469 (110 E.R. 863). 
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happen. And it is, in my opinion, by such considerations as these, imprecise 
though they may be, that a tribunal of fact must be guided in determining 
whether a proposed user of land will interfere with the statutory purpose for 
which it was acquired. At an earlier stage of this opinion I set out at length 
the facts found by the justices in order that it might be seen how far they had 
correctly directed themselves in reaching their conclusion that there had been a 
dedication of the way in question. In para. 2 (H), (I), (J) and (K) of the Stated 
Case they find the facts as they are now and as they are in their view likely to be. 
I do not think that there is any sin of commission or omission to be found in them, 
or that it can be said that, on the basis that I have attempted to lay down, they 
were not well entitled to reach their conclusion. 

I should, on this part of the case, add that there was some discussion whether 
a tribunal of fact must look at the facts as they are at the date when the matter 
arises for determination or, disregarding the present, try to look at them as they 
existed when the dedication was presumed to be made. It is possible, my Lords, 
that @ case may arise in which it becomes relevant to decide this question, but, 
inasmuch as a presumption of dedication arises after user for a number of years 
but there is no presumption of the date of dedication and in the present case the 
justices adopted the course most favourable to the appellants by looking at the 
facts as they are today and can today reasonably be foreseen, I do not think 
it necessary to say any more on this question 

My Lords, I come now to that part of the argument for the appellants, which, 
though it is comprehended in the broad question of incompatibility, was treated 
as an independent plea. It was to the effect that, in the circumstances of the pre- 
sent case, the dedication of a right of way over the overbridge in question would 
amount to a repeal of the appellants’ statutory power to discontinue the bridge, 
and would thus be ultra vires. This plea looks back to s. 16 of the Railways 
Clauses Consolidation Act, 1845, to which I have already referred, and it is stated 
in a way which gives it a superficial attraction. But it is not accurate to say 
that, if a statutory body puts it out of its power to act in an authorised manner 
in a particular case, that amounts to a repeal pro tanto of the Act of Parliament. 
This appears to me to be involved in the larger conclusion that I have already 
reached that land acquired for a particular statutory purpose may yet be used 
for another purpose which is not incompatible with it. The argument here, too, 
could be that user for another purpose precludes user for the statutory purpose 
and, therefore, pro tanto amounts to a repeal of the Act. But such an argument is 
rejected because the statutory purpose is not defeated so long as the secondary 
user is compatible with it. A fortiori, where the question is not of the main 
purpose of the undertaking but of the exercise of a power under s. 16, the question 
is whether its non-exercise, or such an act as will preclude its exercise, is consistent 
with the statutory purpose for which the land was acquired. The answer must be 
precisely that which has already been given. . It is consistent: it is not 
incompatible. The single new fact which might in some other case be of import- 
ance is that the continued existence of a bridge, which the appellants would in 
other circumstances demolish, might involve them in certain costs of maintenance. 
But in the present case it was disclaimed as a separate ground of incompatibility, 
and I have been unable to discern its relevance in any other way. Nor do I 
think it necessary to consider what may be the respective obligations of the 
appellants and the local authority in the event of the bridge being no longer 
required as an accommodation work but being still necessary to support the 
public way. This is a question which has not arisen and may never arise. 
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Refeferice Whe mide in the course of the argument before the House to s. 1 
of the-Bight&df Way Act, 1932, sub-s. (7) of which provides: 

** Nothing in fhis section contained shall affect any incapacity of a corpora- 
tion or other body or person in possession of land for public or statutory 
purposes to dedicate any such way where such way would be incompatible 
with such public or statutory purposes.” 

I agree with SmncLETON, L.J., and Hopson, L.J., that the sub-section does not 
help the appellants but, on the contrary, by preserving the existing law and re- 
cognising that incompatibility of a public way with statutory purposes is the 
test, confirms the view that the principle of Leake’s case (1) prevails. 

For these reasons, which shortly adopt the judgments of the Divisional Court 
and the Court of Appeal, I am of opinion that both appeals should be dismissed. 
I cannot conclude without saying how much I have owed in preparing this opinion 
to the careful and exhaustive judgment of the late S1IncLETon, L.J. 


LORD MORTON OF HENRYTON: My Lords, I shall deal only with the 
Westmorland case as that was the only case argued before your Lordships and it is 
agreed that the same question arises in each of the two consolidated appeals. 

The bridge over which the alleged public right of footway runs was constructed 
by the predecessor in title of the appellants solely as a private accommodation 
crossing fer the benefit of the owners or occupiers of lands severed by the con- 
struction of the Kendal and Windermere railway. Since the construction of that 
railway members of the public have used the bridge in such manner and for such 
period as to give rise to a presumption that the same had been dedicated as a 
public footpath if the owner of the bridge were capable of such dedication. See 
finding (E) in para. 2 of the Case Stated. 

Counsel for the appellants submitted that neither the appellants nor the railway 
company which was their predecessor in title, were capable of such dedication. 
His reasons were (i) that a dedication of a public right of way over the bridge 
would prevent the undertakers from exercising at any time a statutory power, 
namely, the power to discontinue the bridge, which is conferred by s. 16 of the 
Railways Clauses Consolidation Act, 1845. That Act is incorporated with the 
special Act, the Kendal and Windermere Railway Act, 1845; (ii) that such a 
dedication might, at some future time, hamper the undertakers in carrying out 
to the best advantage the purposes of the special Act. 

My Lords, in my opinion, the only rule applicable to the present case is that 

statutory company has no power to grant a public right of way the enjoyment 
whereof by the public is incompatible with the statutory objects of the com- 
pany. This rule was established as a rule of law by a long series of cases, starting 
with R. v. Inhabitants of Leake (1), and has been recognised by this House in 
Birkdale District Electric Supply Co., Ltd. v. Southport Corpn. (2). 

It is common ground between the parties that the question of incompatibility 
is a question of fact, but there is a vital difference in the views put forward on 
behalf of each party as to the proper question to be put to the tribunal of fact. 
Counsel for the appellants submitted that the question should be 

‘ whether the existence of the alleged right of way might, in any possible 
circumstances, at any future time, hamper the undertaker in carrying out 
to the best advantage the purposes of its special Act ”’; 


(1) (1833), 5 B. & Ad. 469 (110 E.R. 863). 
(2) 90 J.P. 77; [1926] A.C. 355. 
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counsel for the respondent council submitted that the question should be 


““ whether at the date when the question is considered by the tribunal 
of fact, there is any likelihood that the existence of the alleged right of 
way would interfere with the adequate and efficient discharge of the under- 
taker’s statutory duties.” : 


My Lords, I can find no decision, in the long line of authority cited in argument, 
which is clearly in favour of counsel for the appellants’ version, and I find 
several cases in which the court appears to have acted on the view that counsel 
for the respondents’ version is the right one. As examples, I would mention 
Grand Junction Canal Co. v. Petty (1) and Re Gonty & Manchester, Sheffield & 
Lincolnshire Ry. Co. (2). 

I do not find this result surprising, for, if counsel for the appellants’ version 
is correct, it would, I think, be impossible ever to presume dedication of a 
public right of way by a statutory railway company over any part of the land 
which it had acquired for the purposes of its Act. A right of way is a burden 
on the land. I cannot think that it would be possible for a tribunal of fact 
honestly to find that the existence of such a right could never at any time, 
and in any possible circumstances, hamper the undertaker; yet there are many 
cases in which a dedication of a public right of way has been presumed against 
a statutory railway company. 

I, therefore, accept counsel for the respondents’ submission, and turn to 
consider whether, on the facts found in the Case Stated, there is any likelihood 
that the existence of a public right of way over the bridge would interfere with 
the adequate and efficient discharge of the appeilants’ statutory duties. 

It is first to be borne in mind that the bridge is an accommodation crossing 
and there is no evidence that it has ceased to be required for the purpose for 
which it was erected. Indeed, it cannot be said with certainty that a time 
will ever come when it is no longer required for that purpose, for the land on each 
side of the line may remain indefinitely in one ownership and there may never 
be any agreement with the owner that the bridge may be discontinued. 

Next, there is, of course, no obligation on the appellants to exercise the 
power to discontinue the bridge, even if the time comes when it is no longer 
required for accommodation purposes. 

Finally, the findings of fact (H), (I), (J) and (K) in para. 2 of the Case Stated 
make it clear that it is extremely unlikely that the appellants will ever find 
it necessary to discontinue the. bridge for the purposes of their undertaking. I 
use the word “ necessary ”’ because it has been held that each one of the powers 
conferred by s. 16 of the Railways Clauses Consolidation Act, 1845, can be 
exercised only when it is necessary for making, maintaining, altering or repairing 
and using the railway: see R. v. Wycombe Ry. Co. (3), approved in Pugh v. 
Golden Valley Ry. Co. (4), Emsley v. North Eastern Ry. Co. (5). 

I add that I am by no means satisfied that it ‘would be impossible to discon- 
tinue the bridge, eithe® under the statutory power or at common law, if it were 
no longer required as an accommodation way and if a public right of way existed 
over it. I find it unnecessary, however, to deal with this question, in view of 
the findings of fact to which I have just referred. 


(1) (1888), 52 J.P. 692; 21 Q.B.D. 273. 
(2) [1896] 2 Q.B. 439. 
(3) (1867), 31 J.P. 197; L.R. 2 Q.B. 310. 
(4) (1880), 15 Ch.D. 330. 
(5) 60 J.P. 182; [1896] 1 Ch. 418. 
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For these reasons, my Lords, I am of opinion that the question which I have 
posed should be answered in the negative. It follows that I would dismiss 


the appeal. 


LORD RADCLIFFE: My Lords, I agree that these appeals ought to be 
dismissed. I should not say more but for the fact that the principles of law 
which bear on their subject appear to me to stand so curiously related that 
I do not want to part with the appeals without saying something as to what 
I conceive to be involved in the decision now proposed. It means, I think, 
that we must cut down two very far-reaching general propositions of law, 
valuable in themselves, to proportions that are manageable in relation to the 
particular set of circumstances with which we are now confronted. Both these 
general propositions support the appellants’ argument. One proposition is that 
laid down by Str GrorGE JEsSSEL, M.R., in Mulliner v. Midland Ry. Co. (1). 
It is to the effect that a railway company, which operates under statutory 
powers of managing its railway conferred on it for the furtherance of the 
public interest, is devoid of legal capacity to grant any easement or right 
of way over land acquired by it unless expressly authorised by statute so 
It has not, generally speaking, the full capacity of disposition enjoyed 


to do. 
The other proposition, which is distinct from 


by a private owner of land. 
the first, is that no body, corporate or unincorporate, which holds property 
or rights under powers conferred on it for the public benefit can make a disposi- 
tion or agreement effective in law by which it abdicates its freedom to exercise 
those powers at any time in the future. The second proposition rests principally 
on two decisions of this House in Scottish cases, Paterson v. St. Andrews Provost 
(2) and Ayr Harbour Trustees v. Oswald (3). 

Mulliner’s case (1) was decided in 1879. It has been referred to again and 
again in other cases, both in argument and in judgments of the court. It has 
certainly never been overruled; on the contrary, SIR GEORGE JESSEL’S state- 
ment of the law has twice been made the very foundation of unanimous decisions 
in the Court of Appeal: see Great Western Ry. Co. v. Solihull Rural District 
Council (4) and Great Western Ry. Co. v. Talbot (5). More than that, part 
of his reasoning (though not directly his reasoning on this-point) was quoted 
with approval by Lorp BLackBURN when making the first speech in this 
House in the Ayr Harbour case (3). In any ordinary combination of circum- 
stances one would say that the legal principle laid down in Mulliner’s case 
(1) was firmly established. On the other hand, it is equally certain that for 
many years there has been a tendency to treat Mulliner’s case (1) as having 
stated the law in terms different from those actually employed. It has been 
subjected to a process of judicial explanation. Few authorities can have been 
explained so often with such little fidelity to the original source. In 1888, in 
Grand Junction Canal Co. v. Petty (6), the court treated Mulliner’s case (1) as 
being a decision in which “ the facts of the case . . . pointed to a different con- 
clusion of fact from that on which the decision in R. v. Inhabitants of Leake 
(7) was founded.” In South Eastern Ry. Co. v. Cooper (8) SiR ERNEST POLLOCK, 
M.R., referred to Mulliner’s case (1) as “‘acase . . . of a very special character ’ 


(1) (1879), 43 J.P. 573; 11 Ch.D. 611. 
(2) (1881), 6 App. Cas. 833. 
(3) (1883), 8 App. Cas. 623. 
(4) (1902), 66 J.P. 772. 
(5) [1902] 2 Ch. 759. 
(6) (1888), 52 J.P. 692; 21 Q.B.D. 273. 
(7) (1833), 5 RR. & Ad. 469 (110 E.R. 863). 
(8) 88 J.P. 37; [1924] 1 Ch. 211. 
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and WarRRINGTON, L.J., in the same case, similarly discounts the significance of 
Str GEORGE JESSEL’s intended proposition of law by describing it as made (ibid., 
at p. 232) “. . . in reference to the facts of that case .. .” That, I suppose, 
could be said with as much or as little force about all judgments. Yet two 
things at least are plain from a reading of Mulliner’s case (1), first, that there 
was nothing special about the facts—they related to a purported grant of a 
right of way through arches forming the substructure of a station—and, secondly, 
that Smr GEorRGE JESSEL rested his decision on what he himself called ‘“ the 
general law The question that he put and answered in the negative was: 
Has a railway company power by law to alienate, either for value or without 
value, any portion of the land actually used for the railway or works, except 


” 
. 


so far as express provision to that effect is made in its regulating Act? From 
that he deduced, as was pointed out and approved by Riesy, L.J., in Re Gonty 
& Manchester, Sheffield & Lincolnshire Ry. Co. (2), that the grant of any ease- 
ment was similarly forbidden. 

Gonty’s case (2) is yet another Court of Appeal case in which Mudlliner’s 
case (1) was commented on. The case itself amounted to a decision that, in 
considering whether part of a building could be severed from the rest ‘“‘ without 
material detriment thereto ’’, that being the only condition on which a railway 
company could effect the severance under a special statutory power, it was 
legitimate to treat the railway company as having legal power to grant a right 
of access over the portion proposed to be taken, and to assess compensation 
accordingly. I have not sufficient ingenuity at my command to be able to say 
how this decision can be good law in the face of Ayr Harbour Trustees v. 
Oswald (3), in which it was decided by this House that, in assessing compensa- 
tion for injurious affection of land retained arising from compulsory acquisition 
of other land previously part of the same holding, it was not legitimate to 
treat the undertakers as having legal power to grant a right of access over 
the land acquired. However that may be, in Gonty’s case (2), Lorp EsHeEr, 
M.R., appeared to regard Mulliner’s case (1) as being inconsistent with the 
view that the undertaker could grant the right of access but as being an 
authority which he was not prepared to follow. A. L. Smrru, L.J., said 
that he was not going to controvert Mulliner’s case (1), but thought that, 
if it were to be “cited as a case which says that the railway company can- 
not give an easement through its own embankment from one side to the 
other ’’, he could not agree with it. Unfortunately, the learned lord justice 
did not say what, in his view, Mulliner’s case (1) could be cited for if 
not for that, and his illustration of the power or duty of a railway company 
to create an accommodation access through its embankment, when it severs 
land, does nothing to clear up the matter since, of course, in such a case there 
is @ statutory obligation to provide just such accommodation. Ruiaesy, L.J., 
as I have said, thought that Mulliner’s case (1) did decide that no per- 
petual right of way could lawfully be created by a railway company over 
land taken and required for its purposes. ‘‘ That ... is all that case was 
intended to decide, and the case has no bearing on that before us’. For 
completeness, I ought to add that there have been further comments on or 
proffered explanations of Mulliner’s case (1) in Taff Vale Ry. Co. v. Ponty- 

(1) (1879), 43 J.P. 573; 11 Ch.D. 611. 
(2) [1896] 2 Q.B. 439. 
(3) (1883), 8 App. Cas. 623. 
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pridd Urban District Council (1) and in South Eastern Ry. Co. v. Warr (2). 
Neither, I think, enables one to say with any confidence just how far it stands 
as an authority today or for what proposition. 

How flickering is the illumination which these authorities throw on the main 
principle of law can be seen if one compares the decision of Joycr, J., in 1912 
in Great Central Ry. Co. v. Balby-with-Hexthorpe Urban Council (3) with 
the decision of SwInFEN Eapy, J., in 1909 in South Eastern Ry. Co. v. 
Associated Portland Cement Manufacturers (1900), Ltd. (4). In the former, 
the learned judge, after referring to Mulliner’s case (5) and Gonty’s case (6), 
held it to be clear law that a railway company could not grant or dedicate 
a right of way over its lines of rails. In the latter, the learned judge, after 
referring to the same two cases, though that there was “‘ nothing whatever in 
that point ” that a railway company “could not grant to somebody else the 
easement of tunnelling under ”’ its line. 

In my opinion, the root of the trouble lies in the fact that the courts have 
not truly accepted the validity of Srr GEORGE JESSEL’s proposition that a 
railway company lacks legal capacity to grant an easement over railway land 
“except with a view to the traffic of their railway.” Side by side with this 
proposition and without explicitly rejecting it, they have, in fact, been accept- 
ing and working on a different rule for statutory undertakers, viz., that they 
can grant easements over their land so long as the exercise of such easements 
is not inconsistent or incompatible with the fulfilment of the statutory purpose. 
This rule is regarded as being derived from R. v. Inhabitants of Leake (7). 
I do not think it profitable to inquire at this date whether that case, fairly 
considered, did amount to a decision of the court embodying any such rule. 
If we were reviewing it for the first time today, I should feel much doubt about 
that. But I think that we are bound to recognise that for very many years 
and on many occasions courts have taken as their test the words of PaRKE, J.: 


“if such use by the public be not incompatible with the objects pre- 
scribed by the Act, then I think it clear that the commissioners have that 
power ”’, 

and have treated this test as a pragmatic one, to be answered according to the 
facts ascertainable at the time when the question arises. Some of the cases 
which recognise this test as the governing rule have been referred to in the 
speech of the noble and learned Viscount on the Woolsack. As he says, there 
are others. 

Such a rule has many drawbacks. It means that the validity of any easement 
must depend on the state of facts ascertained or reasonably foreseeable at 
the time when it is challenged in legal proceedings; and no one can tell in advance 
on what occasion a challenge will arise. It is very hard to know what measure 
of foresight or what extremity of prudence to allow to the judge of fact. It 
leads to what may well be, I think, misleading comparisons between different 
statutory undertakers and their works—railway lines, reservoirs, canals, tow- 
paths, drains and bridges. It has led to much confusion between the voluntary 
grant or dedication of a right de novo, the provision of accommodation ways 


(1) (1905), 69 J.P. 351. 
(2) (1923), 21 L.G.R. 669. 
(3) 76 J.P. 205; [1912] 2 Ch. 110. 
(4) 74 J.P. 21; [1910] 1 Ch. 12. 
(5) (1879), 43 J.P. 573; 11 Ch.D. 611. 
(6) [1896] 2 Q.B. 439. 
(7) (1883), 5 B. & Ad. 469 (110 E.R. 863). 
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or works under statutory obligation, and the voluntary enlargement of rights 
of way existing before the creation of the works and, therefore, necessarily pre- 
served. Each of these classes may involve different considerations. When the 
distinctions have all been allowed for, I think that it is accurate to say that, 
although the test derived from R. v. Inhabitants of Leake (1) has often been 
accepted and propounded, it has never yet resulted in a finding that the voluntary 
grant by a railway company of a right of way over its lines on the level of the 
lines is an effective grant. A possible exception is South Eastern Ry. Co. v. 
Cooper (2); but the judgments delivered by the Court of Appeal in that case 
are not so expressed as to enable me to say with any certainty what was the 
ratio decidendi that formed the ground of their decision. 

Nevertheless, I think that the accepted rule, with all its defects, is better 
than no rule at all. The construction of railways, at any rate, drove steel barriers 
over many hundred miles of the English countryside. To hold that at no time, 
at no point, and in no circumstances could a railway company grant de novo 
even a footway over, across, or under its lines would be a grave impediment 
to public amenity. In my opinion, therefore, we ought to say that Mulliner’s 
case (3) cannot stand today as a binding decision, in so far as it laid down the 
proposition that a railway company lacks legal capacity to grant a right of 
way over or under its railway lands, including the site of the permanent way. 
I think, myself, that the error in the reasoning of that case lay in treating any 
grant of an easement as equivalent to an alienation for this purpose. Technic- 
ally, as a matter of conveyancing, such a grant is, no doubt, a form of alienation. 
But, in the context of the powers of a railway company over the whole extent 
of the railway lands, a grant of an easement and an outright sale may amount 
to very different things. It seems to me better to say baldly that, on this 
occasion, a great judge laid down a proposition of law in terms that are too 
comprehensive to be maintainable than to continue to explain his decision in 
language that he did not use to justify conclusions which contradict his expressed 
opinion. 

Now the other proposition which fortifies the appellants’ arguments is that 
laid down in the two cases, Paterson v. St. Andrews Provost (4) and Ayr Harbour 
Trustees v. Oswald (5). Paterson’s case (4) is the earlier in date, though 
Oswald’s case (5) is, I think, the one more often referred to. Both cases 
related to the question whether bodies holding land for purposes beneficial 
to the public interest could abdicate the potential exercise of certain powers 
over part of the land by ceding rights in it to other persons or to the 
public. In Paterson’s case (4), the land concerned was the links at St. Andrew’s 
which were held by the magistrates of the burgh for behoof of the inhabitants, 
subject to the obligation of preserving them for the purposes of the game of 
golf and for the recreation and amusement of the inhabitants. What the magis- 
trates were proposing to do was to construct'a macadamised road along the 
boundary of the links. The learned Lords who heard the appeal, assisted by 
@ volume of evidence from those skilled at golf, were evidently satisfied that 
there was no reason to fear that the addition of this feature would “ interfere 
with the due prosecution of the game”’. Lorp SELBORNE, L.C., said: 


(1) (1833), 5 B. & Ad. 469 (110 E.R. 863). 
(2) 88 J.P. 37; [1924] 1 Ch. 211 
(3) (1879), 43 J.P. 573; 11 Ch.D. 611. 
(4) (1881), 6 App. Cas. 833. 
(5) (1883), 8 App. Cas. 623 
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““ . . . such variation in the state of the ground as it would introduce, 
would, in the event of balls finding their way there, rather add to than 
detract from the interest of the game . . .”; 

while Lorp Watson, speaking with something like levity, observed that: 

““ , . . really the speculation as to whether it is better to have a road 
with ruts in it, or a metalled road, or a piece of rough grass with hollows 
and heaps, is after all rather a matter of fancy than a question having any 
substance in it.” 

It followed that there was nothing in law to prevent the magistrates from 
making up their road and allowing people the use of it. 

On the other hand, it was the clear view of all the members of the House 
who took part in that decision that it was not within the power of the magistrates 
to abdicate any part of their control of the site of the road or, consequently, 
to dedicate it as a public highway; and the judgment approved by the House 
was worded accordingly. The whole point of the decision was to establish the 
distinction between the competence of the magistrates to make a road and 
allow passage over it and their incompetence to grant to the public or to 
individuals, or to allow them to acquire, any title to a right of way over it. 
Their opinion on this point is, I think, contained in the following words of 
Lorp WATSON: 

. . . such a change may come over St. Andrews that it may become 
necessary in the due exercise of their administrative powers for the town 
council to take away this right of road. One cannot anticipate that such 
a thing will immediately occur, but it may, and those who have the right 
to take recreation, and to play golf upon the links, are quite entitled to 
have a judgment which will prevent the magistrates from making such an 
alienation at the present moment as may come at any future period into 
collision with their rights over this piece of land .. .” 

That imposes a very stern test. It does not depend on evidence. It looks to 
possibility, not to any standard of reasonable probability. 

The facts of Oswald’s case (1) are so familiar that I do not need to set them out. 
The Harbour Board had acquired part of his land, and the question arose what 
amount of compensation they ought to pay him for injurious affection of the 
remainder. To reduce the damage, and so his compensation, they were ready to 
secure him a right of permanent access to that remainder over the part they had 
taken. There was no evident reason why they should not so lay out the projected 
wharves and roads as to leave space for access by this means. They did not have 
to fill up the land taken with buildings. Nevertheless this House decided that they 
had no power to grant Oswald any permanent right over that land, because to 
do so would amount to depriving the present trustees and their successors of 
the discretion which their Act had vested in them, the power of using that land 
as the site of buildings if at any time the needs of their undertaking should require 
it. That would be to renounce “a part of their statutory birthright ’’, as Lorp 
SuMNER said in Birkdale District Electric Supply Co., Ltd. v. Southport Corpn. (2). 
Striking as the phrase is, it does not seem to me to offer much help in 
deciding which are the cases in which the principle of Paterson’s case (3) 
and Oswald's case (1) is to be applied, where, as he says (ibid.), “ the very 
nature of the grants or the contract itself’’ provides the answer, and which 

(1) (1883), 8 App. Cas. 623. 
(2) 90 J.P. 77; [1926] A.C. 355. 
(3) (1881), 6 App. Cas. 833. 
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are those many other cases in which the test to be applied is the humbler one of 
incompatibility proved by evidence. The birthright of a statutory corporation 
includes all those powers and rights with which it is thought proper to invest 
it at its creation; and I do not think it easy for a court of law to decide merely 
by the nature of the thing which of those powers are inalienably entailed and 
which can be disentailed and disposed of by ordinary grant. 

In my opinion, we are bound to recognise that the principle of these two cases 
cannot be applied in all circumstances and on all occasions to all statutory cor- 
porations and public bodies. That, indeed, has already been recognised by the 
decision of this House in the Birkdale case (1), in which the electric supply com- 
pany had certainly made a contract which deprived themselves and their 
successors of power at any future time to raise the charges for their supply 
beyond a fixed limit, however much the needs of their undertaking might 
require it. It is of some importance to remember, when searching for a dividing 
line, that the two cases which “ spoke for themselves ’’ were both concerned with 
defined areas of land of no great extent, and the possible consequence of re- 
nouncing powers over such areas could be stated as a matter of practical observa- 
tion. But nothing like the same observation can be brought to bear when the 
factors of the problem are, on the one hand, all the general powers derived by a 
railway company from the Railways Clauses Consolidation Act, 1845, and, on the 
other hand, many miles of railway line covering great varieties of setting. 
In such cases what I have called the pragmatic test is, I think, to be preferred. 

That consideration derives some support from the fact that we are dealing here 
with under- and over-bridges constructed as accommodation ways provided on 
severance. Such structures are not imposed on the railway line ab extra by 
voluntary initiative of the railway undertakers themselves. On the contrary, 
their creation and maintenance for an indefinite period are conditions subject 
to which the undertakers are required to operate their line. Moreover, s. 68, which 
imposes this condition, itself adds the proviso 

7 . the company shall not be required to make such accommodation 
works in such a manner as would prevent or obstruct the working or using 

of the railway . 

But, if so, I cannot feel that there is much substance in the argument that the 
company had no power to grant a public right of way over such works because 
their existence is a natural defect to the best working of the line which ought to 
be removed as soon as the accommodation purpose is itself exhausted. 


LORD COHEN: My Lords, I need not re-state the facts. It is sufficient 
to say that it is common ground that (i) the facts found by quarter sessions in the 
Westmorland case would raise a presumption of dedication of the footpath in 
question as a public right of way provided that it was not ultra vires for the 
appellants or their predecessors in title so to dedicate it, and (ii) there is no 
material distinction between the Westmorland case and the Worcestershire case. 

Quarter sessions, the Divisional Court and the Court of Appeal have all held 
that dedication was not ultra vires. Lorp Gopparp, C.J., delivering the judg- 
ment of the Divisional Court, adopted the test laid down by Parkg, J., in R. v. 
Inhabitants of Leake (2) as follows: 

“If the land were vested by the Act of Parliament in commissioners, 
so that they were thereby bound to use it for some special purpose, in- 
compatible with its public use as a highway, I should have thought that such 

(1) 90 J.P. 77; [1926] A.C. 355. 
(2) (1833), 5 B. & Ad. 469 (110 E.R. 863). 
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trustees would have been incapable in point of law, to make a dedication 

of it; but if such use by the public be not incompatible with the objects 

prescribed by the Act, then I think it clear that the commissioners have that 

power.” 
The Lord Chief Justice pointed out that that case had been followed again 
and again and went on to say that the question of incompatibility must be 
a question of fact to be decided by jury or judge, whichever in the particular 
case be the tribunal of fact. After distinguishing Ayr Harbour Trustees v. 
Oswald (1), he held that on their findings of fact quarter sessions came to a 
correct decision. In the Court of Appeal, each of their Lordships delivered a 
judgment. They adopted the same test as that which I have already cited 
from the judgment of the Lord Chief Justice and held that, on the facts found 
by quarter sessions, they were bound by authority to uphold the decision of 
the courts below. 

Before your Lordships, counsel for the appellants did not dispute that R. v. 
Inhabitants of Leake (2) was rightly decided on its facts, but, after a careful and 
helpful review of the authorities, he submitted that—(i) it had no application toa 
case where, as here, dedication would involve the voluntary release or abandon- 
ment or modification of a power conferred on a statutory undertaker by a special 
Act, or by any Act incorporated therewith relating to the manner in which the 
statutory undertaker may deal with land acquired for the purposes of the Act; 
(ii) R. v. Inhabitants of Leake (2) did not lay down as the test of incompatibility 
whether there was any likelihood of the dedication of a right of way materially 
hindering the statutory undertaker from an adequate and efficient discharge of 
his duties. The test laid down, said counsel, was whether the grant of an easement 
over the land might in any possible circumstances at any future time hamper 
the undertaker in carrying out to the best advantage the purposes of its special 
Act. 

The first of these submissions is founded on s. 16 of the Railways Clauses 
Consolidation Act, 1845, which Act was, by s. 1 of the Kendal and Windermere 
Railway Act, 1845, incorporated in the last-mentioned Act. Section 16 sets out 
the various works which a railway company may execute and the section applies 
both to works for the construction of the railway and to accommodation works. 
The provision relied on by counsel was a provision that the company might from 
time to time alter, repair or discontinue the works and substitute others. This 
provision is followed by a provision conferring power to do all other acts necessary 
for making, maintaining, altering or repairing and using the railway. I pause here 
to observe that it has been held that this last limb of s. 16 is in reality a proviso 
on the whole section, and that the works authorised by the section must be works 
necessary for making, altering, repairing or using the railway. See Emsley v. 
North Eastern Ry. Co. (3). 

Counsel argued that, since it has been held that the obligation on a railway 
company to provide an accommodation way when its line severs a landowner’s 
property remains in force only so long as the property on the two sides of the 
railway is in common ownership: see Midland Ry. Co. v. Gribble (4); the 
effect of dedicating a right of way over the accommodation bridge might 
be to prevent the exercise of this power of discontinuing the bridge. This 

(1) (1883), 8 App. Cas. 623. 
(2) (1833), 5 B. & Ad. 469 (110 E.R. 863). 
(3) 60 J.P. 182; [1896] 1 Ch. 418. 
(4) [1895] 2 Ch. 827. 
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he said amounted to the abandonment or modification of the statutory power. 
Dealing with this argument, the Lord Chief Justice said: 


“ If this contention be right, it is indeed strange that it has never before 
been the subject of a decision or even mentioned in any of the judgments on 
the subject. There does seem to be a trace of an argument on this point in 
A.-G. v. London & South Western Ry. Co. (1), but it can hardly have 
been pressed, as the judgment of FARWELL, J., does not refer to it. If the 
point had been taken in Taff Vale Ry. Co. v. Pontypridd Urban District 
Council (2), it would have afforded a short and complete answer.” 


With these observations I respectfully agree. 

Counsel for the respondents countered counsel for the appellants’ argument 
based on s. 16 by two propositions. (i) First he said that s. 16 does not confer a 
bare power to discontinue but only a power to discontinue and substitute another 
work. He admits that the company could discontinue without substituting 
another bridge, but he says that it would do so not under the section but in exer- 
cise of the power which any landowner would have if by discontinuance he 
disturbs no existing right. Section 16, the argument ran, is directed to conferring 
on a railway company a power which merely qua landowner it would not have, 
i.e., @ power against the will of the person entitled to the accommodation way to 
discontinue it and replace it by another accommodation way, paying, if necessary, 
compensation under the relevant provisions of the Act. Counsel submitted that, 
since counsel for the appellants’ argument connoted discontinuance without 
substitution, s. 16 had no relevance. (ii) Counsel submitted that, since the power 
to discontinue conferred by s. 16 is ancillary to the power to make, alter, repair 
or use the railway: see Emsley’s case (3), it would be incredible that the 
existence of this ancillary power can prevent dedication in a case where. as here, 
on the facts it is held that the dedication of the right of way is not incompatible 
with the main purpose of the railway. 

I agree with the second submission and do not, therefore, find it necessary 
to express a concluded opinion on the first. For the reasons I have given, I 
would reject the first of counsel for the appellants’ reasons for distinguishing this 
case from R. v. Inhabitants of Leake (4). If his second reason were well founded, 
it is difficult to conceive of a case in which a tribunal of fact could arrive at the 
conclusion that the dedication of the right of way was compatible with the objects 
prescribed by the Act. I doubt whether it could ever be said that in no possible 
circumstances at any future time could a railway company desire, for example, 
to widen its track. Counsel for the appellants, however, says that his proposition 
is supported by the language of ParkE, J., in R. v. Inhabitants of Leake (4) where 
he says: 

‘** But I think, that if it is quite clear that such works would never be 
required, the commissioners, whether special or general, might give the right 
to the public.” 

Counsel stresses the word “ never’’. The sentence, divorced from its context, 
lends some support to his argument, but, reading the judgment as a whole and 
having regard in particular to the next following paragraph thereof, I think it is 
clear that Parke, J., regards the question as one of fact, to be determined, no 

(1) (1905), 69 J.P. 110. 

(2) (1905), 69 J.P. 351. 

(3) 60 J.P. 182; [1896] 1 Ch. 418. 
(4) (1883), 5 B. & Ad. 469 (110 E.R. 863). 
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doubt, not merely in the light of the position on the date of trial but in the light 
also of the probable future requirements of the company in the fulfilment of its 
railway purposes. 

Counsel also relied on the language of Str GEORGE JESSEL, M.R., in Mulliner v. 
Midland Ry. Co. (1) where he said: 

‘** It appears to me quite impossible that the railway company can have a 

right either to sell, grant, or dispose of this land, or of any easement or right 

of way over it, except for the purpose of their Act, that is to say, with a view 

to the traffic of their railway.” 

The dispute in that case was as to a right of way granted by the railway company 
under one of the arches on which one of the company’s railway stations was 
built. The evidence clearly established that the existence of the right of way 
would interfere with the company’s railway undertaking and the grant was held 
to be ultra vires. The correctness of the decision has never been challenged, but 
the dictum to which I have referred, if divorced from the facts of the case, in my 
opinion goes too far. This view is supported by the observations of the members 
of the Court of Appeal in Grand Junction Canal Co. v. Petty (2) and in 
Re Gonty ad Mancheste w, Sheffield d& Lincolnshire Ry. Co. (3). In the 
former case it was held that the dedication of land as a public footpath 
was not inconsistent with its use by the canal company as a tow-path, 
and in the latter it was held that the giving of a private right of way over certain 
lands of the railway company was not inconsistent with the purposes of the 
railway company. In the former case, Lorp EsHeEr said that he did not think 
that in Mulliner’s case (4) the late Master of the Rolls meant to decide anything 
in contravention of what was decided in R. v. Inhabitants of Leake (5). 

Counsel for the appellants also relied on the decision of this House in Ayr 
Harbour Trustees v. Oswald (6). This case had been relied on by Sir Frank 
Soskice before the Divisional Court. Lorp Gopparp, C.J., dealing with his 
argument said: 

‘In our opinion, that case has no application to the present case. The 
harbour trustees were empowered by statute to acquire compulsorily an 
area of land for the purpose of their undertaking on payment of compensa- 
tion to the owner of the land acquired. They sought to reduce the amount 
of compensation by offering to enter into a covenant with the dispossessed 
owner restricting themselves from building on, or using, a considerable 
portion of the land which the Act permitted them to take. To this the owner 
objected, and claimed that he was entitled to be compensated for what he had 
lost, and that the company had no power to sterilise the land, to use a con- 
venient expression, and to covenant not to use that which the statute 
authorised them to acquire. It was held, to use LoRD SUMNER’S expression in 
Birkdale District Electric Supply Co., Ltd. v. Southport Corpn. (7), that 
the company could not thus dispose of their statutory birthright. Here 
the dedication does not prevent the use of the land by the railway though 
it burdens it, as must always be the case where there is dedication.” 


With these observations I respectfully agree, and would only add that the very 


(1) (1879), 43 J.P. 573: 11. Ch.D. 611. 
(2) (1888), 52 J.P. 692; 21 Q.B.D. 273 
(3) [1896] 2 Q.B. 439. 

(4) (1879), 43 J.P. 573; 11 Ch. D. 611. 
(5) (1833), 5 B. & Ad, 469 (110 E.R. 863). 
(6) (1883), 8 App. Cas. 623. 
(7) 90 J.P. 77; [1926] A.C. 355 
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fact that the land the user of which it was proposed to restrict was included in the 
schedule connoted that its acquisition was then in the eyes of the legislature 
required for the purpose of the undertaking. 

It is also to be observed that Lorp HERSCHELL did not regard the decision in 
Ayr Harbour Trustees v. Oswald (1) as inconsistent with the line of authorities 
following R. v. Inhabitants uf Leake (2), for in Caledonian Ry. Co. v. Turcan (3) 
he said: 


‘““In my view, without expressing any opinion upon the decision in that 
case [Gonty’s case (4)], it does not conflict, as has been supposed, with the 
case of Ayr Harbour Trustees v. Oswald (1).” 


The last case to which I need refer is Paterson v. St. Andrews Provost (5) 
It was not cited in either of the courts below, but counsel for the appel- 
lants submitted that it was really conclusive in his favour. The question 
at issue was as to the powers of the corporation in relation to the links, 
the property in which was vested in the corporation, subject to the obliga- 
tion admitted to have subsisted from time immemorial of preserving the links for 
the purposes of the game of golf and for the recreation and amusement of the 
inhabitants. The case is somewhat remote from the present case, but, properly 
understood, it seems to me to support the respondents’ case. I would refer to a 
passage from the speech of Lorp Watson where he says: 


‘** Now, my Lords, although they hold it subject to these rights on the part 
of the inhabitants, the magistrates and council remain undivested to any 
further extent of their proprietary rights, and are therefore entitled either 
to make or to sanction any other uses to which the property is convertible 
so long as those uses are not inconsistent with the due enjoyment by the 
burgesses of the rights vested in them by law. What uses they may so 
sanction will depend to a very great extent upon the amount of population 
and the amount of the golf played or recreation taken. Uses which would be 
perfectly legitimate and proper in a thinly populated burgh may become 
very illegitimate and very improper, and may constitute invasions of the 
burgesses’ rights, when practised where there is a large population. 

‘“* My Lords, what the magistrates and town council were proposing to do 
at the time when this action was raised appears to me to have been this, they 
were acting upon the assumption that it was within their competency to 
confer upon the public at large a right of way over a portion of the ground 
which it was their duty to preserve for purposes consistent with the rights 
of the inhabitants; and they justified their position upon the ground that 
as matters stood at that date, no right of the inhabitants would be invaded 
thereby. I think that was a mistaken view of the law and of the extent 
of their power, because they would thereby have vested in others a right 
which might become inconsistent with the rights of the inhabitants at some 
future time. 

“The appellants brought this action no doubt with a view to stop the 
threatened proceedings, but they did not limit the conclusions of their 
summons to the actual proceedings which the council were threatening to 
take, but made them so wide that, if given effect to, they would establish 
this proposition, that wherever a right of golfing or of recreation exists the 

(1) (1883), 8 App. Cas. 623. 
(2) (1833), 5 B. & Ad. 469 (110 E.R. 863). 
(3) [1898] A.C. 256. 
(4) [1896] 2 Q.B. 439 
(5) (1881), 6 App. Cas. 833. 
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magistrates cannot give a comfortable or convenient right of passage over the 
ground reserved for that purpose, although the so giving it may not inter- 
fere to the smallest extent with the rights of the burgesses.” 
I read that passage as laying down that it was a question of fact whether what 
the corporation proposed to do would interfere with the rights of the burgesses. 
Lorp WATSON no doubt stressed that, in reaching a conclusion on that issue of 
fact, the court must have regard not only to the position as it was at the moment 
of trial but also to what was likely to happen in the future, but I find nothing in 
Paterson’s case (1) disapproving of the statement of the law by Par&eE, J., in 
R. v. Inhabitants of Leake (2), or of the application of that statement of the 
law in the many cases to which reference was made in the course of the argument. 
Paterson’s case (1) was referred to by Lorp BIRKENHEAD in Birkdale District 
Electric Supply Co., Ltd. v. Southport Corpn. (3), and he did not suggest 
that it conflicted with R. v. Inhabitants of Leake (2). In the same case, 
Lorp SuMNER referred with approval to R. v. Inhabitants of Leake (2) and 
explained the Ayr Harbour case (4) as being a case where the res ipsa 
loquitur maxim applied and the question of competence did not depend 
on a proved incompatibility between statutory purposes and the proposed 
user. It was in this case that Lorp Sumner used the picturesque phrase 
“ statutory birthright ’ and explained the Ayr Harbour case (4) as being one in 
which the trustees were proposing to renounce a part of their statutory birth- 
right. It is, however, plain from his speech that he considered that the question 
whether a company was renouncing or seeking to renounce its statutory birth- 
right would normally be a question of fact to be decided on the evidence. Reading 
his judgment as a whole, I think he was approving the decision in R. v. Inhabitants 
of Leake (2), and stating in other language the principle there laid down by 
Parke, J., that the question whether there is power to dedicate a right of way 
depends on whether the user by the public of that right of way would be compati- 
ble with the object prescribed by the statute appointing commissioners or creating 
the statutory company as the case might be. The question remains as to the 
test of compatibility. On that I cannot usefully add anything to what has been 
said by my noble and learned friend on the Woolsack and by Lorp Morton OF 
HENRYTON. I agree with the test they propose. As I read the Case Stated, that 
was the test applied by quarter sessions in the present case. For these reasons 
I agree that the appeal should be dismissed. 


LORD KEITH OF AVONHOLM: My Lords, I agree and, but for the fact 
that certain Scots authorities were referred to and stressed in the argument for 
the appellants, I would have had nothing to add. No differences that exist 
between the laws of the two countries in the matter of constitution of public 
rights of way affect, in my opinion, the principles on which these cases fall to be 
decided. The law of Scotland is certainly no less favourable to the constitution of 
@ right of way in circumstances such as the present than the law of England. 

The Scottish case nearest in its facts is Edinburgh Magistrates v. N.B. Ry. Co. 
(5). Lorp KiInNEAR in that case held that the necessary user to establish 
a public right of way over a railway within the confines of Edinburgh had not 
been established. He expressed, however, an alternative ground of judgment 
which is stated in the headnote to the case as: 


(1) (1881), 6 App. Cas. 833. 
(2) (1833), 5 B. & Ad. 469 (110 E.R. 863). 
(3) 90 J.P. 77; [1926] A.C. 355. 
(4) (1883), 8 App. Cas. 623. 
(5) (1904), 6 F. (Ct. of Sess.) 620. 
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‘* Opinion that a public right of way cannot be acquired by user over lands 
held by a railway company for the purposes of the railway, and that it makes 
no difference that the lands have been acquired by private agreement, and 
not by the exercise of compulsory powers.” 

If Lorp KINNEAR was intending to lay down as a matter of law that in no cir- 
cumstances could the public acquire a right of way over railway property, I 
think, with all respect to the great authority of that eminent judge, that such an 
opinion is not consistent with the train of authority to which your Lordship on 
the Woolsack has referred. There are, however, in Lorp KiNnNEAR’s opinion 
passages that suggest he was perhaps influenced by the fact that, in the cireum- 
stances of that case, a public right of passage was incompatible with the conduct 
of the traffic on the railway, and if that was the ground of his opinion, it was 
entirely consistent with English authority. 

Ayr Harbour Trustees v. Oswald (1) creates no difficulty. That was a 
very plain case of ultra vires. It did not turn on any question of conflict 
of rights, but on whether harbour trustees had any power to sterilise land 
which they proposed to acquire compulsorily by binding themselves and 
their successors not to use it for the statutory purposes for which alone it could 
be acquired. Lorp SumMNER in Birkdale District Electric Supply Co., Ltd. 
v. Southport Corpn. (2) covers such a case where he says “.. . in default of 
proof of incompatibility in the present case, some other consideration of a 
cogent kind must be found.” Another consideration of a cogent kind 
existed in the Ayr Harbour Trustees case (1), as Lorp SUMNER himself 
recognised. I would only add that the observations of Lorp Watson and 
Lorp HERSCHELL in Caledonian Ry. Co. v. Turcan (3) do not suggest that 
they thought the creation of a right of way over land acquired under statutory 
powers was so obviously impossible that it could be condemned out of hand. 
They leave the decision in Re Gonty & Manchester, Sheffield & Lincolnshire 
Ry. Co, (4) not, it is true, approved, but at least undisturbed. 

Paterson v. St. Andrews Provost (5) was much relied on by the appellants’ 
counsel, but I doubt whether it is apt as an authority in the territory with 
which the present appeal is concerned. The magistrates of St. Andrews 
held certain land for the enjoyment by the inhabitants of St. Andrews of 
golfing and recreation thereon. They were, in effect, trustees of the land for 
these purposes. The point at issue was focussed by Lorp Watson in the 
following passage: 

si . they [the magistrates and town council] were acting upon the 
assumption that it was within.their competency to confer upon the public 

at large a right of way over a portion of the ground which it was their duty to 

preserve for purposes consistent with the rights of the inhabitants; and they 

justified their position upon the ground that as matters stood at that date, 

no right of the inhabitants would be invaded thereby. I think that was a 

mistaken view of the law and of the extent of their power, because they 

would thereby have vested in others a right which might become incon- 
sistent with the rights of the inhabitants at some future time.” 

That the magistrates could do no positive act that was in breach of their duty to 

the inhabitants is clear. But it does not follow that by tacit acquiescence, in- 

difference, or neglect, they might not have allowed a public right of way to be 


(1) (1883), 8 App. Cas. 623. 
(2) 90 J.P. 77; [1926] A.C. 355. 
(3) [1898] A.C. 256. 

(4) [1896] 2 Q.B. 439. 
(5) (1881), 6 App. Cas. 833. 
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established over the golf links. I know of no authority or principle which would 
have prevented the public, by appropriate use of a path over the golf links 
from one public place to another for an uninterrupted period of forty years, from 
establishing the existence of a public right of way. The principle of presumed 
dedication has no place in the law of Scotland and, accordingly, it is not possible, 
in my opinion, to build up on Paterson’s case (1) any argument favourable to 
the appellants. 

On the facts proved here, the assumed inconsistency of the existence of a 
right of way with the subsidiary powers conferred on the appellants by s. 16 
of the Railways Clauses Consolidation Act, 1845, seems to me unreal. Whether 
the appellants could at some future time remove the bridges does not at the 
moment call for consideration. Even if they could, and did, it does not follow 
that the right of way would disappear, nor has it been shown that the exercise 
of the right of way would then become incompatible with the running of the 
railway. Incompatibility is a question of fact, not a question of law, and where 
the facts are such as would be sufficient to presume dedication to the public of a 
right of way in all other respects it is, in my opinion, for the statutory undertaker 
to prove incompatibility, and not for those asserting the right to prove com- 
patibility. The speech of Lorp Sumner in Birkdale District Electric Supply Co., 
Ltd. v. Southport Corpn. (2), though given in a somewhat different kind of 
case, contains passages to the same effect and in this matter I think no 
distinction can be taken between the two cases. I would dismiss these appeals. 

Appeals dismissed. 


Solicitors: M. H. B. Gilmour; Sharpe, Pritchard d& Co., for Clerks of the 
Worcestershire and Westmorland County Councils. 
C.F.L.B. 
(1) (1881), 6 App. Cas. 833. 
(2) 90 J.P. 77; [1926] A.C. 355. 


COURT OF APPEAL 
(Lorp EversHED, M.R., Morris AND PEarcE, L.JJ.) 
May 15, 1957 


PARKES v. SMETHWICK CORPORATION 


Master and Servant—Duty of master—Ambulance man—Examination as to fitness 
Provision of retractable stretcher gear—Instructions as to precautions to be 


taken. 

The plaintiff was employed by the defendant corporation for 19 years. In 
1951 he became an ambulance driver. Prior to his employment by, and unknown 
to, the corporation, the plaintiff suffered from a hernia, and was susceptible to 
a rupture if he did work which put a strain on the abdominal muscles. In February, 
1956, the plaintiff, with a colleague, had to collect a patient who lived on the 
second floor of a house and was a bed case. A carrying sheet was used to carry 
the patient to the ambulance, and, in order to lift the patient into the ambulance, 
the plaintiff had to walk backwards, step into the ambulance and support most 
of the weight of the patient. While so engaged he suffered a hernia. In an action 
for damages for personal injury it was proved that ambulance drivers had com- 
plained to the corporation that their work was awkwerd and heavy and had 





Justice of the Peace and Local Government Review Reports. August 17, 1957. 


416 JUSTICE OF THE PEACE AND Vol. 


suggested that a retractable stretcher gear should be fitted to all the ambulances 
of the corporation. These appliances, however, could only be used after a patient 
had been brought to the ambulance. The ambulance men were advised by the 
chief ambulance officer to bring the patients to the ambulance in a carrying sheet 
and then use the ordinary stretcher for lifting into the ambulance. The county 
court judge found that the corporation was negligent because it failed to see that 
the plaintiff was a fit man for the work, did not provide proper equipment, and 
failed to arrange a proper system of working. On appeal, 

Hep: the corporation was not negligent because it was not under a duty (i) to 
examine the plaintiff as to his capacity as an ambulance man, or (ii) to fit all the 
ambulances with retractable gear, or (iii) to lay down an exact system of working 
for their ambulance men, and, therefore, the plaintiff’s claim failed. 

APPEAL by the defendant corporation against an order of His Honour JuDGE 
Norris at the West Bromwich County Court, when he awarded to the plaintiff 
£91 12s. damages for personal injuries resulting from the negligence of the 
defendant corporation, their servants or agents. 

Beney, Q.C., and Ralph Brown for the corporation. 

Hobson, Q.C., and Iain Black for the plaintiff. 


LORD EVERSHED, M.R.: I will ask Morris, L.J., to deliver the first 
judgment. 


MORRIS, L.J.: This is an appeal against the judgment of His Honour 
JupGE Norris sitting at West Bromwich County Court, whereby he gave 
judgment in favour of the plaintiff against his employers, the mayor, aldermen 
and burgesses of the county borough of Smethwick, for damages for personal 
injuries which the plaintiff sustained in the course of his employment. The 
plaintiff, Mr. Parkes, who is some 42 or 43 years of age, had been in the employ- 
ment of the corporation for a period of about 19 years. In the year 1951 he 
changed the nature of his work and he then became an ambulance driver. 
Before ever he was in the employment of the corporation—actually I think in 
the year 1935—he had suffered from a hernia. That fact was unknown to his 
employers. Between 1951 and February of 1956 the plaintiff performed his duties 
as an ambulance driver without incident. On Feb. 15, 1956, with a colleague 
of his named Cutmore, he took an ambulance in order to collect certain patients 
to take them to hospital. Having collected some three or four patients, he had 
occasion to call for and collect a patient whose name was Dolson, who happened 
to live in a flat which was on the second floor of certain premises. That patient 
had leg injuries and was unable to walk. The plaintiff and his colleague, Mr. 
Cutmore, realised that; they realised that he was what they called a bed case, 
and they decided that the method that they would adopt in order to carry him 
to the ambulance was the method by employing a carrying sheet. A carrying 
sheet has certain rope handles so that it may be conveniently held by those 
who are carrying a patient in the sheet. The patient was carried downstairs 
and outside into the street. The plaintiff was at the end where the patient’s 
head was. Mr. Cutmore was by the patient’s feet. They proceeded to carry 
the patient into the ambulance. At the stage of actually carrying the patient 
into the ambulance it would have been possible for them then to employ an 
ordinary stretcher; that could have been placed at some convenient point so 
that the patient should be transferred from the sheet on to the stretcher and 
then carried into the ambulance. In fact what was done was that the plaintiff 
and his colleague proceeded to carry the patient in the sheet into the ambulance. 
The plaintiff moved backwards. There are two steps to the ambulance in 
question. One is 10 inches above the ground; the second is 10 inches above 
the first step; and the floor of the ambulance is some 8 inches above the second 
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step, ‘Che plaintiff was doubtless taking the major proportion of the weight. 
The plaintiff félt a sudden pain in his abdomen and he in fact suffered a hernia. 
It"was not contested that his hernia was then caused as a result of what he 
was doing. There was medical evidence which showed that the plaintiff’s 
physical condition was such, although he may not have known it himself, 
that he was suspectible to a rupture if he did work which put a strain on the 
abdominal muscles. The reason I say that the plaintiff may not have known 
that himself is that in his evidence he said that he was assured in 1935, that 
is at the time of his previous trouble, that it would (to use his own words) 
“never go again ”’. 

In those circumstances the plaintiff brought an action against his employers, 
and he alleged that his injury was caused by their negligence by reason of their 
failure to provide or maintain safe plant and equipment or a safe system of 
working. Particulars were given of the particular complaint made. It is said 


“The defendants were negligent and in breach of their duties aforesaid 
in that they :—(a) caused or permitted the plaintiff to negotiate steep steps 
into the said ambulance while bearing considerable weight and in cir- 
cumstances requiring the plaintiff to walk backwards; (b) needlessly 
imposed great physical strain upon the plaintiff which they knew or ought 
to have known gave rise to risk of hernia; (c) failed to provide or maintain 
stretcher gear in the said ambulance; (d) ignored or disregarded the pre- 
vious complaints of the plaintiff of the difficulty of lifting patients into 
the said ambulance and the requests for the provision therein of normal 
stretcher gear which gear was and is installed and available in certain 
other ambulances of the defendants.” 


In regard to the two latter of those detailed particulars the position was 
that the ambulance men employed by the corporation had made certain repre- 
sentations; they had made representations that their work was awkward and 
heavy: and they had suggested that what is called retractable stretcher gear 
should be fitted to the ambulances. The corporation have nine ambulances, 
only one of which has the retractable gear. If that is fitted, then a stretcher 
can be pulled out on sliding machinery; the patient is then put on to it and 
the stretcher is pushed back into the ambulance; but if such gear is part of 
an ambulance, there is this resulting disadvantage, that there is less room in 
the ambulance for those patients who are described as sitting cases, that is to 
say, people who can go to an ambulance and sit down; and the evidence showed 
that the proportion of sitting cases to stretcher cases was as 10 to 1. To install 
the retractable stretcher in an ambulance would cost £100, and if the installa- 
tions were made, there would clearly be necessity to have more ambulances. 

The corporation denied that they were in any way negligent, and they said 
alternatively that the plaintiff himself was negligent in a contributory manner; 
they said that he had failed to carry out his instructions to use a stretcher for 
the purpose of lifting patients into an ambulance. It was said that instructions 
had been given to him verbally and by demonstration while he was under 
training. In regard to that matter the learned judge found that the plaintiff 
was not himself negligent. He said this: 


“Tt was said in doing that the plaintiff was disobeying instructions or 
doing something which was obviously contrary to correct practice, but 
I am not satisfied that he had any instructions to do it in any other way, 
and after hearing the evidence of Cutmore I think in all the circumstances 
there was nothing wrong with the method which the plaintiff adopted.” 





Justice of the Peace and Local Government Review Reports. August 24, 1957. 


418 JUSTICE OF THE PEACE AND Vol. 


And again in his judgment the learned judge said: 

“Now I do not think the plaintiff was doing anything contrary to 
instructions or anything which was negligent on his part in handling this 
patient as he did. It may not have been the best way of doing it, but that 
is quite another thing. He chose to do it that way and I do not think he 
was disobeying any instruction or guilty of any breach of duty including 
the duty to take reasonable care for his own safety.” ; 
The learned judge decided in favour of the plaintiff and awarded him a sum 

which, as an amount, is not challenged. I think I can best indicate the con- 
clusions of the learned judge if I read the actual words that he used at the 
end of his judgment. They are as follows: 

“The conclusion I have come to is that it had been clearly brought to 
the knowledge of the corporation that this was awkward work, that they 
listened to what the men had to say about it, and decided to carry on as 
they were. They knew they were requiring these men to do work which, 
from time to time, put heavy physical strain upon them, and which in a 
man susceptible to rupture was liable to cause rupture. As I have said, 
they put the plaintiff to this work without finding out whether he was 
suitable or not and told him to go on doing it as the work had been done 
hitherto, and the result was he injured himself.” 

The learned judge continued: 

“TI think it is a borderline case, but | have come to the conclusion they 
were not taking proper care of the workmen they employed; as it was, 
it was not proper equipment and a safe method of working. If the man 
had not been susceptible to hernia I do not suppose this would have 
happened, but no steps were taken to see if he was a fit man for the job, 
and in all the circumstances of the case I think he has established 
negligence.” 

Counsel for the corporation submits that it is not entirely clear what the 
learned judge has found, and he has submitted that his clients are entitled 
to know exactly what is the criticism of their behaviour. I think, however, that 
in the passage that I have read the learned judge was really saying three things. 
He was saying, first, that the corporation had not taken steps to see that 
the plaintiff was a fit man for his work; secondly, that they had not provided 
proper equipment; and, thirdly, that they had not arranged a proper system 
of work. 

Counsel for the corporation submits in the first place that there could be 
no obligation on the part of the corporation to examine the plaintiff medically 
before employing him in the capacity of an ambulance man. He says the 
corporation had no knowledge of his previous injury; the plaintiff never men- 
tioned it, and there was no evidence that injury had been occasioned to others 
engaged in similar work. Secondly, counsel submits that there was no evidence 
that the equipment of the ambulance ought to be regarded as faulty or that 
it was wrong to have an ambulance without retractable stretcher gear; and 
counsel pointed to the well-known words used by Lorp NorMaAnp in his speech 
in Paris v. Stepney Borough Council (1). Thirdly, counsel submitted that there 
was no evidence that warranted the finding that there was a failure to give 
any necessary instructions, for he says this was not a case where any detailed 
system of work could have been or should have been laid down. 


(1) 115 J.P. 22; [1951] 1 All E.R. 42; [1951] A.C. 367. 
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Counsel for the plaintiff urged that an ordinary and reasonable and prudent 
employer ought to have foreseen that there was a risk of injury to ambulance 
men at times when, in the circumstances in operation, they might be doing 
what the plaintiff was doing; and that the employers ought to have taken 
steps to avert those risks, either by devising and laying down a careful system 
or alternatively by providing different equipment such as a retractable stretcher. 
Counsel submitted that that was a duty owed to all employed, and that it was 
really immaterial whether any of them were or were not specially liable to suffer 
a hernia. Counsel did not submit that there was a duty on all employers of those 
doing heavy manual work to have or require a physical examination before 
employing them, but he said that if an employer becomes aware that particular 
work of a heavy and awkward character is involving a risk of injury, and if the 
employer, for reasons of economy, does not obtain certain equipment which 
would mimimise the risk, then, counsel submits that an employer should ensure 
that he does not impose the heavy work upon any who may have a physical 
weakness. 

The general duty of an employer to an employee is well known and has been 
authoritatively laid down over and over again in the House of Lords. In the 
Paris v. Stepney Borough Council case (1), Lonp OaksEY in his speech put it thus: 

“The duty of an employer towards his servant is to take reasonable 
care for the servant’s safety in all the circumstances of the case.” 
And further he said: 


“The standard of care which the law demands is the care which an 
ordinarily prudent employer would take in all the circumstances.” 
I need not pause to refer to the well-known passages in the speech of Lorp 
Wricut in Wilsons and Clyde Coal Co. v. English (2). 

I, therefore, approach the three questions which arise in this case: first, did 
the corporation fail to take any steps which they should have taken to ensure 
that the plaintiff was physically equal to his duties? In my judgment, in all 
the circumstances of this case there was no failure. The plaintiff had worked 
as an ambulance man from the year 1951 and he had worked without any 
unhappy or untoward incident. There had been no injury to others. There 
was no special complaint by the plaintiff of his physical condition. For the 
reasons I have indicated, the plaintiff did not in all probability think that he 
was in any peril. The nature of the work of ambulance men obviously calls 
for a degree of physical strength and agility. They have to work in all sorts 
of circumstances, in houses of different sizes, and may have to go into passages 
and staircases which occasion many unexpected difficulties. The corpora- 
tion had no reason at all to think that the plaintiff had any abnormal suscepti- 
bilities or infirmities or was any different from others: and they had no reason, 
I think, to think that the others employed were not doing work comparable 
to what was being done in other places by other people similarly employed. 
In my judgment it is not shown that the corporation in any way failed to take 
steps in this regard which a reasonable employer would have taken. 

Next is the question: Was there any failure to provide proper equipment? 
There was evidence given that in Birmingham all the emergency ambulances 
are fitted with retractable gear. I stress the words ** emergency ambulances ”’. 
But, in my judgment, the evidence given in this case in no way established that 
any ambulances not so fitted could be described or ought to be described as 

(1) 115 J.P. 22; [1951] 1 All E.R. 42; [1951] A.C. 367. 


(2) [1937] 3 All E.R. 628: [1938] A.C. 57, 
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faulty. The plaintiff and his companion could in this case, had they so decided, 
have used an ordinary stretcher as from the time when their patient had been 
brought down the stairs from his flat. Indeed, as Lornp EVERSHED, M.R., pointed 
out during the case, the plaintiff in the course of his evidence is recorded as 
having said: i 
** IT had said to chief ambulance officer (Beacon) it was a big lift in to the 
ambulance without stretcher gear. He said to combat that pick up the 
stretcher and walk him forward.” 


Clearly the plaintiff could have done that. It does not seem to me that it would 
be right to say that the corporation were guilty of negligence when they decided, 
after fairly hearing what was put to them, that they would continue with the 
system of having eight ambulances without this special retractable stretcher 
gear and one with it. The retractable stretcher gear can only be used just by 
the ambulance itself. In the present case the carrying of the patient down- 
stairs in the house, either in a carrying sheet or in some other way, would have 
been necessary even had there been retractable stretcher gear. The plaintiff 
might so easily have suffered this injury on the stairs in the house. 

Lastly is the question: Was there any failure to lay down a proper system of 
work? Counsel for the corporation in his reply pointed out that counsel for the 
plaintiff’s submission really amounted to saying that there should have been 
an order given to the plaintiff and others that they should never walk back- 
wards up the steps with a patient in a sheet. Counsel for the plaintiff drew our 
attention to some expressions of opinion in the speeches of their Lordships in 
the case of General Cleaning Contractors, Lid. v. Christmas (1). Lorp OaxksEy, 
in his speech said: 


“‘ In my opinion, it is the duty of an employer to give such general safety 
instructions as a reasonably careful employer who has considered the 
problem presented by the work would give to his workmen. It is, I think, 
well known to employers, and there is evidence in this case that it was 
well known to the appellants, that their workpeople are very frequently, 
if not habitually, careless about the risks which their work may involve. 
It is, in my opinion, for that very reason that the common law demands 
that employers should take reasonable care to lay down a reasonably safe 
system of work. Employers are not exempted from this duty by the fact 
that their men are experienced and might, if they were in the position of 
an employer, be able to lay down a reasonably safe system of work them- 
selves. Workmen are not in the position of employers. Their duties are 
not performed in the calm atmosphere of a board room with the advice of 
experts.” 


Counsel for the plaintiff relied also on a passage in the speech of Lorp Rr, 
where he said: 


“The question then is whether it is the duty of the appellants to instruct 
their servants what precautions they ought to take and to take reasonable 
steps to see that those instructions are carried out. On that matter the 
appellants say that their men are skilled men who are well aware of tho 
dangers involved and as well able as the appellants to devise and take any 
necessary precautions.” 


(1) [1952] 2 All E.R. 1110; [1953] A.C. 170. 
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Reference was also made to the case in the House of Lords of Winter v. 
Cardiff Rural District Council (1), where it was pointed out that there are many 
situations where it is quite unnecessary to lay down an exact system of work 

where, indeed, it would not be possible or desirable. 

in my judgment, the situation that we are here considering was not one that 
required the laying down of a detailed system. The work of ambulance men is 
work that involves an infinite variety of different situations and circumstances. 
They may have to carry patients in all sorts of places. Sometimes there is much 
room: sometimes there is little. Of course, they must always consider the 
condition of the patient and they will decide how to proceed having regard 
to the patient’s condition. In my judgment, the decision as to the exact way to 
carry a patient from his room to an ambulance must be left to those on the 
spot. Such decisions are not of any great difficulty; they really involve the mere 
application of common sense to the situation and the circumstances of the 
moment. 

In my judgment, it was not shown that the corporation failed in their duties 
as employers. This was an unfortunate occurrence, happily not very serious, 
but it was the result of the fact that, unknown to all concerned, including I 
think the plaintiff, the plaintiff had a latent physical disability. He worked for 
five yoars without mishap, and then came this occurrence. In my judgment. 
it was not in any way caused by any failure on the part of the defendants. 


I would, therefore, allow the appeal. 
PEARCE, L.J.: I agree with all that my Lord has said. 


LORD EVERSHED, M.R.: I also agree, and, although we are differing 
from the view of the learned county court judge, I so fully concur in the reasons 
which Morais, L.J., has given, which | have also had the advantage of discussing 
with him, that I shall not I hope be thought to be disrespectful to the learned 
county court judge if I do no more than express my concurrence with my 
brother’s view. 

Appeal allowed. 
Solicitors: W. C. Crocker for 7. H. Elkins & Son, Birmingham: Darling 
& Taylor for FL A. Greenwood & Co., Birmingham. 


E.G. 
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CHANCERY DIVISION 
(Wynn-Parry, |.) 
May 8, 16, 1957 
ST. PANCRAS BOROUGH COUNCIL ». LONDON UNIVERSITY 


Rates—Limitations of rates chargeable—Organization concerned with the advance- 
ment of education—Notice terminating the limitation of rates chargeable 
Time for service—Rating and Valuation (Miscellaneous Provisions) Act, 1955 
(4 and 5 Eliz. 2, c. 9), s. 8 (3). 

The borough council was the rating authority for the district. The defendants, 
is an organization concerned with the advancement of education, occupied here 
ditaments within the meaning of s. 8 (1) (a) of the Rating and Valuation (Miscel- 
laneous Provisions) Act, 1955, and by s. 8 (2) (b) of that Act there was a limitation 
of the amount of rates chargeable for the first year of the new valuation list. 
On March 21, 1956, notices dated March 20, 1956, were served by the borough 
council on the defendants under s. 8 (3) of the Act informing the defendants that as 
from March 31, 1959, the privileges conferred on them as ratepayers by s. 8 (2) (b) 
of the Act would cease to apply to their hereditaments. The first year of the new 
valuation list began on April 1, 1956, and ended on March 31, 1957. On the question 
whether the notices were valid and effective or were ineffective as having been 
prematurely served on the ground that they could not be validly served until a 
vear subsequent to the first year of the new valuation list. 

HELD: upon the true construction of s. 8 (2) and (3) no notice under s. 8 (3) of the 
Act could be served until after the expiration of the first year of the new valuation 
list, and, accordingly, the notices were prematurely served and were invalid. 

ADJOURNED SUMMONS. 

The plaintiffs, the metropolitan borough of St. Pancras, as rating authority 
for the district, applied to the court by originating summons for the determina- 
tion of the question under R.S.C., Ord. 54a, whether, according to the true 
construction of the Rating and Valuation (Miscellaneous Provisions) Act, 1955, 
s. 8 (3), notices in respect of certain properties dated Mar. 20, 1956, and served 
on the defendants by post on Mar. 21, 1956, were valid and had the effect of 
withdrawing from the defendants as from the year ending Mar. 31, 1959, the 
limitation on the defendants’ liability for rates conferred by s. 8 (2) of the said 
Act. 

Fletcher-Cooke for the rating authority 

W. B. Harris for the defendants. . 

Cur. adv. vull. 


May 16. WYNN-PARRY J., read the following judgment: The relevant 
facts can be stated shortly. The hereditaments in question are hereditaments 
within the meaning of that word as used in s. 8 (1) of the Rating and Valuation 
(Miscellaneous Provisions) Act, 1955, to which I will refer as ‘‘ the Act’. The 
royal assent was given to the Act on July 27, 1955. By virtue of s. 1 (3) the 
valuation officer was required to transmit the new valuation list referred to in 
s. 1 (1) to the rating authority. This step was duly taken. On Mar. 21, 1956, 
notices as foreshadowed in s. 8 (3) were served in respect of the hereditaments 
involved. On Apr. 1, 1956, the first year of the new valuation list began. 

The question which arises is whether the notices are valid, or whether they 
were served prematurely and are therefore invalid. The answer depends wholly 
on the construction of s. 8 (2) and (3) of the Act, and in particular on the opening 
words of s. 8 (3). Sub-section (2) appears to me clear in its language, and its 
effect is that for the first year of the new list the total amount of rates chargeable 
in respect of a hereditament to which s. 8 applies is not to exeeed that which 
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was chargeable in respect of that hereditament for the last year before the new 
list came into force. After the expiration of the first year of the new list and 
provided the condition at the opening of para. (b) applies, there will be a propor- 
tionate reduction, subject to the provisions of sub-s. (3), whatever they mean, and 
to the effect of action properly taken thereunder. Then comes sub-s. (3), the 
opening words of which are critical: 

‘** Where para. (b) of the last preceding sub-section has effect in the case 
of a hereditament, the rating authority may at any time give notice . . .” 
As I construe sub-s, (2), it is possible in respect of any particular hereditament 
to which the Act applies to say, at least as late as during the currency of the first 
year of the new list, whether or not at the expiration of that year para. (b) will 
apply; but clearly the provisions of para. (b) cannot come into operation until 
the expiration of the first year. In sub-s. (3) the draftsman has used the present 
tense, ‘‘ has effect ’’, and prima facie the result must be that sub-s. (3) does not 
operate until after the expiration of the first year of the new list. The doubts 
which he has raised are caused first by the use of the adverb “‘ where ’’, and 
secondly by the use of the wide phrase “ at any time”’. As regards the use of 
the word “ where ”’, it appears to me that this word in its context does no more 
than introduce a condition, namely, that the particular case must fulfil the 
conditions of para. (b) of sub-s. (2) before the notice contemplated by sub-s. (3) 
can be given, and it in no way affects the natural meaning of the words “ has 
effect ’’, which, in my view, refer to a point of time, viz., the moment of time, at 
the earliest, at which para. (b) of sub-s. (2) comes into operation, i.e., at the end 
of the first year of the new list. As regards the words “at any time ”’, they 
follow the statement of the condition on the fulfilment of which the notice may 
be given, and in my view they cannot operate to allow a notice to be given at a 
time anterior to the condition being fulfilled. They must be read as if they 
were followed by the word “thereafter ”’. This does not really involve adding 
to the sub-section. It only means that the period during which the notice 
contemplated by the sub-section can be given must necessarily start not earlier 
than the moment of time when the condition, on the fulfilment of which the 

notice can be given, has been fulfilled. 

I am therefore of opinion that on the true construction of s. 8 (2) and (3) of 
the Act of 1955 no notice under sub-s. (3) can be given until after the expiration 
of the first year of the new list, and therefore the notices in question were prema- 
turely given and are invalid. 

Declaration accordingly. 

Solicitors: Town Clerk, St. Pancras Borough Council; Slaughter & May. 

R.D.H.O. 
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PROBATE, DIVORCE AND ADMIRALTY DIVISION 
(Lord Merriman, P., and WALUNGroRD, J.) 
May 17, 1957 
MEYER v. MEYER 


Husband ard Wife Maintenance Ant «lating of order Refusal by Justices 
to make order—Successful appeal by wife—Direction to justices to assess 
maintenance—Order to be ante-dated to date of Divisional Court’s direction. 

On May 18, 1956, the wife made complaints to justices that her husband had 
deserted her and had been guilty of wilful neglect to provide reasonable main 
tenance for her. On July 23, 1956, the case was heard by the justices, who dismissed 
the complaints. The wife appealed to the Divisional Court, and on October 18, 
1956, that court allowed her appeal, found her case proved, and directed the justices 
to assess the proper amount of maintenance. On April 18, 1957, the justices assessed 
the maintenance at £5 a week, but refused to ante-date the order. 

HELD: the justices had power to ante-date the order, and in the circumstances 
of the present case it should be made to operate from October 18, 1956, the date 
when the Divisional Court directed the justices to assess the amount of maintenance. 

APPEAL by wife against an order of the Chelsea Domestic Proceedings Court. 

The husband spent much time travelling abroad and in his absences the wife 
received £25 each month as maintenance. In about May, 1955, the wife refused 
to allow the husband to return home, on the ground that she was justified by his 
conduct in so doing. In April, 1956, the allowance of £25 a month was stopped 
by the husband. 

On May 18, 1956, the wife made a complaint to the Chelsea court that the 
husband had deserted her in January, 1955, and that he had been guilty of wilful 
neglect to provide reasonable maintenance for her. On July 23, 1956, the 
Chelsea court found that the wife had had no right to leave the husband and 
both complaints were accordingly dismissed. The wife appealed to the Divisional 
Court. On Oct. 18, 1956, the Divisional Court (Lorp Merriman, P., and 
CoLLinGwoop, J.) found that the wife had proved her case and that the husband 
had been guilty of wilful neglect to provide reasonable maintenance for her as 
from April, 1956. The Divisional Court, therefore, allowed her appeal, ordering 
that the order of the Chelsea court be varied by substituting for the dismissal of 
her complaints a finding that both complaints were true, and directed that the 
Chelsea court assess the amount of maintenance for the wife. The husband 
appealed to the Court of Appeal but his appeal was dismissed on Feb. 27, 1957. The 
case then went back to the Chelsea court to determine the amount of maintenance. 
On Apr. 18, 1957, the Chelsea court assessed the amount of maintenance at £5 
a week. The question then arose as to the date from which the order for main- 
tenance should take effect. Counsel for the wife submitted that the order should 
be ante-dated to April, 1956. The Chelsea justices refused to ante-date the order, 
stating in their reasons: ‘‘ We held that any direction as to ante-dating should be 
given on application to the Divisional Court’. ‘The wife now applied to the 
Divisional Court for a direction to that effect. 


Ross-Munro for the wife. 
I. S. Warren for the husband. 


LORD MERRIMAN, P., stated the facts and continued:  ‘Uhe complauit 
of both offences was made on May 18, 1956. It dated the desertion as January, 
1955, but it made no allegation of any particular date in connexion with the 
wilful neglect to provide reasonable maintenance. ‘Those two complaints came 
on for hearing on July 23, 1956, when, in effect, the Chelsea court held that the 
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wife had no right to leave the husband, and dismissed the charge of desertion, 
and, quite rightly as a matter of consequence, dismissed also the charge of wilful 
neglect to maintain, because, if the wife herself was a deserter, of course she had 
no title to claim maintenance at all. In that respect, the justices were found to 
be wrong, and on a hearing which lasted from Oct. 15 to 18, 1956, in this court 
before COLLINGWOOD, J., and myself, we held that the wife had proved her case. 
We did not send the case back for a re-hearing. We made our own finding. We 
said that the wife was fully justified in leaving her husband, that the appeal must 
be allowed and the order varied by substituting for the dismissal of the wife’s 
complaints a finding that both complaints were true, and we directed the justices, 
on that basis, to assess the amount of the maintenance. 

CoLLINGwoop, J., gave the leading judgment on that occasion, and at the end 
of it he said something which is evidently the origin of this particular dispute. 
After saying that we were going to draw the inference that the wife had a reason- 
able excuse for refusing to accept her husband back again, he said: 

““ That being so, in my opinion she is entitled to an order on the ground 
of wilful neglect to provide reasonable maintenance, and desertion, from 
the time, which if my memory is right, is April, 1956, when the £25 a month 
allowance was reduced, and I think that the case should be remitted to the 
justices to determine what that amount should be.” 
delivered a concurring judgment, but did not go specifically into the question 
of the ante-dating of the order. Ido not think that CoLttinewoop, J., meant to 
say that that particular date in April, 1956, when the allowance was stopped, was 
the only possible date from which the order could run, but it is plain that he 
thought it was a case in which the order should in justice to the wife be ante- 
dated for, in effect, she had been left penniless from April, 1956. So that date 
was put before the justices at the Chelsea court when the case came before them 
on Apr. 18, 1957, but they said that counsel, in putting forward that date on the 
authority of Cot~tmsewoop, J., was unable to cite any authority for their 
guidance, and they considered that they had no power to direct payment of 
maintenance as from the date indicated by Cottryaewoop, J., which was ante- 
cedent to the date of the original hearing. 

It is true that that date was antecedent not merely to the date of the original 
hearing but also to the date of the complaint, and, speaking for myself, though 
it is not necessary to express any final opinion about that, I should be inclined 
to think that assuming that it is possible to go back to the date of complaint, 
which I am not sure about, in any case that is a date further back, and counsel 
for the wife has not sought to argue, as things stand now on the authorities, that 
any earlier date than the date of the complaint should be chosen. In order to show 
what variety we have to choose from I must call attention to some other dates. 
May 18, 1956, was the date when the complaints were made; July 23, 1956, was 
the date when tho Chelsea court dismissed the summonses, wrongly, as we held 
on Oct. 18, 1956. The hearing before the Court of Appeal did not come on until 
Feb. 27, 1957, when the appeal was dismissed, and then the matter went back 


— 


mts 
to the Chelsea court. On the question whether we should make any order as to 
the date from which this assessment of £5 should run, the possible dates are 
May 18, 1956, when the complaints were made, July 23, 1956, when the case was 
first heard, Oct. 18, 1956, when we sent it back to be dealt with by the Chelsea 
court, Feb. 27, 1957, when the Court of Appeal said the same thing, and today, 
and I feel no doubt in my own mind that we have jurisdiction to order some 
other date than today for the order to start from, and in my opinion the sole 


question is, what date should we choose? 
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It is true that no authority was cited to the Chelsea court, but, in fact, there is 
authority. Our attention has been called to Starkey v. Starkey (1). After 
the dismissal of the husband’s appeal to the Court of Appeal, the matter went 
back to the justices and came on before them on Aug. 18, 1953. They did not 
vield to counsel for the wife’s persuasion that they should make the order, 
which they assessed at the maximum of £5 a week, operative either from the 
date of the original dismissal by that petty sessional division on Apr. 23, 1952, 
or from the date of our order finding the wilful neglect proved (Feb. 11, 1953), 
but they made the order run from Aug. 18, 1953, the date when they actually 
finally dealt with it. I said: 


** The object of this appeal is to invite us to make the order for the payment 
of maintenance retrospective either to Apr. 23, 1952, being the date of the 
order of the justices, whereby they dismissed the complaint, or to Feb. 11, 
1953, being the date on which this court held that the complaint was proved 
to be true ” 


Those two dates correspond to those in the present case, namely, one the date of 
theirown mistaken dismissal and the other the date of their correction by this court. 
[ do not think that it is necessary to consider going back to the date of the original 
complaint. Speaking only of the circumstances of this case and without laying 
down any general rule, in my opinion the two rival dates between which the 
selection ought to be made are the date when the justices dismissed the complaint, 
and the date when this court reversed their order. Those are, in the circum- 
stances, I think, the two important dates, and I am not, of course, speaking with 
any disrespect to the Court of Appeal when I say that really there is no particular 
reason for taking the date wiien they upheld our order any more than there is for 
the date on which we made our order. 

I must deal with the argument which has been addressed to us on behalf of 
the husband. If I have correctly understood it, it is this. It is admitted on the 
authority of Starkey v. Starkey (1) that we have power to go back to either of 
these two dates; but the argument went a good deal further. It was that the 
justices made the order of £5 a week on the basis that it would run only from 
Apr. 18, 1957, when for the first time they quantified the amount although 
they were directed to do so as long ago as Oct. 18, 1956, and they ought to have 
done it, as I have already said, on July 23, 1956. It is said that anything which 
is antecedent to that is something that goes to quantum. If they had known that 
they had any right to go back, or even contemplated going back, they could only 
do that by tying what has been described as a millstone round the neck of the man 
for a period which might be x weeks or x months—it does not matter which— 
and the order would have been and ought to have been quantified at something 
less than £5, because there would be this sum for arrears hanging round his neck. 
If that argument is brought to its logical conclusion, in spite of the decision in 
Starkey v. Starkey (1) it ought to mean that there is no other date than today 
from which we can date the order. That is the result, in my opinion, and there 
is no escape from it. I think that the argument involves a confusion between 
the quantum of the order as such and the steps which may have to be taken to 
enforce it and any arrears which may accumulate or have accumulated because 
the order is to run from some date other than today. All that has been said about 
hardship, if any, can properly be dealt with in either of two ways (and let it be 
understood that J am not trying to suggest two further moves to prolong this 
litigation) either on a summons to vary the amount, if that is proper and figures 


1) $18 ..P. 279 1954!) 1 AI ER. 1086. [1954] PL 449 
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can be produced to justify it, or on enforcement proceedings by the wife, when 
r alternatively 


all questions of outstanding arrears, and the amount of the ord 





committal with suspension on terms that so much is pa d off 
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forth, can be dealt with by those why 





i. 


my opinion, the question of the date from wt 





whatever to do with the question of the quantum; if it had, then the order would 








be made without jurisdiction, because, however short the period of ante-dating 
something could be added to the quantum of the order, which has beer 1ade at 
the maximum sum at which it can be le; so if that argumer s right any 
ante-dating would involve an excess of jurisdictior In my opinion it has got 
nothing whatever to do with it. 

I am satisfied with, and am prepared to follow, the authority of Starkey v 


Starkey (1). I do not propose to g back t he date of the mplaint and sum 











mons, but perhaps in passing I ought to say that there is some authority ever 
for that, because Karminsk1, J., in MeLell v. MeLell 2 n de ig 

the correspending provision under s. 23 of the Matr ( ses Act, 1950 
whereby we have power to mak rders ir t vilf ole t ntair 
in the High C he « i ar date t} | | nerly s 

do so in that particular case, to the date of tl ginating s ns or 

the proceedings were based. By analogy it might be arg t | 
possible in any given case to go back t he dat fF th 1int and s s 
However, t think it 1 ssa! purs 1 } But that 2 
is anothe tv for the propos n that it is t , 

an order to s urlier d har sini 
decision ned I think self tl I 3 | resent 
case the fairest order w ud tf t mal tr { ( IS. LOS¢ 


when we sent this case bac 
I say that for this reason. 
a great deal of detail. We 


a good de al to be said on b 












responsibility of making our ! eaving, 
and therefore that she was entitled to su wilfu 
neglect to maintain, that the question of 1 t at all 
became effective, and a practical proposit! uld be 
perfectly proper to ante-date this order istices 
dismissed the complaint, on the whole the fair thing is to date it from Oct. 18, 
1956, and that is the order that I propose. 
WALLINGTON, J.: I agree entirely with tl nelusion reached by Lorp 
MERRIMAN, P., and will add only a few words of wi 
It is true that this court and the C of Appeal have both held that the 
justices on July 23, 1956, ought to have found tl harges proved; if they had 
done that they would then have assessed the maintenance a d t fe would 
have been entitled to have it from that day to this. Having regard to th 
character of the case, and the many matters of difficulty involved in it, I am 
satisfied that the justices cannot be blamed for not having done that. On the 
view which they took of the case they were perfectly entitled t lismiss the 


proceedings, although they were afterwards found to be wr in Oct. LS, 1956, 


—_ a. c NO , . 
nn which the wife relied were proved, and that, 


this court found that the charges on which t! t 1 





in effect, in the circumstances, was the first date on which it could be 1 finally 


and without any question, that the wife had made out her charges; therefore, 


1) LIS J.P. 279; [1954] L All E.R. 1036; [1954] P. 449 
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in my opinion, that is the date which it is right to regard as the basis of the 
husband’s liability; it was by the order made on that date that the justices were 
invited to assess the amount. 

Some delay occurred in their doing so because of the appeal to the Court of 
Appeal, which of course delayed the ascertainment of the rights of each party 
to this litigation. It tended, possibly, to increase the amount ultimately to be 
payable by the husband; it certainly had the effect of depriving the wife of the 
right to recover anything at all by way of maintenance. Now, however, it has 
been disposed of, and the only question before us arises on the justices’ reasons, 
and their decision at the end of them, in these terms: 


“We held that any direction as to ante-dating the order should be given 
on application to the Divisional Court.” 
The application before us is for that direction. I share my Lord’s hope that this 
may possibly be an end to this litigation. 

In my view, there being a possible choice between today’s date and that of 
Oct. 18, 1956, when the order was made finding the charges proved, T agree that 
the proper date in this case will be Oct. 18, 1956, when that order was made by 
this court. 

Appeal allowed. 

Solicitors: Holland & Co.: Summer & Cv. 

G.F.L.B. 


COURT OF APPEAL 
(JENKINS, ROMEK AND SELLEKS, L..JJ.) 
May 20, 21, 1957 
TENNANT vw. LONDON COUNTY COUNCIL 


Metropolis Land—Notice to terminate business tenancy on be half of London 
County Council—** Signature ’’-—Need of personal signature by landlord 
Signature of official authorised by council in writing—Signature of authorised 
official written ‘‘ per procurationem ”’ by another official not so authorised 
London Government Act, 1939 (2 & 3 Geo. 6, c. 40), s. 184 (1)—Landlord and 

Tenant Act, 1954 (2 & 3 Eliz. 2, c. 56), s. 25 ( 1) Landlord and Tenant (Notices) 

Regulations, 1954 (S.J. 1954, No. 1107), reg. 4, Appendix, Form 7. 

The London County Council gave T. a notice dated Jan. 4, 1956, under s. 25 (1) 
of the Landlord and Tenant Act, 1954, to terminate his tenancy of certain business 
5 (1), 

which is prescribed by reg. 4 and appendix, form 7, of the Landlord and Tenant 

(Notices) Regulations, 1954, has at its foot ‘“ Sighed ... (Landlord). The 

council's valuer, J. . J. Toole, who was authorised in w riting to sign such notices 

by the council’s standing orders, authorised R. H. D., one of his ¢ 

these notices for him. ‘The notice in this case was signed by R. H. D. writing in 





premises of which the council were landlords. The form of notice under s. 














ssistants, to sign 
the appropriate space “J. E. J. Toole, pp. R. H. D.” On May 4, 1956, T. applied 
by originating summons for a new tenancy under the Act of 1954, and on Sept. 20, 
1956, an affidavit by the valuer revealed the above facts. On Nov. 9, 1956, in his 
affidavit in reply to this affidavit, T. claimed that, as R. H. D. did not have the 


written authority of the council to sign notices, the notice under s. 25 (1) was 
nvalidated by s. 184 (1) of the London Government Act, 1939, which provides: 

Any notice . . . which a local authority is authorised or required by or under 
any enactment ... to give . . . may be signed on behalf of the authority by the 


elerk of the authority or by any other officer of the authority authorised by the 
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authority in writing to sign documents of the particular kind. . . .””. On Dec. 20, 
1956, T. issued a writ claiming a declaration that the notice under s. 25 (1) of the 
Act of 1954 was invalid and had not terminated his tenancy, because it was not 
signed by a properly authorised person. 

HELD: the notice was valid and effectively terminated the tenancy because: 
(i) the space in the prescribed form followed by the word “ landlord ”’ did not so 
require the personal signature of the landlord as to exclude the common law rule 
that a signature by an authorised agent is a good signature by the principal (Reg. v. 
The Kent Justices (1873), 37 J.P. 308; and Re Whitley Partners, Ltd. (1886), 32 
Ch.D. 337 applied; Re Prince Blucher [1931] 2 Ch. 70, distinguished); (ii) the 
writing by R. H. D. was a good signature by J. E. J. Toole, the authorised agent of 
the council (London County Council v. Agricultural Food Products [1955] 2 All E.R. 
229, followed); (iii) s. 184 (1) was permissive, not imperative, and did not prevent 
the council from signing dociiments in ways other than those for which it provided. 

PER CurrIAM: It is most desirable in cases under the Landlord and Tenant Act, 
1954, where time may be an important consideration, that parties who wish to 
take objection to the form or the validity of the proceedings should act promptly 
and not reserve objections of the kind raised here until the proceedings have been 
on foot for, perhaps, months. If necessary, the court would have been prepared to 
hold that the tenant in this case had waived any objection to the notice. 

Principle stated by HENN-Co.tiys, J.,in Davis v. Huntley, [1947] 1 All E.R. 246, 


248, approved. 
|Note.—The provisions as to the authentication of documents contained in 


s. 184 of the London Government Act, 1939, are so substantially similar to 
those contained in s. 284 of the Public Health Act, 1936, and in s. 122 (1), (3), (4) 
of the London Building Acts (Amendment) Act, 1939, that the decision and 
dicta in this case apparently apply to these latter provisions as well as to s. 184.] 

AppEaL from order of DancKWERTs, J. 

The tenant appealed from a declaration, dated Mar. 4, 1957, that the notice 
of termination of his tenancy of business premises served on him by the London 
County Council, his landlords, pursuant to s. 25 of the Landlord and Tenant 
Act, 1954, was a valid notice. The facts appear in the judgment of JENKINS, 
L.J. 


Tuck for the tenant. 
Megarry, Q.C.,and Fletcher-Cooke for the London County Council, the landlords. 


JENKINS, L.J.: This is an appeal from an order of DancKwERTs, J., dated 
Mar. 4, 1957, whereby he made a declaration to the effect that notice of ter- 
mination of tenancy served on the appellant plaintiff, Mr. Barrington Tennant 
by his landlords, the London County Council, under the provisions of the Land- 
lord and Tenant Act, 1954, was a valid notice. 

The premises in question were business premises at No. 39, Strand. The 
landlords, the London County Council, required vacant possession of the premises 
with a view to their demolition as part of a scheme for widening the Strand. 
The tenancy agreement under which the tenant held the premises was dated 
Mar. 1, 1948, and it was for two years and nine months from Sept. 29, 1947, and 
thereafter until determined by three months’ notice on either side expiring on 
June 24, 1950, or on any subsequent quarter day. The tenancy, as summarised 
in the judgment of the learned judge, contained a provision that the notice, 

‘if given by the council, may be signed by the valuer or other duly 
authorised officer for the time being of the council and may be left addressed 
to the tenant of the said premises.”’ 

In order to appreciate the point at issue, it is necessary to make a few references 
to the Landlord and Tenant Act, 1954. By s. 24 (1) of the Act it is provided: 


‘*A tenancy to which this Part of this Act applies [i.e., Part I, which 
relates to business premises shall not come to an end unless terminated in 
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accordance with the provisions of this Part of this Act; and, subject to the 
provisions of s. 29 of this Act, the tenant under such tenancy may apply to 
the court for a new tenancy—(a) if the landlord has given notice under the 
next following section to terminate the tenancy.” 

Then s. 25 (1) provides: 


“The landlord may terminate a tenancy to which this Part of this Act 
applies by a notice given to the tenant in the prescribed form specifying the 
date at which the tenancy is to come to an end (hereinafter referred to as 
‘the date of termination ’).”’ 


It is not in dispute that the notice of termination here in question was in order as 
regards the length of notice given and so forth, and accordingly I can pass to 
sub-s. (5) and (6): 


“ 


(5) A notice under this section shall not have effect unless it requires the 
tenant, within two months after the giving of the notice, to notify the 
landlord in writing whether or not, at the date of termination, the tenant 
will be willing to give up possession of the property comprised in the tenancy. 
(6) A notice under this section shall not have effect unless it states whether 
the landlord would oppose an application to the court under this Part of this 
Act for the grant of a new tenancy and, if so, also states on which of the 
grounds mentioned in s. 30 of this Act he would do so.”’ 


The grounds mentioned in s. 30 are a number of grounds which, if made good 
by the landlord, are, under the provisions of the Act, fatal to the tenant’s 
claim for a new tenancy. The landlord’s notice in the present case did contain 
an intimation that the landlord would oppose an application for the grant of a 
new tenancy, and the ground assigned was that stated in s. 30 (1) (f), 
‘that on the termination of the current tenancy the landlord intends to 
demolish . . . the premises.” 


Then, under s. 26, there are provisions regarding a tenant’s request for a new 
tenancy, which are inapplicable in the circumstances of the present case, inas- 
much as the landlords have served a notice to terminate the tenancy.. Then, 
by s. 29, it is provided: 


**(1) Subject to the provisions of this Act, on an application under 
sub-s. (1) of s. 24 of this Act for a new tenancy the court shall make an order 
for the grant of a tenancy comprising such property, at such rent and on such 
other terms, as are hereinafter provided. (2) Where such an application 
is made in consequence of a notice given by the landlord under s. 25 of this 
Act, it shall not be entertained unless the tenant has duly notified the 
landlord that he will not be willing at the date of termination to give up 
possession of the property comprised in the tenancy. (3) No application 
under sub-s. (1) of s. 24 of this Act shall be entertained unless it is made not 
less than two nor more than four months after the giving of the landlord’s 
notice under s. 25 of this Act or, as the case made be, after the making of the 
tenant’s request for a new tenancy.” 


The prescribed form referred to in s. 25 (1) of the Act has been prescribed by 
the Landlord and Tenant (Notices) Regulations, 1954, and it is Form 7 in the 
Appendix to those regulations. Its form is this: 


“To (blank), of (blank), tenant of premises known as (blank). 1. I, of 
(blank), landlord of the above-mentioned premises, hereby give you notice 
terminating your tenancy on the (blank) day of (blank). 2. You are 
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required within two months after receiving this notice to notify me in writing 
whether or not you will be willing to give up possession of the premises on 
that date. 3. I would not oppose an application to the court under Part II 
of the Act for the grant of a new tenancy, or ”’, alternatively, ‘‘ I would 
oppose an application to the court under Part IT of the Act for the grant of 
**, and then there is a bracket (here state 


a new tenancy on the ground that 
This Notice is given under the pro- 


ground or grounds)”. Then: * 4. 
visions of s. 25 of the Landlord and Tenant Act, 1954. Your attention is 
called to the Notes below. Dated this (blank) day of (blank), 19 (blank). 
Signed (blank), Landlord *’; then * (blank) Address.” 
There are voluminous notes enumerated in the form, into which it is unnecessary 
to enter. 

The notice in the present case is dated Jan. 4, 1956, and it is: 

‘To Barrington Tennant, Esq., of 39 Strand, W.C.2, tenant of premises 
known as part of 39 Strand, Westminster, W.C.2 (basement, ground and 
first floors). 1. I, Joseph Edward James Toole, Valuer and Agent to the 
London County Council, County Hall, Westminster Bridge, S.E.1, landlord 
of the above mentioned premises, hereby give you notice terminating your 
tenancy on the ninth day of July, 1956. 2. You are required within two 
months after receiving this notice to notify me in writing whether or not 
you will be willing to give up possession of the premises on that date. 
3. I would oppose an application to the court under Part II of the Act for the 
grant a new tenancy,on the ground that on the termination of the current 
tenancy the landlord intends to demolish the premises comprised in the 
holding, or a substantial part of those premises, and that the landlord could 
not reasonably do so without obtaining possession of the holding. 4. This 
notice is given under the provisions of s. 5 of the Landlord and Tenant Act, 
1954. Your attention is called to the Notes overleaf. Dated this fourth 
day of January, 1956. Signed J. E. T. Toole, pp. R.H.D.”, 

R.H.D. being the initials of Mr. R. H. Dyason, who was an assistant in the office 
of Mr. Toole, the Valuer to the London County Council. 

On Feb. 28, 1956, the tenant gave notice to the London County Council to 
the effect that the tenant would not be willing to give up possession on July 9, 
1956. Having done that, the tenant was in a position to make his application 
to the court for a new tenancy; and on May 7, 1956, he issued an originating 
summons for that purpose. The procedure so far, subject to the question of the 
validity of the notice given by the London County Council, followed and complied 
with the provisions of the Act to which I have referred. On July 20, 1956, the 
summons came before one of the masters for directions, and on his directions the 
first evidence put in appears to have been an affidavit by Mr. Toole, the valuer 
to the London County Council. The material passage in that affidavit is to be 
found in para. 7: 

“As a consequence of the said minister’s indication in November and 
December, 1955, that he would be prepared to authorise for the purposes of 
financial grant the said widening work if satisfied that the council intended 
to make a start during the said financial year, it became possible to imple- 
ment the council's said resolution of July 28, 1925. Accordingly, pursuant 

to an order of the chairman of the town planning committee of the council 
dated Jan. 2, 1956, a certified copy whereof is now produced and shown to me 
marked ‘ J.E.J.T.6’, I caused the notice to terminate, under s. 25 of the 


Landlord and Tenant Act, 1954, the tenaney of the premises to be served 
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upon the applicant at the same time as I caused similar notices to be served 
upon several other tenants of the council of adjoining and surrounding 
properties affected by the said scheme. I am authorised by the council to 
sign and serve such notices by standing order 278 of the council a certified 
copy of which is now produced and shown to me marked ‘ J.E.J.T.7’. My 
signature was placed thereon by Mr. R. H. Dyason, one of my assistants 
whom I have authorised so to place my signature for this purpose by written 
authority dated Oct. 5, 1955, which is now produced and shown to me 
marked ‘ J.E.J.T.8.’ ” 

Then there was an affidavit by the tenant, in which these observations were 

made in paras. 3 and 4: 

‘In para. 7 of the said affidavit [that is Mr. Toole’s affidavit] the valuer 
states that he is authorised by the council to sign and serve notices of the 
same nature as the said notice by standing order 278 of the council. Ido not 
admit that the said standing order authorises such signature or service. 
The valuer further states in the aforesaid paragraph that he authorised one 
R. H. Dyason to place his signature on any notice to terminate requiring 
his signature as valuer to the council. In the premises, I contend that the 
said R. H. Dyason is not authorised by the council in writing to sign docu- 
ments of the particular kind or the particular document in accordance with 
s. 184 of the London Government Act, 1939, andjthat by reason thereof the 
said notice served upon me is not a valid notice, and that my tenancy has 
not been terminated in accordance with s. 25 of the Landlord and Tenant 
Act, 1954.” 

It should be noted that Mr. Toole’s affidavit was sworn on Sept. 20, 1956, and 
the tenant’s affidavit was sworn on Nov. 9, 1956; so that there was an interval 
of some weeks between the two. 

I next refer to s. 184 of the London Government Act, 1939, on which the 
tenant placed reliance in his affidavit. That section is in these terms: 

“184. Authentication of documents. (1) Any notice, order or other 
document which a local authority is authorised or required by or under any 
enactment (including any enactment in this Act) to give, make or issue may 
be signed on behalf of the authority by the clerk of the authority or by 
any other officer of the authority authorised by the authority in writing 
to sign documents of the particular kind or the particular document, as the 
case may be. (2) Any document purporting to bear the signature of the 
clerk of the authority or of any. officer stated therein to be duly authorised 
by the authority to sign such a document or the particular document, as 
the case may be, shall be deemed, until the contrary is proved, to have been 
duly given, made or issued by the authority of the local authority. (3) In this 
section the word ‘ signature ’ includes a facsimile of a signature by whatever 
process produced.” 

In the early stages of the proceedings, the tenant took two objections. The 
first, with which we are no longer concerned, was to the effect that the London 
County Council had not sufficiently evinced an intention to carry out the project 
for the widening of the Strand. The secoyd was that the notice of Jan. 4, 1956, 
to terminate the tenancy was invalid because it was not signed by a properly 
authorised person. That is the only matter with which this appeal is concerned. 
For some reason which I confess I do not entirely understand, the tenant appears 
to have been advised that the only method whereby he could properly raise this 
objection to the validity of the notice was by an action for a declaration of its 
invalidity, and accordingly he issued a writ claiming such a declaration on Dee. 











ee 
—e 













Vol. 


ed 
ng 
to 
ed 
ly 
its 
n 


vere 


nd 
ral 











Justice of the Peace and Local Government Review Reports. Angust 24, 1957 


121 LOCAL GOVERNMENT REVIEW REPORTS 433 


20, 1956. Upon that, there were further interlocutory proceedings, with which 
I need not trouble. The upshot of them was a decision by Harman, J., to the 
effect that both the points in issue, the question of the ty of the notice and 
the question of the sufficiency of the London County Council’s intention to carry 


t 


out the project, should be heard together. Im due course the matter in this 








double form (if I may so describe it), the summons and the action, came on before 
DANCKWERTS, J., and he gave judgment in favour of the London County Council 
on both points. The point as to intention is not a subject of the present appeal, 
and DANCKWERT, J.’s, view as to the second point was that the notice was a 
valid notice, and that in any case any objection by the tenant to its validity had 
been waived owing to the course taken by the tenant in ensuing proceedings. 
The position was that the tenant, on receipt of the notice to terminate, put in his 
counter notice to the effect that he would not be willing to give up possession and 


2 


then proceeded to issue his originating summons, and did not take any objection 


to the validity of the notice until he took it in his affidavit. The tenant now 


appeals to this court from so much of the order of DANcKwerts, J., as declared 
the notice to be a valid notice, and also on the question of waiver. 

The points taken on the tenant’s behalf against the validity of the notice may 
be summarised in this way: first, it is said that the notice to terminate th: 
tenancy must be signed by the landlord, and for that reliance is placed on 
s. 25 (1) of the Act, which says that the notice must be in the prescribed form, 
coupled with the prescribed form itself, which, as I have already indicated, has 
at its end a space for the signature of someone described as the “ landlord ” 
Secondly, it is said that this means that the notice must be si 


ied by the 

landlord personally, the nearest approach to personal signature in the case of a 

corporation being the affixing of the common seal of the corporation as evidencing 

its corporate act. Thirdly, it is said that admittedly the London County Council 

cannot sign personally, being a corporation, but that in view of s. 184 of the 

London Government Act, 1939, the notice must be signed either by the Clerk of 
; 


the London County Council or by any other officer of the County Council autho 





r to sign this particular kind of 





rised by the London County Council in wri 
document. It is claimed that those provisions are imperative and not merel) 
permissive, and lay down a course of action which must be followed in all cireum- 
stances. The only alternative, according to the tenant’s argument, would be a 
notice under the common seal of the London County Council. That argument is 
developed in this way. It is pointed out that under s. 184 of the London Govern- 
ment Act, 1939, the person who is to sign is a person authorised by the authority 
in writing. It is said that this requirement was not satisfied in the present case, 
because the person authorised in writing (namely, Mr. Toole) did not in fact 
personally affix his signature on the document. What happened was that he 
1ent 


instructed Mr. Dyason to affix his (that is, Mr. Toole’s) signature to the docu 
uid that the authority give 





per procurationem and, quoad that authority, it is s 
to the person who actually signed was not an authority in writing; there was an 
authority in writing to Mr. Toole and an oral authority given by Mr. Toole to 
Mr. Dyason. There was in fact—and it was exhibited to Mr. Toole’s affidavit 
& purported authority in writing given by him to Mr. Dyason, authorising Mr. 
Dyason to sign such documents; but it is not sought to support that authority, 
given as it was by Mr. Toole and not by the London County Council, as assisting 
the London County Council’s case. 

Certain evidence was given by Mr. Toole at the hearing before DANCKWERTs, 


J., and he was cross-examined by Mr. Blundell, counsel then appearing for the 


tenant. Mr. Toole asked: 
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‘** Have you a copy of your first affidavit before you? A.—Yes. Q.—If 
you will turn to para. 7, you say in the second sentence: * I caused the notice 
to terminate under s. 25 of the Landlord and Tenant Act, 1954, the tenancy 
of the premises to be served upon the applicant at the same time as I caused 
similar notices to be served upon several other tenants of the council of 
adjoining and surrounding properties affected by the said scheme’. Mr. 
Tennant has exhibited the actual notice which is the subject of issue now. 
Would you look at that notice? [The notice was handed to him.] The 
first question is this and I ask you to consider it carefully. Have you seen 
that actual document filled up with its present contents before? A.—I do 
not think so. Q.—Can you tell my Lord whether you can say of your own 
knowledge that that handwritten piece at the bottom with initials in it is 
Mr. Dyason’s handwriting? A.—lI think I am fairly familiar with the 
handwriting of Mr. Dyason and I think it is. Q.—When you say in your 
affidavit ‘I caused the notice to terminate to be served ’, what actual step 
was it that you took? A.—Actually sending a note to the division that 
deals with this particular problem telling them to terminate the tenancies 
of the whole of the property required for the widening. Q.—An internal 
memorandum? A.—I must instruct my officers. Q.—Is that document in 
court? A.—No. Indeed, if I may say, it might not have been a document 
at the time, with the speed; I should have said ‘ Get on with the job’. 
Q.—You might have done it by word of mouth? A.—Conceivably. Q.—Am 
I right in understanding that from that point onwards you left it entirely 
to Mr. Dyason? A.—So far as the service of the notice was concerned 
yes.” 

There were no questions in re-examination. 

We were referred, in the course of the argument, to a number of authorities 
bearing, for the most part, on the matter which I think is the first matter for 
consideration in this case; that is to say, whether under the provisions of the 
Landlord and Tenant Act, 1954, there is any requirement which has the effect 
of making it indispensably necessary that the landlord of any premises should 
sign any notice of termination personally as distinct from doing so by an agent. 
We were referred to Reg. v. Kent Justices (1), where the headnote is this: 

* By 12 & 13 Vict. c. 45, s. 1, a notice of appeal to a court of quarter 
sessions ‘shall be in writing, signed. by the person or persons giving the 
same, or by his, her, or their attorney on his, her, or their behalf’: HELp, 
that a notice of appeal signed’ in the appellant’s name by the clerk to his 
attorney with the appellant’s authority was sufficient.” 


BLACKBURN, J., said this: 


‘* No doubt at common law, where a person authorises another to sign 
for him, the signature of the person so signing is the signature of the person 
authorising it; nevertheless there may be cases in which a statute may 
require personal signature. It was so held in Hyde v. Johnson (2), on the 
ground that Lorp TENTERDEN’s Act (9 Geo. 4, c. 14) must be read in 
pari materia with the Statute of Frauds, and that, upon the construction 
of those statutes the legislature must be taken to have intended a personal 
signature. So also in Toms v. Cuming (3) it was held that a notice of 
objection under the Registration Acts must be personally signed by the 
37 J.P. 644; L.R. 8 Q.B. 305. 

(1836), 2 Bing. N.C. 776 
(3) (1845). 7 Man & G. 88.) 


(1) (1873 
(2 
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objector, that being the intention of the legislature. But in Reg. v. 
Middlesex (1), PatrEson, J., held that a notice of appeal might be signed 
by an attorney, there being nothing in the statute 9 Geo. 1, c. 7, 's. 8, which 
required the churchwardens and overseers to sign personally. In 12 & 13 
Vict. c. 45, s. 1, the language is, shall be © signed by the person giving the 
same or by his attorney’. Here the clerk, having full authority from the 
appellant, signed for him, and this is a sufficient signing at common law. 
I see nothing in this statute that makes a personal signature necessary, and 
the rule must therefore be made absolute.” 


Then in France v. Dutton (2) the position, as stated in the headnote, was this: 


* By the County Court Rules, 1889, App. seale of costs, certain sums 
may be allowed to a solicitor for preparing particulars of claim and copies 
thereof, * provided that such particulars and copies are signed by the 
solicitor ’. Particulars were signed in the name of the solicitor by his clerk, 
in pursuance of a general authority for this purpose: HELD (distinguishing 
Reg. v. Cowper (3) that the signature was sufficient.” 


Lorp COLERIDGE, C.J., said: 


‘I am of opinion that this case is not within the authority of Reg. v. 


Cowper (3). We have to consider whether a solicitor is entitled to charge 
and be paid for certain particulars which were not signed by his own 
hand, but were signed by his clerk, who is admitted to have had general 
authority to do this act. The question is whether any words in the Act of 
Parliament make it necessary that this particular act should be done by 


the individual person who is represented on the face of the document t 


tl 
have done it. I agree with the decision of the Queen’s Bench in Reg. v. 
Kent Justices (4), in which Biacksury, J., explained that a 


law, where a person authorises another to sign for him, the signature of th 


+ 


common 
persons so signing is the signature of the person authorising it.” 
Then, later on, Lorp COLERIDGE said: 

* The document, which purports to be signed by the solicitor, was, in 
fact, signed by his clerk, who had authority to conduct business, and 
really conducted it for his master, and signed in the name of his master. 
Does this come within the principle, * Qui facit per alium facit per s 
If so, it is within Reg. v. Kent Justices (4), and is a good signature. 
I think that it does.” 


MaTHEW, J., gave judgment to the same effect. 

We were also referred to the case (quoted in the above citation from Reg. 
v. Kent Justices (4), of Hyde v. Johnson (5), where the « 
other way. It was a question under the Statute of Limitations, the facts being: 


cision was the 


‘In this action the plaintiff in order to recover a debt barred by the 
Statute of Limitations, offered in evidence at the trial before the under- 
sheriff, a letter written by the defendant’s wife, in her husband's name, at 
his request, offering to pay the debt by instalments, and sent by him to the 
plaintiff. The evidence was objected to as not signed * by the party charge- 
able thereby °, within the meaning of 9 Geo. 4, ce. 14, s. 1; but the under 
sheriff received it, and a verdict was taken for the plaintiff with leave for 


(1) (1850), 20 L.J.M.LC. 42) 
(2) [1891] 2 Q.B. 208. 
(3) (1890), 24 Q.B.D. 60, 533. 
(4) (1873), 37 J.P. 644; L.R. 8 Q.B. 305 
(5) (1836), 2 Bing N.C. 776 
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the defendant to move to set it aside, and enter a nonsuit instead, if the a 
court should be of opinion that the letter ought not to have been received.” ir 
Trxpat, C.J., described the case as one which depended entirely on the con- b 
struction of the statute, and he reviewed this statute and other legislation a 
which he regarded in pari materia. He referred to the Statute of Frauds, which Bor 
‘in its third section requires, for the purposes of that section, a note f 
in writing to be signed by the party, ‘ or their agents thereunto lawfully Bar 
wuthorised by writing’: in the fourth section, a memorandum or note in the 
writing is required, ‘ signed by the party to be charged therewith, or some by | 
other person thereunto by him lawfully authorised ’ .” of s 
He gave a number of other examples, and continued: 
“When, therefore, we find in the statute now under consideration that dec 
it expressly mentions the signature by the party only, we think it a safer tun 
construction to adhere to the precise words of the statute, and that we pro 
should be legislating, not interpreting, if we extended its operation to ing 
writings signed, not by the party chargeable thereby, but by his agent. 
And we feel ourselves the more compelled to adopt this construction, as 
we find the seventh section of this same statute recites the seventeenth 7 
section of the Statute of Frauds so that the legislature must have had : 
in their view, at the very time of passing this statute, and therefore must R; 
have intended, the distinction between writings signed by a party, or signed No 
by his agent.” 1 
Cor 
hen in Re Whitley Partners, Limited (1), the facts were these: | Ltd 
*C. verbally authorised O. to sign on his behalf the memorandum of lan 
association of a company. ©. accordingly signed the name of C. to the the 
memorandum without his own name appearing. The company being in The 
course of winding-up C. was put on the list, and applied to have his name val 
removed on the ground that he had never signed the memorandum nor ass! 
agreed to take shares:—Held, that there being nothing in the Companies was 
Act, 1862, to show that the legislature intended anything special as to the doc 
mode of signature of the memorandum, the ordinary rule applied that anc 
signature by an agent is sufficient.” H rul 
Cotton, L.J., set out the requirements of the Act, and continued: | DE 
“ The appellant contends that as nothing is said in the statute about 
signature by an agent, these expressions must mean that the signature is to t 
be affixed by the subscriber himself. In support of this, Hyde v. Johnson (2) . 
is referred to. That case I think was decided on the special ground that the t 
enactment which the court was then considering was one of a series of enact- ‘ 
ments which made a distinction between a man’s signing himself and : 
signing by an agent, and it was therefore considered that where signature . 
by an agent was not mentioned the Act required signature by the man him- In 
self. That may be quite right, but in the present case the enactment we have 
to construe is not one of a serics of enactments some of which refer to ‘ 
signature by an agent, and I think it would be wrong to hold that an enact- P 
ment simply referring to signature is not satisfied by signature by means of t 
an agent. Suppose seven persons sitting round a table with a view to 1 
signing a document, and one of them says to another ‘ Sign it for me’, are ‘ 


we to say that the signature affixed under this authority is insufficient? I 


(1) (1886), 32 Ch.D. 337. 
(2) (1836), 2 Bing. N.C. 776. 
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am of opinion that it is quite effectual. The signature in the present case is 
irregular, for it ought to have been ‘ P. Callan by Oakley his attorney ’; 
but this irregularity will not make the signature invalid if there was 





authority to affix it.” 
BowEN, L.J., gave judgment to the same effect. 

In In Re Prince Blucher (1) the question arose with respect to s. 16 (1) of the 
Bankruptey Act, 1914. That section provides that in certain circumstances 
the debtor may lodge with the Official Receiver “‘ a proposal in writing signed 
by him ” embodying the terms of the scheme of composition which he is desirous 
of submitting for the consideration of his creditors; the Court of Appeal held that 
upon the true const ruction of the statutory provisions there in question a personal 
signature was required. At first sight, it seems a little difficult to reconcile that 
decision with Re Whitley Partners Ltd. (2), but I think it can be regarded as 
turning on the special provisions of the Bankruptcy Act, 1914; in particular, the 
provisions of s. 149, which provides for signatures other than personal signatures 





; ina number of cases: 
“For all or any of the purposes of this Act, a corporation may act by 
any of its officers authorised in that behalf under the seal of the corporation, 
a firm may act by any of its members, and a lunatic may act by his committee 
or curator bonis.” 
No disapproval was expressed, so far as I can see, of Re Whitley Partners Ltd. (2). 
Then, perhaps more nearly in point, inasmuch as it relates to the London 
County Council’s valuer, is London County Council v. Agricultural Food Products, 
Lid. (3), in which tenancy agreements made by the London County Council, as 
j landlords, contained a clause to the effect that if the landlords desired to terminate 
the tenancy, it must be by “‘ a written notice signed by the valuer to the council ”’. 
The landlords served notices to quit on the tenants on which the name of the 
valuer to the council appeared as signatory, but his name was written by an 
assistant valuer with nothing on the document to indicate that the signature 
was by proxy:—Held that, since in general a person sufficiently “signs” a 
document if it is signed in his name and with his authority by somebody else, 
and there was nothing in the tenancy agreements to displace that common law 
; Tule, the notices were valid provided that the valuer authorized the signatures. 





DENNING, L..J., said: 


by a person, it can only be done by that person himself writing his own 
name on it or affixing his own signature on it, with his own hand. But 
there are some cases where a man is allowed to sign... by procuration 
... In that case, the [person signing the document] should add the letters 


| “In the ordinary way, when a formal document is required to be ‘ signed ’ 
p.p.’ to show that it is done by proxy, followed by his initials so as to 


> 


indicate who he is.’ 
In DENNING, L.J.’s judgment there is this passage: 

“Their [the defendants’] point is short and simple. It is this: the 
agreements require that the notices should be ‘ signed by the valuer to the 
council’, These notices were not signed by him. This point would not in 
the ordinary way trouble the landlords very much because it could soon 
be remedied by serving fresh notices on which the valuer, Mr. Toole, had 
written his own signature. But we are told that the new Landlord and 


(1) [1931] 2 Ch. 70. 


(2) (1886), 32 Ch.D. 337. 
(3) |1955] 2 All E.R. 229; [1955] 2 Q.B. 21s. 
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Tenant Act, 1954, has since come into operation and will give the tenants oon 
considerable security of tenure unless these notices are good.” for 
All the members of the court were unanimously of opinion that the signature i = 
affixed by the assistant was a good signature for the purposes of a notice to the 
quit under tenancy agreements in that form. Romer, L.J., said this: for 
“It is established, in my judgment, as a general proposition that at wh 
common law a person sufficiently * signs * a document if it is signed in his fro 
name and with his authority by somebody else; and in such case the agent’s rul 
signature is treated as being that of his principal. That this is so was un 
recognised by Biacksurn, J., in Reg. v. Kent Justices (1); by Lorp his 
EsHER in Reg. v. Cowper (2), and by the Divisional Court in France v. aor 
Dutton (3). The definition of * signature * in Stroup’s JupicraL Dictron- pr 
ARY is also in conformity with the principle. On the other hand if, by 
some rule of law, or by statute, a document has to be personally signed me 
the duty_of signing cannot be delegated to a third person (cf. In Re Prince to 
Blucher (4)); and the same result would follow if two parties agree that any no 
document which one of them may serve upon the other under and by virtue it 
of their contract is to bear his personal signature.” I for 
PARKER, L.J., said this: ' th 
‘** Reliance was also placed on the later words in cl. 6 [of the agreements |, To 
‘and served upon the valuer or one of his assistants’, but I do not find by 
these words of any assistance. In the first place they are dealing with the ise 
question of service as opposed to signature, and, in the second place, even TI 
if the words had been * signed by the valuer or one of his assistants’, it ; Co 
would not cover the present case since it was not a case of an assistant in 
signing his own name, but the name of the valuer. Again, this is not v. 
within the principle of * delegatus non potest delegare ° since the assistant vi 
did not sign his own name. Indeed, the facts of this case are in this respect, it 
assuming that there was authority, very like the facts in Reg. v. Kent or 
Justices (1).”’ pr 


We were referred to some other cases, but I do not find it necessary to go into | 
all of them. The principle to be deduced from these cases, other than London } ¥® 
County Council v. Agricultural Food Products (5) which was concerned with a | fo 
contractual provision, seems to me to be this, that prima facie when there is a hé 
provision in a statute requiring a document to be signed, with nothing in the 
subject-matter or context of the legislation to indicate that personal signature 
is necessary, then the common law rule prevails and a signature duly authorised | ti 

) 
} 


by a person affixed to a document by another person is the signature of the 
person giving the authority. Then it appears from the case of London County te 
Council v. Agricultural Food Products (5) that where a contract is concerned c] 
such as a tenancy agreement between the London County Council and some el 
tenant of theirs, and that tenancy agreement contains a provision for termination ae 
by notice signed by their valuer, then a notice not signed by the valucr’s own | ¢ 
hand but signed with his authority by an assistant who writes the valuer’s own | - 
name is a notice signed by the valuer for the purposes of the contract. 
With these considerations in mind, I return to the Act of 1954. In that Act i 
the only provision as to signature of the landlord’s notice to terminate the tenancy . 
(1) (1873), 37 J.P. 644; L.R. 8 Q.B. 305 i s 
(2) (1890), 24 Q.B.D. 60, 533. d 


(3) [1891] 2 Q.B. 208. 
(4) [1931] 2 Ch. 70. 
(5) [1955] 2 All E.R. 229; [1955] 2 Q.B. 21s 
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consists of the words in s. 25 (1), that the notice is to be “in the prescribed 
form **, coupled with the occurrence of the word “landlord ”’ alongside the 
space for signature in the prescribed form itself. There is no imperative require- 
ment in the body of the Act or anywhere else that the notice shall be signed by 
the landlord. The nearest to it is simply a space in the prescribed form designed 
for signature by somebody designated as the landlord. On the authorities to 
which 1 have referred, I cannot think that these few words to be collected 
from s. 25 and from the prescribed form can be sufficient to oust the common law 
rule. I therefore conclude that a landlord’s notice to terminate a tenancy 
under s. 25 (1) is a good notice if it is signed by the landlord personally or by 
his duly authorised agent er if the landlord’s name is affixed to the notice by 
someone writing the landlord’s signature for him with due authority per 
procurationem. 

If this is the correct view, what follows in the present case ? I consider the 
matter first of all without regard to s. 184 of the Act. The position seems to me 
to be this: The London County Council is not obliged personally to sign the 
notice, so far indeed as a corporation can personally sign anything. I think 
it follows that the London County Council is not obliged to make the matter 
formally its corporate act by giving notice under its common seal, that being 
the nearest approach to personal signature of which a corporation is capable. 
To my mind, it is enough if the corporation gives a notice signed on its behalf 
by its duly authorised agent. Mr. Toole was the duly authorised agent, author- 
ised in writing, of the London County Council to serve the notice now in question. 
There is no doubt whatever about that. If he was the agent of the London 
County Council for that purpose, it seems to me it must have been open to him, 
in accordance with the general law, to do what he did in London County Council 
v. Agricultural Food Products (1), with the addition (in accordance with the 
view given by the Court in that case) of the letters “ p.p.”; that is to say, 
it was open to him either to put his signature on the notice with his own hand 
or to instruct his assistant Dyason to put his, the valuer’s, signature on it per 
procurationem. 

So far it seems to me there is no ground for any effective challenge to the 
validity of the notice. Accordingly, if any ground is to be found, it must be 
found in s. 184 of the London Government Act, 1939. Counsel for the tenant, 
has urged upon us that these provisions are imperative and represent the only 
way in which it is open to the London County Council to sign any document 
where the need for signing it arises under any enactment, apart from the execu- 
tion of documents under its common seal. I cannot accept that view. Section 
184, as I read it, is permissive and not imperative. It is a provision designed 
to facilitate the authentication of documents. If the London County Council 
chooses to proceed in the way indicated by s. 184, then the advantage will 
ensue that documents signed in accordance with that procedure will prove them- 
selves and no evidence of their validity need be adduced until some ground 
for holding them invalid has been set up: but I cannot agree that no other 
method of signing documents is open. 

[ think further, although it is not necessary to arrive at a final decision upon 
it, that there is considerable ground for the view that what was done in the present 
case, the mode of signature adopted in the present case, given the appropriate 
statement that the officer in question had been duly authorised to sign the 


document. would satisfy the requirements of s, 184: that is to say. it seems to 


(1) | 1955] 2 AU E.R. 220: [1955] 2 Q.BR. 218 
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me that the application of the section is not necessarily excluded by the cir. 
cumstance that the officer authorised in writing, instead of attaching his signa. 
ture with his own hand, causes someone else to do so under his instructions 
acting per procurationem. It seems to me that this view derives some support 
from the words in the concluding sub-s. (3): — 
“In this section the word ‘ signature ’ includes a facsimile of a signature 
by whatever process reproduced.” 

That seems to envisage possible cases in which a signature would be a sufficient 
signature although it was not, in a physical sense, written on to the document 
by the officer concerned with his own hand. A facsimile signature by whatever 
process reproduced would include all the various means of mechanical reproduc. 
tion, including printing. It is hard to accept it that in this reference to a 
facsimile of the signature the section was intended to be confined to facsimile 
signatures produced by the physical act of the officer concerned himself. 

Counsel for the tenant said that the effect of this section was to relax the 

rigour of the general rule under which documents requiring signature by the 
London County Council would have to be executed under the common seal of 
the Council. Without accepting that general proposition—I would require 
much more information about the constitution of the London County Council 
before I did accept it—I can say that in my judgment it does not enter into this 
case; for, as I have endeavoured to explain in discussing the Landlord and 
Tenant Act, 1954, the notice under s. 25 (1) of the Act is not required to be signed 
personally by the landlord, and therefore the signing of it is a matter which can 
properly be carried out by a duly authorised agent. Mr. Toole was the duly 
authorised agent of the London County Council, and he caused his signature 
to be placed on the document. In my view, in so doing, he was, in the eye of 
the law, himself signing the document as the valuer and duly authorised agent 
of the London County Council. 

In my view, therefore, the objections to the validity of the notice cannot 
prevail. The view I have formed on that part of the case makes it unnecessary 
to decide whether, if the notice were indeed bad, the tenant must be held to have 
waived all objection toit. In support of that view, we were referred to Davis (Spital- 
fields), Ltd. v. Huntley (1), which came before HENN Co.Ltins, J., in the first instance 
and then went to the Court of Appeal. It was a case under the Landlord and 
Tenant Act, 1927. It appears that a lease was determinable by three calendar 
months’ notice at any time, and the landlords gave the tenants a notice to quit 
in the following form: ‘‘ We must give three months’ notice to terminate the 
lease’, without specifying the date on which possession was to be given. It 
was suggested, I understand, that a notice in that form was void for uncertainty 
because it did not specify the time from which it was to run. The learned 
judge held that the three months must be taken to run from the date of service 
of the notice and that the notice was good; but he held that, if he was wrong 
in this, the objection had been waived. Then the learned judge, on the matter 
of waiver, said this: 

“* He [that is the tenant] cannot have both the old tenancy and a new one. 
If he affirms the position that he wants a new tenancy, he can only do so on 
the footing that the old one is at an end. If and in so far as the tenant 
claims a new tenancy, he is not thereafter entitled to say that the old one 
is still subsisting, and he certainly is not entitled to do so any the more if 
he fails to obtain the new tenancy and eventually claims compensation. 
In my judgment, that is enough to dispose of the case ”’; 


(1) [1947] 1 All E.R. 246; [1947] 2 All E.R. 371 n. 
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and he gave judgment for the plaintiffs. In the Court of Appeal it was held 
that the notice was a good notice and the question of waiver was not dealt with. 

The case for waiver is put against the tenant in this way: it is said he was 
served with a notice showing on its face that it was a notice given by Mr. Toole 
on behalf of the London County Council, but not signed by Mr. Toole’s own hand. 
That is apparent from the face of the document. The signature is written in 
with “ p.p.” and Mr. Dyason’s initials. It was equally clear, prima facie, from 
the document that the signature was not the signature of the person whose 
initials were put on the document. There was thus ample material on the 
face of the document itself to indicate to any person interested in the matter 
that there might be a case for investigation as to the circumstances in which the 
document came to be signed in that way. No objection was, however, taken; 
and the tenant, in accordance with the procedure under the Landlord and 
Tenant Act, 1954, sent his counter notice on Feb. 28. Later the originating 
summons was issued and that is an actual legal proceeding under the Act. 
These circumstances taken together are said to amount to a waiver of the 
objections. It will be remembered that the summons asking for the new 
tenancy (and thereby, one might say, adopting the procedure under the Act) 
was issued on May 4, 1956; that is to say, some months after the original 
notice to terminate the tenancy. On the other side it is said that the tenant’s 
conduct here did not suffice to bring about a waiver, inasmuch as the tenant had 
no ground for supposing that the notice was invalid until Mr. Toole’s affidavit 
of Sept. 26, 1956, was filed, for it was on para. 7 of that affidavit that the tenant’s 
objection was really founded. It is said that if one takes as a starting point 
the swearing of Mr. Toole’s affidavit on Sept. 26, 1956, there was only an inter- 
vening period of some six weeks before the objection was taken by the tenant. 

The case is perhaps somewhat near the line, but I do regard it as most desir- 
able in cases under the Landlord and Tenant Act, 1954, where time may be an 
important consideration, that parties who wish to take objection to the form or 
the validity of the proceedings should act promptly and not reserve objections 
of this sort until the proceedings have been on foot for a matter perhaps of 
months. Accordingly, had it been necessary for me to arrive at a conclusion 
on this part of the case, I would have been prepared to hold that any otherwise 
well-found objection there might be to the notice was, on the facts to which 
I have briefly referred, waived, so that the objection is no longer available to 
the tenant as a bar to the proceedings. 

For the reasons I have endeavoured to state, I am of opinion that the learned 
judge came to a right conclusion in this case, and I would dismiss this appeal. 


ROMER, L.J.: I agree, and I can state my reasons for agreeing quite 
shortly. 

One of the ways in which counsel presented the case for the tenant was that, 
on a true view of this notice of Jan. 4, 1956, terminating the tenant’s tenancy, 
it should be regarded as having been signed by Mr. Dyason. Following upon 
that, counsel for the tenant said that the notice was accordingly invalid, in 
that Mr. Dyason had no written authority from the London County Council 
to sign on their behalf, and that the notice was therefore not valid either under 
the provisions of s. 184 of the London Government Act, 1939, or otherwise. 
As to that, it seems to me quite plain that, on no view of the matter, can this 
document be regarded as having been signed by Mr. Dyason. It is signed, 
as it is commonly called, ‘‘ per pro”, and that always indicates as plainly as 
anything can be that the person who is signing is signing on behalf of somebody 
else and not in a personal capacity. Further than that, it is to be noticed 
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that in any case Mr. Dyason did not sign it ali, he merely initialled the document, 
Alternatively, then, the tenant says that if the signature was to be regarded as 
that of Mr. Toole, it could not be appended ** per pro ~ because of s. 184. The 
question on this aspect of the case is, therefore, whether Mr. Toole’s signature, 
being appended (and admittedly appended with authority) by Mr. Dyason, 
was a valid signature. It was quite clearly a sufficient signature at common 
law unless there was some contractual or statutory requirement that the 
signature of Mr. Toole or of the London County Council should be a personal 
signature. That sufficiently emerges from the cases which my Lord has cited, 
of which L need only mention Reg. v. Kent Justices (1) and London County 
Council v. Agricultural Food Products Ltd. (2), the principle applicable to such 
cases being the maxim qui facit per alium facit per se. Then: was there any 
contractual requirement that the signature of the London County Council or 
of the valuer should be personal ? The only relevant provision in the tenaney 
agreement was that 
‘either party may terminate the tenancy on June 24, 1950, or subsequently 
by giving to the other three months previous notice in writing expiring on 
June 24, 1950, or on any of the usual quarter days thereafter; such notice, 
if given by the Council, may be signed by the valuer or other duly authorised 
officer for the time being of the Council.” 

That shows quite plainly that, as a matter of contract, it did not need the seal 
of the Council to terminate the tenancy, although admittedly the Act of 1954 
had not then been passed; nor, in my opinion, is there any contractual obligation 
imposed that Mr. Toole should append his signature personally. Then: was 
there any statutory requirement to that effect ? In my judgment, no such 
requirement is to be found in the Landlord and Tenant Act of 1954. Notwith- 
standing counsel for the tenant’s argument, I can find no ground for the con- 
tention that s. 25 (1) of that Act, whether taken by itself or read in conjunction 
with Form 7, displaces the ordinary common law rule which I have mentioned 
and requires the personal signature of the landlords, the London County Council, 
in such a way as to necessitate the application of its seal. The Act itself does 
not require anything to be signed by the landlord in express terms. The mere 
fact that the prescribed form has at its foot, as one would expect, the description 
of * landlord * where the signature is to be appended is far from enough, I am 
well satisfied, to necessitate a personal signature on the part of a landlord 
terminating the tenancy under s. 25. 

Alternatively, counsel for the tenant says that such a requirement is to be 
found in s. 184 of the Act of 1939. I think the answer to that submission 
is that s. 184 is merely a permissive section and is not a compelling section, 
in the sense that its provisions have to be exclusively adopted. If a local 
authority in London in fact makes use of the method of signature pointed out 
by sub-s. (1), then it gets the evidentiary advantage which is pointed out by 
sub-s. (2); but that does not in the least indicate, and there is nothing in the 
language of the sub-section or of cither of the sub-sections that indicates, that 
that is the only way in which the Council may proceed to signature. On the 
contrary, the language is: 


Any notice... which a local authority is authorised... to give... 
may be signed on behalf of the authority by the clerk of the authority o1 
by any other officer of the authority authorised by the authority in writing.” 


(1) (1873), 37 J.P. 644; L.R. 8 Q.B. 305. 
(2) [1955] 2 All E.R. 229; [1955] 2 Q.B. 213. 
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It appears to me that a local authority can, apart from that way, sign notices 
inany way in which they can legally do so. London County Council v. Agricul- 
tural Food Products Ltd. (1) shows that the method adopted in the present case, 
viz., a “* per pro “ signature, is a legal and proper method. 

Counsel for the tenant sought to place some reliance on sub-s. (3) of s. 184 as 
showing that a facsimile signature is the only exception to the requirement 
imposed by the section that a personal signature is required. I think that that 
is placing quite an impossible burden on the provisions of sub-s. (3), which is, 
in my opinion, merely a particular enabling part of a general enabling section. 
[ do not think that sub-section avails counsel for the tenant in the way which 
he sought to use it. 

That being so, I agree that the notice in question was a perfectly valid notice, 
decide the other question which was raised, 


and it becomes unnecessary to 
the question as to whether the tenant waived any objection he might have had by 
issuing his summons. I would only desire to say that I agree with the judgment 
of the learned judge and the observations that my Lord has made upon it, and 
[ think that the principle enunciated by HENN Cours, J., in Davis (Spitalfields), 
to the circumstances of this case, but I would 


Lid. v. Huntley (2) is apptiead! 
add that it does not seem to me that it would be necessarily of universal appli- 
cation. I can imagine a case where a notice terminating a tenancy might be 


subject to a latent or coneealed defect which did not come to light and was not 
apprehended by the tenant 
construed as accepting the validity of the notice. 
think that he would be subjected to the operation of the principle. 

For the reasons I have given and those which my Lord has given, I agree 


intil after he had taken some step which might be 


In such a case I do not myself 


that the appeal fails. 

SELLERS, L.J.: I agree with the judgment of DancKwerts, J., and with 
my Lords in agreeing that this appeal must be dismissed. I would add one 
further citation to those which my Lord has made from the many authorities to 
which we have been referred, a passage in the judgment of StrrRuinG, L.J., in 
Bevan v. Webb (3): 

‘** Now the general rule of law is, that whatever a person who is sui juris 

ean do personally, he can also do through his agent. That is the general 
rule, but there are no doubt some exceptions. The reason of the rule is 
well stated in a few words in Story ON AGENCY, 9th edn. The learned author 
says, at p. 2: ‘In the expanded intercourse of modern society it is easy to 
perceive that the exigencies of trade and commerce, the urgent pressure 
of professional, official, and other pursuits, the temporary existence of 
personal illness or infirmity, the necessity of transacting business at the 
same time in various and remote places, and the importance of securing 
accuracy, skill, ability, and speed in the accomplishment of the great 
eoncerns of human life, must require the aid and assistance and labours 
of many persons, in addition to the immediate superintendence of him, 
whose rights and interests are to be directly affeeted by the results. Hence 
the general maxim of our laws, subject only to a few exeeptions abo 
hinted at, is, that whatever a man sui juris may do of himself, he may do 
by another *.” 
The notice in question in this case purported to be signed by J. E. J. Toole 
through one who was acting on his behalf and in respect of whom it has been 
(1) [1955] 2 All E.R. 229; [1955] 2 Q.B. 218 
(2) [1947] | AIL E.R, 246; [1947] 2 AILE.R, 871 n 

(3) | 1901] 2 Ch. 59 
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established that he had Mr. Toole’s authority to append that signature. Mr, 
Toole in his turn was authorised by the Council to sign this notice on their 
behalf. It seems to me that the words of BLackBurn, J., in Reg. v. Kent 
Justices (1) fit this case: 

‘No doubt at common law, where a person authorizes another to sign 
for him, the signature of the person so signing is the signature of the person 
authorizing it; nevertheless there may be ” 

exceptions. For the reasons given by my Lords in looking at the statutes 
concerned in this case, both the Landlord and Tenant Act, 1954, and the London 
Government Act, 1939, there do not seem to me to be any statutory provisions 
which override that common law principle. In my view, the notice given in 
this case, as the learned judge has found, was a proper notice duly signed by an 
appropriate agent of the London County Council. 

[ would agree also, if it were necessary, that the learned Judge was right 
when he found that the tenant had waived such objections as have been raised 
here by the proceedings which he took. The matter of complaint was sufficiently 
revealed on the face of the document. It was clearly a ‘‘ per pro” signature. 
That brought to his notice sufficiently the circumstances of which he now 
complains; and it is too late, having framed his claim upon that notice in 
order to seek a new tenancy under the provisions of the statute, to challenge 
the notice on which he relied. 


‘ 


Appeal dismissed. 
Solicitors: Attenhboroughs; J. G. Barr. 
H.S. 
(1) (1873). 37 J.P. 644; L.R. 8 Q.B. 305. 


QUEEN’S BENCH DIVISION 
(Lord Gopparb, C.J., HitBery & DEVLIN, |J.J.) 
May 14, 24, 1957 
MELIAS v. PRESTON AND ANOTHER 
Weights and Measures—Pre-packed articles—Possession for sale—Deficiency in 
weight—Liability of owners and, manager of shop—‘‘Actual offender ”’— 
Sale of Food (Weights and Measures) Act, 1926 (16 & 17 Geo. 5, c. 63), s. 12 (5). 

The appellants were a limrited company who owned shops in various localities. 

One of their shops was managed by the second respondent, who on one occasion, 
before going on leave, made up certain pre-packed articles of food, which, during his 
absence, were weighed by an inspector of weights and measures and were then found 
to be deficient in weight. On a second occasion an article which had not been 
made up by the second respondent, but the weight of which he admitted he ought 
to have checked and had failed to do so, was found to be deficient in weight. The 
appellants were convicted of being in possession'on the two occasions of pre-packed 
articles of food which were not made up in one of the quantities specified in s. 4 (2) 
of the Sale of Food (Weights and Measures) Act, 1926. They preferred informations 
under s. 12 (5) of the Act against the second respondent, their manager, alleging 
that he was the “ actual offender ”’ within the meaning of the sub-section and that 
he had committed the offences without any consent, connivance, or wilful default on 
their part. The justices dismissed the informations, but did not find that any other 
person had been appointed to manage the shop in the second respondent’s absence. 
On appeal by the appellant, 

HELD: that the “ actual offender ”’ within s. 12 (5) of the Act meant the person 
whose act or default had brought about the particular acts which constituted the 
offence; in the present case that was the second respondent; and was in poss ssion 
of the goods for sale on both occasions. 
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CasE STATED by justices for the borough of Royal Leamington Spa. 

On Oct. 26, 1956, the first respondent, John Sidney Preston, an inspector of 
weights and measures, acting on behalf of the Warwickshire County Council, 
preferred three informations against the appellants, charging that on certain 
dates the appellants unlawfully had in their possession for sale certain pre-packed 
articles of food of one of the kinds set forth in the Sale of Food (Weights and 
Measures) Act, 1926, sched. I, which articles were not made up in one of the 
quantities specified in s. 4 (2) of the Act, namely, in quantities of two ounces, 
or in multiples of two ounces up to a limit of eight ounces, in multiples of one 
quarter pound up to a limit of two pounds, in multiples of one half pound up 
to a limit of four pounds, or in multiples of one pound, in that the weights 
of the articles were of short weight, contrary to s. 4 (2) of the Act. The first 
two informations charged such possession, on Oct. 3, 1956, of thirteen packets 
of lard and ten packets of dried peas respectively; and the third information 
charged such possession on Oct. 18, 1956, of a packet of butter. 

At the hearing of the informations at Leamington Spa Magistrates’ Court on 
Dec. 10, 1956, the appellants, having served notice in accordance with the 
provisions of s. 12 (5) of the Act in relation to each of the informations, the 
second respondent, Victor Reynolds, was brought before the court on infor- 
in relation to each of the 


mations preferred by the appellants charging that 
informations against them, they having used due diligence to enforce the execution 
of the Act, the second respondent had committed the offence in question without 
their consent, connivance or wilful default, and that he was the actual offender. 
The following facts were found. The appellants were a limited company owning, 
inter alia, a grocery stores at Clemens Street, Leamington Spa, of which the 
second respondent was the manager. On Oct. 3, 1956, one Alan Evans, a duly 
appointed officer under the Act, entered the stores and weighed the contents of 
certain pre-packed articles of food including thirteen packets of lard none of 
which was made up in accordance with s. 4 of the Act, and each of which was of 
short weight. The second respondent was absent with leave from the stores on 
that date, but the packets of lard had been weighed up and packed at the stores 
by him on a date prior to his absence with leave. Alan Evans on the same date 
also weighed the contents of ten packets of peas at the stores, none of which was 
made up in accordance with s. 4 of the Act, and each of which was of short weight. 
On Oct. 18, 1956, one Raymond George Funnell, a duly appointed officer under 
the Act, entered the stores and in the presence of the second respondent weighed 
the contents of certain pre-packed articles of food, including one packet of butter. 
The packet of butter was not made up in accordance with s. 4 of the Act, and was 
of short weight. The second respondent, as manager, was in charge of the shop, 
and was responsible that the articles weighed in the shop were weighed and made 
up for sale in accordance with s. 4, and he was under direct and positive instruc- 
tions from the appellants that he should so weigh and make them up. The 
second respondent was experienced in his duties and had been employed by the 
appellants for thirty years. He had been properly and sufficiently instructed as 
to the provisions of the Act and his duty to comply therewith. 

It was contended on behalf of the appellants (a) that while offences under s. 4 
of the Act had been established, the appellants had satisfied the court that they 
had used due diligence to enforce the execution of the Act, and that the offences 
in question were committed without their consent, connivance or wilful default ; 
and (b) that they should be exempt from any penalty in relation to any of the 
offences charged. It was contended on behalf of the first: respondent that the 
second respondent could not be the actual offender in relation to any of the 
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offences, because, as manager of the stores, he could not be held to have been 
in possession of the articles of food; and (b) that in relation to the offences of 
Oct. 3, 1956, the second respondent could not be the actual offender because, 








although he weighed up and packed the articles of food at an earlier date, he was 


not, on the date in question, present in the stores. 
The justices convicted the appellants and dismissed the appellants’ informa. 
tions against the second respondent, and the appellants now appealed. 


John Thompson, Q.C., and J. M. Davies for the appellants. 
Wrightson for the first respondent. 
S. Bolton for the second respondent. 
Cur. adv. vult. 


May 24. The following judgments were read. 


LORD GODDARD, C.J.: This Special Case is stated by the justices for 
Royal Leamington Spa before whom the appellants were summoned for three 
offences against s. 4 (2) of the Sale of Food (Weights and Measures) Act, 1926, 
of being in possession for sale of pre-packed articles of food not made up in one 
of the quantities specified in the section. The first two informations referred to 
packets of lard and peas respectively, which were alleged to be in the appellants’ 
possession on Oct. 3, 1956, while the third referred to a packet of butter on Oct. 18. 
The appellants took the steps necessary to bring the second respondent, who is 
the manager of their shop at Leamington Spa, before the court under s. 12 (5), 
alleging that he was the actual offender and had committed the offence without 
any consent, connivance or wilful default on their part. Accordingly they 
contended that, while they could be convicted of the offences, they were exempted 
from penalties and that the second respondent must be convicted and the 
penalties imposed on him. 

The appellants are a limited company with shops in various locaiities. On 
the dates mentioned in the informations, an inspector of weights and measures 
weighed the articles referred to and found certain deficiencies amounting to 
a few drachms in the packets he weighed. The second respondent had been 
in the appellants’ service for thirty years and had been fully instructed in his 
duties and in the provisions of the various Acts relating to the sale of food. 
The justices were evidently satisfied that the deficiencies were caused without 
any fault on the part of the appellants. The packets of lard and peas had been 
weighed and prepared by the second respondent before he went on leave, but 
when the inspector visited the shop on Oct. 3 he was absent on holiday. On 
Oct. 18, when the packet of butter was weighed, the second respondent was 
present. He had not made up the packet, but we were told that he admitted it 
was his duty to check the weight and that he failed to do so. It seems that the 
second respondent had pleaded guilty to the three informations before the justices. 
but they held that the appellants were liable to be convicted and were not exempt 
from the penalties and, as we understand, they dismissed the summonses against 
the second respondent: notwithstanding his pleas. The justices held that they 
were bound by the decision of this court in A. Walking, Ltd. v. Robinson (1), 
and that the second respondent could not be held responsible as he was on 
leave on the date in question in the first two informations and that the case 
referred to also applied to the offence on Oct. 18. 

The first point for the decision of this court is what is meant by the words 
“the actual offender ” in s. 12 (5). This section is designed to afford a measure 
of relief to an employer who, for statutory offences of this description, is liable 


(1) (1930), 94 J.P. 73. 
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for the acts of his servants on the principle generally known as vicarious liability. 
The absence of mens rea in the matter had been held in a series of cases to afford 
no defence. This applies to a corporate body as to an individual: see Pearks, 
Gunstan & Tee, Ltd. v. Ward (1), especially the judgment of CHANNEL, J. The 
Act which the court had there to consider was the Sale of Food and Drugs Act, 
1875, and s. 5 of that Act permitted a defendant charged under s. 3, which dealt 
with adulteration, to prove as a defence that the adulteration was unknown to 
him and that he had acted with all due care, but the Act did not give a like defence 
to a charge under s. 6 which dealt with sales to the prejudice of a purchaser. In 
the present Act, s. 12 (2) affords a defence where a deficiency in weight 
was due to the action of some person over whom the defendant had no control. 
Sub-section (5) deals with the case of master and servant, and, while not affording 
the former a defence, exempts him from penalties if he shows he was in no way to 
blame and brings the actual offender before the court. The actual offender for 
this purpose must, therefore, be a servant of the employer. In my opinion, the 
object of the sub-section is twofold: first to relieve from penalty, though not from 
conviction, a person who is not morally to blame, and, secondly, to put pressure on 
the thoughtless or careless servant to do his whole duty and so protect the public 
by imposing the penalty on him. “‘Actual offender’’, accordingly, in my opinion, 
means the person whose act or default has brought about the particular cireum- 
stances that constitute the offence. The use of such a wide and non-technical 
expression indicates, in my opinion, that the court is not to be concerned with 
nice matters such as the distinction between possession in law and custody in fact, 
or that in law the party to a sale is the owner of the shop or of the goods sold and 
not the shop assistant who sells on his behalf. It is the physical act that matters, 
and this is clearly shown by Hotchin v. Hindmarsh (2). Where the employer is a 
limited company it would seem that the case is a fortiori. A company can only 
sell by the hand of its servant and can only possess goods by their being in the 
possession of those employed to obtain and keep them. I should feel no doubt 
on the matter were it not for the case which, the magistrates felt, bound them 
to decide as they did, namely, A. Walking, Ltd. v. Robinson (3). There Lorp 
Hewart, C.J., said in terms that the articles in that case were always in the 
possession of the employers and not of their manager, and it is at least open 
to question whether we ought to treat this observation or those of Avory, J., 
as merely obiter. It is, however, difficult to see what protection s. 12 (5) can 
afford to any employer, let alone a company, for an offence against s. 4 if that is 
right. It is unfortunate that Hotchin v. Hindmarsh (2) was not cited to the 
court, and, had it been, while the actual decision might have been the same, the ex- 
pressions relied on by the prosecution in this case as to the possession of the 
property would not, I think, have been used. Hotchin v. Hindmarsh (2) shows 
that, for the purpose of these statutes, regard is to be had to the person who does 
the physical act. A sale, or an exposure for sale, may be effected not only by 
the master but also by the servant who actually sells or is in actual charge of the 
article for sale, and, as Maruew, J., in a short but pithy judgment, points 
out, it would be an odd result if a guilty servant were to escape and, his 
innocent employer alone were to be convicted. As this case was not cited to the 
court in A. Walkling, Ltd. v. Robinson (3), in accordance with the principles laid 
down in Young v. Bristol Aeroplane Co., Lid. (4) we are not bound to follow the 
expressions in A. Walkling, Ltd. v. Robinson (3). 
(1) 66 J.P. 774; [1902] 2 K.B. 1. 
(2) 55 J.P. 775; [1891] 2 Q.B. 181. 
(3) (1930), 94 J.P. 73. 
(4) [1946] 1 AIL E.R. 98: [1946] A.C. 163. 





August 24, 1057. 





Justice of the Peace amt Local Government Kevtew Reports 


448 JUSTICE OF THE PEACK AND Vol. 


‘he question now arises whether any distinction is to be drawn between the 
offences alleged in the first two informations and the third. In the first two, 
the packets had been prepared by the second respondent but he was on leave on 
the day of the inspector’s visit, while in the third he had not prepared the packet 
but had not, as was his duty, checked it on his return from leave and he was in 
the shop when the inspector called. As the manager for the company, he was 
entrusted with the general management and, in my opinion, the lard and the 
peas were always in his possession for sale though he was temporarily absent. 
To hold otherwise would, it seems to me, amount to saying that a manager for a 
company is not in possession of his employers’ goods while he is out of the shop 
for a temporary purpose or at night if he did not live on the premises. There is 
no finding that anyone else had been appointed to manage the shop while he was 
on leave and to his credit be it said he did not take any such point but admitted 
his responsibility. He was clearly in possession of the butter for sale when he 
returned from leave and must take responsibility for that package, whether he 
made it up or not, and again he does not seek to say otherwise. 

The case must go back to the justices with a direction that, while the conviction 
of the appellants stands, they are exempt from penalties, and the justices must 
convict the second respondent and impose the penalties on him. The first res- 
pondent must pay the costs of the appellants on this appeal and also of the second 
respondent as he had always pleaded guilty and did not dispute his liability 
in this court. The costs below must be dealt with by the justices. That we are 
differing from them is no reflection on the justices, for in view of the authority 
that was cited to them they could not have decided otherwise than they did. 


HILBERY, J.: I have had the advantage of reading the judgment which 
my Lord has just delivered, and I agree with it, but I wish, however, to add my 
comment on A. Walking, Ltd. v. Robinson (1). It appears to me that in A. 
Walking, Ltd. v. Robinson (1) it was not necessary to the decision of the court 
that they should express an opinion on the two questions asked by quarter 
sessions which led to the words used by Lorp Hewart, C.J., which have been 
regarded by the justices in this case as a binding decision, that the manager of a 
shop cannot be a person in actual possession of the goods of his employer so as 
to be responsible under the provisions of s. 12 (5). 

In A. Walkling, Lid. v. Robinson (1) there had been three informations before 
the justices preferred by Robinson agtinst A. Walkling, Ltd., under s. 6 (2) 
of the Sale of Food (Weights and Measures) Act, 1926, the first charging them 
with having in their possession for sale at North Circular Road, Hendon, loaves of 
bread which did not weigh one pound or an integral number of pounds; the 
second charging them with unlawfully selling a loaf of bread which did not 
weigh one pound or an integral number of pounds; the third charging them that 
at Folkestone House, Brent Street, Hendon, they had in their possession for sale 
loaves of bread which did not weigh one pound or‘an integral number of pounds. 
A. Walkling, Ltd., preferred three informations under s. 12 (5) against F. A. 
Pearce, their employee, charging him with being guilty as the actual offender of 
each of the offences with which Walkling’s were charged as aforesaid. Walkling’s 
were convicted by the justices on all three informations against them. The 
informations against Pearce were dismissed. 

The question, therefore, which had arisen under s. 12 (5), whether Walkling’s 
servant Pearce was the person who had committed the offence in question, was 
no longer open since he had been acquitted. None the less, at quarter sessions, 


(1) (1930), 94 J.P. 73. 
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to which court Walkling’s appealed, Walkling’s still sought to set up, amongst 
other grounds of appeal, the assertion that they were not guilty of the offence, 
and that Pearce was the actual offender under s. 12 (5) and had committed the 
offence in question. Quarter sessions asked the opinion of the King’s Bench 
Division first on two questions: (i) Were the proceedings proceedings in respect 
of an alleged deficiency in weight? (ii) Was there evidence on which the court of 
quarter sessions could hold that the appellants had discharged the burden of 
proving (a) that the deficiency was due to a bona fide mistake or accident or other 
cause beyond the appellants’ control; and (b) that all reasonable precautions 
had been taken and all due diligence exercised by the appellants to prevent the 
occurrence of such deficiency? 

The Lord Chief Justice and the two other judges were unanimously of opinion 
that there was no evidence on which the court of quarter sessions could hold that 
the appellants had discharged this burden set out in question (ii), and that left 
the matter concluded because the conviction of Walkling’s would have to stand. 

Quarter sessions had, however, added two further questions asking: (iii) Had 
the court of quarter sessions power to exempt the appellants from any penalty 
under s. 12 (5), having regard to the fact that Pearce had been acquitted? 
(iv) On the facts proved or admitted was Pearce the actual offender within the 
meaning of s. 12 (5) of the said statute?—(a) in the case of the loaves on the 
roundsman’s barrow; (b) in the case of the loaves at the shop? As the court 
pointed out, it was not open to quarter sessions to go into the matters which 
were the subject of these two questions. 

The Lord Chief Justice said in his judgment: 


‘“‘ Before the justices Pearce was acquitted, and I do not think that at 
quarter sessions it was open to these appellants to allege or to argue that 
Pearce was wrongly acquitted. In order that they might avail themselves 
of s. 12 (5), it was necessary for them to say that notwithstanding the 
acquittal at petty sessions, nevertheless in truth and in fact the actual 
offender was Pearce, and it was he who had committed the offence in question. 
It seems to me that it was not open to the appellants to attempt to prove 


” 


that proposition . 


and then unfortunately the Lord Chief Justice added the words (ibid.) “‘ and, 
even if it had been, upon these materials they could not prove it ’. Immediately 
thereafter, notwithstanding what he had said he did, however, offer an answer 
to the last question saying that so far as the loaves on the barrow were concerned, 
the facts had shown that Pearce was not the actual offender and so far as the 
loaves in the shop were concerned, true, he was the manager of the shop, but 
he was no more in possession of these loaves than was any other person employed 
on those premises. The possession of the loaves in the shop was the possession 
of A. Walkling, Ltd., the appellants. These observations were not necessary in 


the case. The question need not have been answered because Pearce had been 


acquitted and it seems to me, therefore, that there is something to be said for 
regarding them as obiter. 

If the court there did intend to say that because Pearce was the manager and 
an employee he could not be in possession of the loaves at the shop for sale, then 
they were saying something which is quite contrary to the whole purpose and 
effect of s. 12 (5), which is designed to give relief against the penalty where the 
master is vicariously responsible for what are in truth the acts of his employee. 
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If A. Walkling, Ltd. v. Robinson (1) decided that the manager of the shop could 
not be the actual offender, because the loaves in that case were no more in his 
possession than that of any other person employed on these premises, it would 
be tantamount to deciding that an employer could never get the benefit of 
s. 12 (5). I would regard the observations of the court in that case on this topic 
as not necessary for the decision and as made per incuriam, the decision in 
Hotchin v. Hindmarsh (2) ({1891] 2 Q.B. 181) not having been cited to the court, 
the court’s attention not having been called to the principles applied in that 
case. 


DEVLIN, J.: I agree. 
Appeal allowed. 


Solicitors: Arthur Taylor & Co., for Mace & Jones, Liverpool; Sharpe, 
Pritchard & Co., for R. M. Willis, Warwick; Thompson, Quarrell & Megaw, for 
Blyth, Owen, George & Co., Leamington Spa. 

T.R.F.B. 
(1) (1930), 94 J.P. 73. 
(2) 55 J.P. 775; [1891] 2 Q.B. 181. 


COURT OF CRIMINAL APPEAL 
(GoppaRD, C.J., HitBERY, AND Donovan JJ.) 
May 6, 1957 
R. v. HEDGECOCK 


Criminal Law—Sentence—Imprisonment to begin on expiration of corrective 
training—Criminal Justice Act, 1948 (11 & 12 Geo. 5, c. 58), s.21(1). 

A sentence of imprisonment to begin on the expiration of a sentence of corrective 
training already being served ought not to be passed. When it becomes necessary 
to pass a further substantial sentence on a prisoner already undergoing a sentence 
of corrective training, the proper course is to pass a sentence of imprisonment 
longer than the unexpired portion of the sentence of corrective training and to 
run concurrently with it, so that the sentence of imprisonment can take effect 
instead of the sentence of corrective training. 

APPEAL against sentence. 

The appellant was convicted at the Isle of Wight Quarter Sessions of house- 
breaking and larceny committed by him when he was at large, having escaped 
from a sentence of three years corrective training which he was serving. He was 
sentenced to fifteen months’ imprisonment to begin on the expiration of the 
sentence of corrective training. 


The appellant in person. 
No counsel appeared for the Crown. 


The judgment of the court was delivered by 


LORD GODDARD, C.J.: In June, 1955, the appellant was convicted of 
shopbreaking and sentenced to three years’ corrective training which he was 
serving at Camp Hill Corrective Training Establishment in the Isle of Wight. On 
September 23, 1956, he escaped from the training establishment and committed 
another housebreaking in the Isle of Wight. He was found in a house which 
had been left temporarily unoccupied, the members of the household being 
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out at the time, and he was brought before the quarter sessions for the Isle of 
Wight on October 3, 1956, and sentenced to fifteen months’ imprisonment 
consecutive to the sentence of three years’ corrective training which he was 
then serving. His sentence of corrective training would have expired on June 
7, 1958. 

This court has said that, in their opinion, it is usually wrong to impose a 
sentence of imprisonment to follow on a sentence of corrective training. Ifa 
prisoner who has been sentenced to corrective training is brought before a 
court before the period of corrective training has expired, it is not desirable 
to send him back to finish the corrective training and then to serve a sentence 
of imprisonment because the corrective training has not improved his character. 
We think that the right thing to do is to pass a sentence of imprisonment which 
will absorb and take effect instead of the sentence of corrective training. We, 
therefore, set aside the sentence of fifteen months’ imprisonment and order 
that as from October 3, 1956, the appellant shall receive a sentence of three 
years’ imprisonment to be served concurrently with the sentence of corrective 
training. That will mean that he will serve a sentence of imprisonment instead 
of corrective training. 

Sentence varied. 


T.R.F.B. 


COURT OF CRIMINAL APPEAL 
(ByRNE, SLADE, and Barry, JJ.) 
May 20, 27, 1957 
R. v. CUNNINGHAM 


Criminal Law—Statutory malice—Maliciously causing noxious thing to be taken 
—Coal gas—Larcency of gas meter—Fracture of main during larceny— 
Seeping of gas to adjoining house—Occupant of adjoining house affected— 
Meaning of ‘‘ maliciously ”—Mere wickedness not sufficient—Offences Against 
the Person Act, 1861 (24 & 25 Vict., c. 100), s. 23. 

The use of the word “ maliciously ’’ in the definition of any statutory crime 
postulates foresight of consequence. It must be taken, not in the old vague sense 
of wickedness in general, but as requiring either (a) an actual intention to do the 
particular kind of harm that in fact was done, or (b) recklessness whether such 
harm should occur or not. It is not limited to, nor does it require, any ill-will 
towards the person injured. 

The appellant broke open a gas meter in a house, took it away, and stole its 
contents. In doing so he unknowingly fractured the gas main, and, although 
there was a stop tap within two feet of the meter, he did not turn off the gas. Asa 
result of the fracture of the main, coal gas seeped through the cellar wall to the 
house next door, and W., an occupant of the house, who was asleep in bed, inhaled a 
considerable amount of coal gas into her lungs, her life thereby being endangered. 
The appellant was charged under s. 23 of the Offences Against the Person Act, 1861, 
with having unlawfully and maliciously caused W. to take a certain noxious thing, 
namely, coal gas, so as thereby to endanger her life, and the judge directed the jury 
that ‘ ‘ malicious ’ for this purpose meant ‘ wicked ’—something which he has no 
business to do and perfectly well knows it.” 

Hetp: that it should have been left to the jury to decide whether, even if the 
appellant did not intend the injury to W., he foresaw that the removal of the meter 
might cause injury to someone, but nevertheless removed it; that there had been a 
restriction in law on the meaning of the word ‘“ maliciously’; and that the 
conviction must be quashed. 
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APPEAL against conviction. 

The appellant, Roy Cunningham, was convicted at Leeds Assizes on Mar. 25, 
1957, before OxIvER, J., sitting with a jury, on an indictment charging that he 
unlawfully and maliciously caused to be taken by Sarah Wade a certain noxious 
thing, namely, coal gas, so as thereby to endanger the life of the said Sarah 
Wade, and was sentenced to five years’ imprisonment. He now appealed 
against this conviction. He also pleaded guilty to a second indictment charging 
him with the larceny of a gas meter and its contents and was sentenced to six 
months’ imprisonment to run concurrently. He did not appeal in respect of this. 


Brodie for the appellant. 


Snowden for the Crown. 
Cur. adv. vult. 


May 27. BYRNE, J., read the judgment of the court: The court has 
already intimated that this appeal is allowed and the conviction quashed, and 
we now proceed to give our reasons. 

The appellant was convicted at Leeds Assizes on an indictment framed under s. 23 
of the Offences against the Person Act, 1861, which charged that he unlawfully and 
maliciously caused to be taken by Sarah Wade a certain noxious thing, namely, 
coal gas, so as thereby to endanger the life of the said Sarah Wade. The facts were 
that the appellant was engaged to be married, and Mrs. Wade, his prospective 
mother-in-law was the tenant of a house, No. 7a, Bakes Street, Bradford, which 
was unoccupied but which was to be occupied by the appellant after his marriage. 
Mrs. Wade and her husband, an elderly couple, lived in the house next door. 
At one time the two houses had been one, but when the building was converted 
into two houses a wall had been erected to divide the cellars of the two houses, 
and that wall was composed of rubble loosely cemented. On the evening of 
Jan. 17 last, the appellant went to the cellar of No. 7a, Bakes Street, wrenched 
the gas meter from the gas pipes and stole it, together with its contents. Ina 
second indictment he was charged with the larceny of the gas meter and its 
contents; to that indictment he pleaded guilty, and was sentenced to six 
months’ imprisonment. In respect of that matter he does not appeal. The 
facts were not really in dispute, and in a statement to a police officer the appellant 
said: “ All right I will tell you, I was short of money, I had been off work for 
three days, I got 8s. from the gas meter. I tore it off the wall and threw it 
away’. Although there was a stop tap within two feet of the meter, the appel- 
lant did not turn off the gas, with the result that a very considerable volume of 
gas escaped, some of which seeped through the wall of the cellar and partially 
asphyxiated Mrs. Wade, who was asleep in her bedroom next door, with the 
result that her life was endangered. 

At the close of the case for the prosecution counsel who appeared for the 
appellant at the trial and who has appeared for him again in this court, submitted 
that there was no case to go to the jury, but the learned judge, quite rightly in 
our opinion, rejected this submission. The appellant did not give evidence. 

The act of the appellant was clearly unlawful and, therefore, the real question 
for the jury was whether it was also malicious within the meaning of s. 23 of the 
Offences against the Person Act, 1861. 

Before this court, counsel for the appellant has taken three points, all depen- 
dent on the construction of that section. Section 23 provides as follows: 


“Whosoever shall unlawfully and maliciously administer to or cause to 
be administered to or taken by any other person any poison or other destruc- 
tive or noxious thing, so as thereby to endanger the life of such person, or so 
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as thereby to inflict upon such person any grievous bodily harm, shall 

be guilty of felony .. .” 

Counsel argued first that mens rea of some kind is necessary. Secondly, that 
the nature of the mens rea required is that the appellant must intend to do the 
particular kind of harm that was done, or alternatively that he must foresee that 
that harm may occur, yet nevertheless continue recklessly to do the act. Thirdly, 
that the learned judge misdirected the jury as to the meaning of the word 
“maliciously ’’. He cited the following cases: R. v. Pembliton (1), R. v. Latimer 
(2), and R. v. Faulkner (3). In reply, counsel on behalf of the Crown cited 
R. v. Martin (4). 

We have considered those cases, and we have also considered, in the light of 
those cases, the following principle which was propounded by the late Professor 
C. S. Kenny in the first edition of his OUTLINES OF CrrmInaL Law published in 
1902, and repeated in the sixteenth edition, edited by Mr. J. W. Cectt TURNER, 
and published in 1952: 

‘“. . . in any statutory definition of a crime ‘ malice’ must be taken not 
in the old vague sense of ‘ wickedness ’ in general, but as requiring either 
(i) an actual intention to do the particular kind of harm that in fact was 
done, or (ii) recklessness as to whether such harm should occur or not 
(i.e. the accused has foreseen that the particular kind of harm might be done, 
and yet has gone on to take the risk of it). It is neither limited to, nor 
does it indeed require, any ill-will towards the person injured.” 


The same principle is repeated by Mr. TURNER in his tenth edition of RUSSELL 
on Crime. We think that this is an accurate statement of the law. It derives 
some support from the judgments of Lorp CoLERIDGE, C.J., and BLACKBURN, J., 
in R. v. Pembliton (1). In our opinion, the word “ maliciously ” in a statutory 
crime postulates foresight of consequence. 

In his summing-up, the learned judge directed the jury as follows: 

‘** You will observe that there is nothing there about ‘ with intention that 
that person should take it’. He has not got to intend that it should be 
taken; it is sufficient that by his unlawful and malicious act he causes it to 
be taken. What you have to decide here, then, is whether, when he loosed 
that frightful cloud of coal gas into the house which he shared with this 
old lady, he caused her to take it by his unlawful and malicious action. 

‘*** Unlawful ’ does not need any definition. It is something forbidden 
by law. What about ‘malicious’? ‘ Malicious’ for this purpose means 
wicked—something which he has no business to do and perfectly well 
knows it. ‘ Wicked’ is as good a definition as any other which you would 
get. 

“The facts which face you (and they are uncontradicted and undisputed ; 
the prisoner has not gone into the box to seek to give any particular explana- 
tion) are these. Living in the house, which was now two houses but which 
had once been one and had been rather roughly divided, the prisoner quite 
deliberately, intending to steal the money that was in the meter—there it is 
(indicating Exhibit 1)—broke the gas meter away from the supply pipes 
and thus released the mains supply of gas at large into that house. When 
he did that he knew that this old lady and her husband were living next door 


(1) (1874), 38 J.P. 454; L.R. 2 C.C.R. 119. 
(2) (1886), 51 J.P. 184; 17 Q.B.D. 359. 
(3) (1877), 13 Cox, C.C. 550. 

(4) (1881), 46 J.P. 228; 8 Q.B.D. 54. 
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to him. The gas meter was in a cellar. The wall which divided his cellar 
from the cellar next door was a kind of honeycomb wall through which 
gas could very well go, so that when he loosed that cloud of gas into that 
place he must have known perfectly well that gas would percolate all over 
the house. If it were part of this offence—which it is not—that he intended. 
to poison the old lady, I should have left it to you to decide, and I should 
have told you that there was evidence on which you could find that he 
intended that, since he did an action which he must have known would 
result in that. As I have already told you, it is not necessary to prove that 
he intended to do it; it is quite enough that what he did was done unlawfully 
and maliciously.” 


With the utmost respect to the learned judge, we think it is incorrect to say that 
the word “ malicious ”’ in a statutory offence merely means wicked. We think 
the learned judge was, in effect, telling the jury that if they were satisfied that 
the appellant acted wickedly—and he had clearly acted wickedly in stealing 
the gas meter and its contents—they ought to find that he had acted maliciously 
in causing the gas to be taken by Mrs. Wade so as thereby to endanger her life. 
In our view, it should have been left to the jury to decide whether, even if the 
appellant did not intend the injury to Mrs. Wade, he foresaw that the removal 
of the gas meter might cause injury to someone but nevertheless removed it. 
We are unable to say that a reasonable jury, properly directed as to the meaning 
of the word “ maliciously ” in the context of s. 23, would, without doubt, have 
convicted. In these circumstances, this court has no alternative but to allow the 
appeal and quash the conviction. 

Appeal allowed. 

Solicitors: Registrar, Court of Criminal Appeal; Town Clerk, Bradford. 


T.R.F.B. 


QUEEN’S BENCH DIVISION 
(Lord Gopparp, C.J., HtitBERY and DEvLIn, JJ.) 
June 6, 1957 
R. v. LLANIDLOES LICENSING JUSTICES. Ex parte DAVIES 


Justices—Costs—Motion for mandamus opposed—Appearance by counsel— 
Filing of affidavits in lieu of entering appearance—Review of Justices’ Decisions 
Act, 1872 (35 & 36 Vict, c. 26), s. 2. 

Observations on justices being made liable for costs, where they have appeared 
by counsel to oppose an application for mandamus instead of filing affidavits 
in lieu of entering appearance as provided by s. 2 of the Review of Justices’ Decisions 
Act, 1872. . 

MorTIon for mandamus. 

The applicant, Davies, moved for an order of mandamus directing the licensing 
justices for the division of Llanidloes, Montgomeryshire, to hear and determine an 
application for the extension of licensing hours. The justices appeared by counsel 
to oppose the motion. The court having granted the order of mandamus, 
counsel for the applicant asked for the costs of the application. 


Elwes, Q.C., and S. H. Lamb for the applicant. 
Wallis-Jones for the licensing justices. 
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Lorp GODDARD, C.J.: The justices have made themselves parties to 
this application and the applicant is entitled to costs against them, The 
justices were entitled, if they chose, to avail themselves of the Review of Justices 
Decisions Act, 1872, which allows them to file affidavits. They do not then 
make themselves liable for costs, and they do not have to pay any stamp duty 
on the affidavit. If, however, they choose to appear here, they make them- 
selves parties to the lis and take the risk of being ordered to pay costs, and are 
entitled to receive costs if they succeed in defeating the application. I have been 
trying to remind justices, not only in court, but also in addresses that I have given 
to them, of their rights under the Act of 1872. That Act was passed for the 
very purpose of allowing justices, against whom a motion for certiorari or 
mandamus was made, to put in affidavits giving their reasons for opposing the 
motion, so that the court could decide the case on the affidavits, but if justices 
will insist on instructing counsel and coming before the court and arguing the 
case, they are making themselves parties to a lis. The legislature has given 
them this opportunity of putting their views before the court without being 
liable for costs. If they do not choose to take it, that is their affair. The 
justices have come here, filed affidavit after affidavit, and have had the benefit 
of counsel’s strenuous argument. 

E. P. Wallis-Jones: In my submission, it would be a departure from previous 
practice that costs should be awarded against justices unless they had acted 
capriciously or oppressively. Orders which cover the indemnity costs of justices 
have been commonly made. 


Lorp GopDARD, C.J.: Would not the justices have asked for costs if they 
had won ? 
E. P. Wallis-Jones: They would have asked for costs. 


Lorp GoppDarD, C.J.: Then why should they not pay if they lose? The 
justices need not have appeared. At one time this court very seldom ordered 
costs, and I think that the reason was that the Act of 1872 was overlooked. 
For at least three years now I have been trying to remind justices of the presence 
of this Act on the Statute Book. I have said over and over again that, if justices 
are not content with exercising the power which Parliament has given them 
but will insist on appearing and arguing the case, they will make themselves 
parties to a lis and will have to pay costs if they lose, and if they win they will 
receive them. 

Order for costs. 

Solicitors: J. HE. Lickfold & Sons, for Emrys Jones & Co., Welshpool; Madgett 
«& Ball, for J. & A. Davies, Lianidloes. 

T.R.F.B. 
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COURT OF APPEAL 
(Lorp EvEeRsHED, M.R., Morris AND PEARCE L.JJ.) 
June 5, 6, 1957 
SHEFFIELD CORPORATION v. TRANTER (VALUATION OFFICER) 


Rates—Rateable occupation—Refreshment pavilion in public park—Let by local 
authority to independent contractor. 

A local valuation court found that a hereditament consisting of a refreshment 
pavilion in a public park and let by the local authority to one D. was rateable. The 
park was acquired in 1894 by the local authority under the provisions of the 
Public Health Act, 1875, on trust to permit it to be for ever used as public walks and 
pleasure grounds within the meaning of s. 164 of that Act. It was agreed between 
the parties that the park—apart from the hereditament under appeal—was not 
rateable within the principle of the Brockwell Park case (Lambeth Overseers v. 
London County Council (61 J.P. 580) and that the cost of maintenance of the park 
as a whole exceeded any income therefrom. At the pavilion no main meals were 
provided; D. sold ices, sandwiches, cakes, and tea at a price agreed with the 
corporation, his only customers being people using the park. The Lands Tribunal 
found that the provision of a refreshment pavilion in a public park was as essential 
as the provision of other amenities associated with public parks, and that the 
amenities provided by D. did not go outside the requirements of a public park. 
D. did nothing that the corporation would not be bound to do to provide the usual 
amenities expected in a park of the kind in question. The tribunal allowed the 
appeal. On appeal by the valuation officer to the Court of Appeal; 

HELD: prima facie a public park used as such was to be treated as being in the 
occupation of the public and not rateable, and that exemption was not affected by 
the public, for reasons connected with the management of the park, being subject 
to exclusion from some parts of it ; on the findings of fact by the tribunal the 
conduct of the refreshment pavilion was ancillary to the conduct of the park itself; 
and the mere fact that the pavilion was conducted, not by a servant or agent of the 
council, but by a third party (who was a licensee or a tenant) did not affect its 
rateability. 

APPEAL against a decision of the Lands Tribunal (StR WiLLIAM FiTzGERALD, 
President), allowing an appeal by the corporation against a decision of a local 
valuation court of the West Riding of Yorkshire (South) Local Valuation Panel, 
whereby it was directed that a hereditament comprising a refreshment pavilion, 
High Hazels Park, Sheffield, should be entered in the valuation list for Sheffield 
County Borough with an assessment of £105 gross value, £84 rateable value, 
George Dale being shown as occupier ard the corporation as owners. 

High Hazels Park was acquired by Sheffield Corporation in 1894 under the 
Public Health Act, 1875, on trust by deed to permit it to be used for ever there- 
after as public walks and pleasure grounds within the meaning of s. 164 of the 
Act. It was agreed between the parties that the park (apart from the pavilion 
under appeal) was not rateable within the principle of Lambeth Overseers v. 
London County Council (1), and that the cost of maintenance of the park as a 
whole exceeded any income therefrom. The refreshment pavilion was let to 
Mr. Dale, the tenant,*an ice-cream merchant, under a tenancy agreement 
dated Apr. 22, 1954, as from Mar. 25, 1954, at a yearly rent of £225, payable 
quarterly in advance. Under the agreement the tenant had the right to supply 
and sell refreshments, and subject to his obtaining the necessary licences to 
supply and sell tobacco, cigarettes and cigars, from the interior of the pavilion 
for the use of persons resorting to the park only. He was liable to pay by way 
of increased rent any increase of rates or water rent payable over those assessed 
on the hereditament on Mar. 25, 1954. He was required inter alia: (i) to ensure 


(1) 61 J.P. 580; [1897] A.C. 625. 
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that the pavilion was kept open to the public for the supply of refreshments 
on all weekdays (except Christmas Days) between 10 a.m. and half an hour 
before the official time for the closing of the park and on Sundays between 11 a.m. 
and half an hour before the official time for closing; (ii) to cause a list of the 
prices of all commodities sold in the pavilion to be hung in a conspicuous position 
in it; (iii) to take all reasonable care of the corporation’s furniture, fixtures and 
fittings and to replace any items lost, worn out or become unfit for use with 
similar articles of equal quality and value; (iv) to keep the pavilion at all times 
in a clean and tidy condition to the satisfaction of the corporation; (v) at his 
own expense to provide all crockery and other utensils and any additional 
furniture, fixtures and fittings required; (vi) to see that all refreshments provided 
for sale in the pavilion and their prices were to the requirements and satisfaction 
of the corporation; (vii) not to sell refreshments outside the pavilion or allow 
the pavilion to be used as a general saleshop or store; (viii) not to sell intoxicating 
liquors; (ix) not to permit the holding of any public dancing, singing, music or 
other entertainment in the pavilion; (x) not to do or permit any act or thing in 
the pavilion which in the corporation’s opinion might be a nuisance, damage, 
annoyance or inconvenience to the corporation or persons resorting to the park 
or the neighbourhood; (xi) not to underlet or part with possession without consent ; 
and (xii) to accept responsibility for accidents, damages, injuries, or losses to 
persons using the pavilion and the tenant himself and to indemnify the corpora- 
tion against any proceedings in respect thereof. The corporation undertook to 
pay the general rates and water rent (subject to the increase agreed to be met by 
the tenant) and to keep the pavilion in good and tenantable repair including 
decoration. The tenancy was determinable by six months’ notice expiring 
on Mar. 25in any year. The corporation had a right of re-entry for non-payment 
of rent, breach by the tenant of the agreement and the tenant’s bankruptcy, etc. 

No main meals were provided in the pavilion. The tenant sold the usual ices, 
sandwiches, cakes and tea at prices agreed by the corporation. The only cus- 
tomers frequenting the pavilion were people using the park. 

The corporation contended that the purpose of the letting by the corporation 
to the tenant was solely to secure park services and that the pavilion was not 
rateable. The valuation officer contended that the tenant was in rateable 
occupation of the pavilion and that the pavilion should be included in the 
valuation list. It was agreed that, if the pavilion was rateable, the assessment 
of £105 gross value, £84 rateable value, should remain in the valuation list. The 
Lands Tribunal was of opinion that the provision of such a refreshment pavilion 
in any public park was just as essential as other amenities associated with a 
public park and the amenities provided did not go outside the requirements of 
the park. The tenant did nothing which the corporation themselves would not 
have been bound to do for the purpose of providing the usual amenities expected 
in a park of the nature of High Hazels Park. The tribunal was unable to draw 
any distinction between the case and that of Manchester Corpn. v. Chorlton 
Union Assessment Committee (1) and allowed the appeal. In his notice of appeal, 
the valuation officer contended that the Lands Tribunal misdirected itself in 
holding that the tenant was not in rateable occupation of the pavilion and was 
wrong in law in holding that the pavilion was not rateable by virtue of the 
decision of the House of Lords in Lambeth Overseers v. London County Council (2) 


(1) (1899), 15 T.L.R. 327. 
(2) 61 J.P. 580; [1897] A.C. 625. 
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and that the case could not be distinguished from Manchester Corpn. v. Chorlton 
Union Assessment Committee (1). 


The Solicitor-General (Sir Harry Hylton-Foster, Q.C.) and P. R. E. Browne for 
the valuation officer. 
Widdicombe for the corporation. 


LORD EVERSHED, M.R.: This is an appeal by way of Case Stated from 
a decision of the Lands Tribunal that a certain piece of land, in the actual 
occupation of a Mr. George Dale but being within the confines of High Hazels 
Park, Sheffield, is not liable to rating assessment. High Hazels Park, Sheffield, 
was acquired, according to the statement in the Case Stated, in 1894 under the 
Public Health Act, 1875, by a deed under the terms of which the respondent 
corporation were bound to permit the park to be used for ever after as public 
walks and pleasure grounds within the meaning of s. 164 of the Public Health 
Act, 1875. We do not know more about the terms of the deed, but it has not really 
been in dispute before us and I think that it must be taken that this park, in all 
relevant respects, should be treated as of a similar character to Brockwell Park, 
the subject-matter of Lambeth Overseers v. London County Council (2) which 
came before the House of Lords in 1897. According to the Case Stated, an 
agreement was made in April, 1954, between the corporation and Mr. Dale, 
the tenant, whereby a refreshment pavilion was let to the tenant, by profession 
or trade an ice-cream merchant. 

The parties before us have been the valuation officer as appellant, and Sheffield 
Corporation as respondents. It appeared at first a point of some materiality that 
Mr. Dale was not himself before the court; but junior counsel for the valuation 
officer has drawn our attention to the relevant statutory provisions, and it is 
sufficient for me to say that a notice was served accordingly by the valuation 
officer on Mr. Dale and, if he had chosen to take it, he had an opportunity of 
contesting the claim to rate this refreshment pavilion. Under the same statutory 
provisions it was no less competent for the owners of the pavilion, Sheffield Cor- 
poration, also to contest the claim to rateability. In the event, only the corpora- 
tion have challenged the valuation officer, and so it is that the parties before us 
are those which I have named. This case is, however, in one respect: unlike others 
which have been before the court and particularly the Brockwell Park case (2). In 
this case the claim to assess a hereditament in the valuation list is limited to the 
particular pavilion occupied by Mr. Dale.- It is not a claim to rate at large the 
park or parts of the park in the actual occupation of the corporation. 

If I may say so, the case for the Crown has the attractions both of 
simplicity and of common sense, for this refreshment pavilion is in the 
exclusive occupation of the ice-cream merchant, the tenant, who is carrying 
on there in an ordinary sense the business of a proprietor of a refreshment 
house. The confines of the pavilion and the surrounding area are defined, 
and the business is his business, out of which no doubt he is making his living. 
Not only so, but, as the learned Solicitor-General observed, all the four 
requisite ingredients for rateable occupation formulated in 1949 by counsel, 
Mr. Rowe, in his argument, and accepted by Tucker, L.J., in John Laing & 
Son, Lid. v. Kingswood Assessment Area Assessment Committee (3), on the face 
of them are satisfied in this case, namely, (i) there must be actual occupation; 
(ii) it must be exclusive for the particular purposes of the possessor; (iii) the 


(1) (1899), 15 T.L.R. 327. 
(2) 61 J.P. 580; [1897] A.C. 625. 
(3) 113 J.P. 111; [1949] 1 All E.R. 224; [1949] 1 K.B. 344. 
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possession must be of some value or benefit to the possessor; and (iv) the posses- 
sion must not be for too transient a period. Anticipating my view of the agreement 
of 1954, it may be said that all four of those conditions are satisfied in this case. 
If, then, the sole question for the court was whether those ingredients were 
satisfied, in my view, the conclusion would be for the valuation officer. But that is 
not an exhaustive statement of the matters which have to be determined. It is of 
the essence of this case that the refreshment pavilion is on an essential part of 
High Hazels Park. Again anticipating the conclusion which I have reached, it 
seems to me that, in the light of the guidance we have from decisions, particularly 
in the Brockwell Park case (1), and in the light of the findings of fact in this case, 
we must conclude here that there has not been such a “ carving out ”’ (to use the 
phrase of the Solicitor-General) of this pavilion from the park as a whole to make 
it in relevant respects distinct from the park and so expose it to rating liability. 

The facts in the Brockwell Park case (1) are set out most fully in the report 
before the Divisional Court. The park had been acquired by London County 
Council under empowering Acts in 1891. It was not very different in area from 
High Hazels Park. It had on it certain particular features, including the former 
mansion house, of which 


“The part which is entered by the original back door, consisting of 
eight living rooms and a small office, is occupied by the resident superin- 
tendent of the park and his family.” 


The Case goes on to say that such a resident superintendent was reasonably 
necessary for the protection and proper management of the park for the purposes 
of the Act. It further states that certain other premises had been converted 
into use as a gymnasium and other like conveniences, and, of the part of the man- 
sion house which was entered by the original front door, the ground floor and 
basement were occupied under a licence while the other floors were unused. The 
occupation of the ground floor and basement was for the purposes of providing 
refreshment. The Solicitor-General provided a copy of the licence agreement, 
under which the occupier, a Mrs. Hart, was not treated as having exclusive 
rights of occupation; but beyond doubt that part of the former mansion house 
was used in the same way and for exactly the same purpose as the refreshment 
pavilion in the present case, viz., for providing refreshments for users of the park 
in the ordinary course. 

As I have already said, in the Brockwell Park case (1) the claim was not made to 
rate as a separate rateable hereditament the mansion-house or any part of it; 
it was a general claim for rating the park asa whole. Indeed, the opinion of the 
Divisional Court was that the claim was well founded. In the Court of Appeal, 
however, a different view was taken. The basis of the decision in the Court of 
Appeal was alternatively put on the two grounds, first, that the occupation by 
London County Council was occupation by the public and, secondly, on the ground, 
which finds a place in the headnote, that the occupation could not be treated in 
the circumstances as having any net annual value at all and, therefore, on one or 
both grounds, the claim to rate could not be supported. 

In the course of the argument, however, a subsidiary point was taken, which 
is stated by A. L. Smrru, L.J., as follows: 


“* A subsidiary point was taken by the respondents that certain parts of the 
park—for instance, that part of the old mansion-house which is now used 
for refreshments for the public, and the other part of the old mansion 


(1) 61 J.P. 580; [1897] A.C. 625. 
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which was not occupied at all, and also the lodge and cottage—were subject- 
matters for separate assessments distinct from the park itself, and had a 
rateable value of their own. The Divisional Court held that this was not 
so, and I agree with them. The obligation imposed upon the London 
County Council by the Act of 1890 was to lay out, maintain, and preserve 
Brockwell Park, and every part of it, as a park for the perpetual use thereof 
by the public for exercise and recreation. As before stated, the London 
County Council could let off no part of it. The legislature enacted that if the 
London County Council purchased Brockwell Park, they should take to it as a 
whole, and for ever maintain it as a whole, and that the whole should be 
used for a public purpose for ever.” 


In the House of Lords Lorp Hatssoury, L.C., in one of the only two speeches 
delivered, said: 


“T have hitherto dealt only with the question of occupation, and, as I 
have said, I think there is no occupation at all, the county council being 
merely custodians and trustees for the pubiic.” 


In other words, the Lord Chancellor was basing his opinion—and, in my judgment, 
that must be taken to be the ratio of the decision in the House—on the former 
of the two alternatives that I earlier mentioned; viz., that in the circumstances 
the occupation by London County Council was in truth occupation by the public. 
Lorp HALSBURY went on: 


“But I do not disagree with the reasoning of Smrru, L.J., and RicsBy, 
L.J., as to the rateability of an occupation where an occupation exists ”’, 


and he goes on to say that no tenant would give anything for an occupation such 
as that which would give him no capacity to make anything out of it. He pro- 
ceeded later: 


“It is hardly necessary to deal with the other point, if it can be called 
another point, in respect of the mansion-house and refreshment-rooms ”’, 


and I take that to be a reflection of what A. L. Smrru, L.J., had called the 
subsidiary item. 


“ They are and must remain part of the park, and are no more capable or 
in fact subject to different considerations than the park itself. They are 
and must be part of the park. They cannot be separated from it, and are 
within the principle which I have already explained.” 


In the opinion of Lorp HERScCHELL the matter is put as follows: 


‘“* Here these very lands and every part thereof, by statute, must be held 
in perpetuity for the use of the public, and the question is, whether, under 
these circumstances, they are rateable at all. I think that on principle they 
are not.” 


Then a little later, after referring to Hare v. Putney Overseers (1): 


“They [that is the London County Council] seem to me to be merely 
custodians or trustees to hold it and manage it for the use of the public.” 


It is true that emphasis is laid in the speeches and in the judgments in the Court 
of Appeal on the particular legislation wi.’ch, us A. L. Smrru, L.J., had pointed 
out, prevented London County Council from letting off any part of the park, and 
as I said earlier, we have not got any very precise statement of the exact terms on 


(1) (1881) 46 J.P. 100; 7 Q.B.D. 223. 
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which the corporation hold High Hazels Park. But I cannot think that in that 
respect there is any relevant difference between the two cases. After all, it is 
not here suggested that the corporation have let this refreshment pavilion off as 
being surplus to the requirements of the park, or anything of that kind. They 
are using it or securing its use as part of the park, as will be more plain when I 
deal with the particular facts concerning the tenancy agreement. 

The significance of Manchester Corpn. v. Chorlton Union Assessment Committee 
(1) is that the Lands Tribunal regarded it as governing the present case. It had 
features in its facts which made it fairly closely comparable, for there was a 
refreshment pavilion which was the subject of an arrangement with a Miss 
Davis as follows: 


“‘ The refreshment pavilion and verandah were prior tc and at the date of 
the rate in the occupation of a Miss Davis, under an agreement with the 
appellants [Manchester Corporation], at a rent, the agreement providing that 
the tenant should not carry on any other business than that of a refreshment- 
room keeper upon the demised premises . . .”; 

and there were other conditions about keeping the place open and accessible to 
the public and otherwise making it subject to a high measure of control on the 
part of the Manchester Corporation. On the facts, then, there was much in 
common between that case and the present, for whether Miss Davis was a tenant 
or a mere licensee would not of itself be a relevant consideration in the light of the. 
well-known passage from the speech of Lorp RussELL OF KILLOWEN in Re 
Southern Ry. Coy.’s Appeal (2). But the Manchester Corpn. case (1), as Mr. 
Widdicombe conceded in his very clear address, did not raise in terms the 
precise point raised in this case; i.e., the rating authority were not seeking 
to rate as a separate hereditament in the occupation of Miss Davis the refresh- 
ment pavilion in the Alexandra Park, Manchester. The Divisional Court 
held that the attempt to rate Manchester Corporation in respect of the whole 
park must be rejected, because that claim must be decided adversely in the light 
of the Brockwell Park case (1). To that extent, therefore, it may be said to be a 
matter of criticism of the present decision that the Manchester Corpn. case (1), as 
reported, cannot itself be treated as governing and conclusively deciding the 
present case. 

In Burnell v. Downham Market Urban District Council (3), which related 
to the war memorial playing fields and cricket ground at Downham Market 
in Norfolk, the point was not the same as that presented to us, for the claim 
was to rate the whole ground, and it was rested on the premise that on the 
facts the ground was not he'd wy the urban district council as custodians and 
trustees for the public. It was pointed out that the council let certain cricket 
and football pitches, at a price, to certain clubs, and on certain occasions excluded 
the public altogether except on payment of entrance gate fees, and so it was 
suggested that the case could be distinguished from the Brockwell Park case (4). 
It was the view of this court that ooking at the facts as a whole, there was a 
justification for the conclusion tha., notwithstanding the temporary and limited 
exclusions of the public the p.inc p!e that the public was really in occupation 
remained as valid in the Downham Market case (3) as in the Brockwell Park case 
(4). It is pointed out ‘n he judgment of the court that “free and unrestricted 


(1) (1899), 15 T.L.R. 327. 

(2) 100 J.P. 327; [1936] 2 All E.R. 322; [1936] A.C. 511. 

(3) 116 J.P. 168; [1952] 1 All E.R. 601; [1952] 2 Q.B. 55. 
(4) 61 J.P. 580; [1897] A.C. 625. 
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use ’’ by the public does not involve that any member of the public must be 
free to go on every part of the park at any time he chooses during the day or 
night. The judgment proceeds: 


“These exclusions are the manifestations of the duty and exercise of 
management, and their total area compared with that of the whole park 
was negligible.” 


Then, after referring to Liverpool Corpn. v. West Derby Assessment Committee (1) 
which has also been drawn to our attention, that part of the judgment concludes 
in reference to the Liverpool case (1) with this sentence: 


“. . « but this court found no difficulty in concluding that the Liverpool 
Corporation’s power of exclusion and its exercise were merely ancillary to the 
dedication of the land as a public park . . .” 


I conclude from these authorities that the principle to be applied is that prima 
facie a public park such as this—i.e., a place dedicated to, and used as such by, the 
public—is to be treated as in the occupation of the public. Therefore, since the 
public are not rateable, the park is itself free from rating liability, and that 
exemption is not removed by the circumstance that the public may be excluded 
in certain respects and from certain parts in the course of the ordinary necessities 
of proper management. For example, in the present case, if the provision of 
refreshments were conducted directly by the corporation through their own 
servants or agents, it must be taken as clearly established that the fact that they 
occupied for that purpose some part of the park and excluded the public 
altogether from that part—e.g., the kitchens, etc., where they prepared the re- 
freshments and so on—would not render them liable to be rated in respect of that 
part. But here the corporation are not themselves conducting the task, ancillary 
to the general management of the park, of providing proper refreshments. They 
have made a specific arrangement with Mr. Dale whereby he carries on his own 
business for that purpose. 

The terms of the arrangement with the tenant are contained in an agreement 
attached to the Case, a reference to the terms of which shows how closely 
it resembles in essential characteristics the arrangement between Manchester 
Corporation and Miss Davis in the Manchester Corpn. case (2). As I read it, the 
form of the arrangement was a tenancy from year to year at an annual rent. From 
that circumstance it is quite plain that there is here the requisite degree of 
permanency of occupation, and also that by virtue of the tenancy the tenant has 
the necessarily exclusive right of possession. 

Paragraph 1 of the agreement provides that during the continuance of the 
agreement the tenant is to have the right to supply and sell refreshments, and so 
on, “ for the use of persons resorting to the said park only”’. There is then a 
rather complicated arrangement about rates, which I pass over, as I do not think 
that any inference relevant to this decision can be derived from it. But under 
one of the sub-paragraphs-to cl. 2 the tenant is to ensure 


“that the said premises are kept open to the public for the supply of 
refreshments on all weekdays (except Christmas Days) between the hours of 
10 a.m. and half an hour before the official time for the closing of the said 
park and on Sundays between the hours of 11 a.m. and half an hour before 
the official time for the closing of the said park.” 


(1) 72 J.P. 397; [1908] 2 K.B. 647. 
(2) (1899), 15 T.L.R. 327. 











Just 


ol. 


or 


1) 


es 


we SY |!) @ he ao 

















Justice of the Peace and Local Government Review Reports. August 31, 1957. 


121 LOCAL GOVERNMENT REVIEW REPORTS 463 


That example—and there are others—shows that the case is not at all that of a 
man being given a lease of shop premises in the ordinary way, so that he might 
conduct thereon a shop business according to normal shop hours and under the 
conditions which would be applicable in the case of an ordinary shop. There is a 
positive obligation to keep this shop open every weekday except on Christmas 
Day between the hours I have named, and also on Sundays—in other words, to 
make sure that it was a park amenity, no more, no less, for the users of the park. 

The same clause provides: 

‘“* (x) All refreshments to be provided for sale on the said premises and the 
prices to be paid therefor shall be to the requirements and satisfaction of 
the corporation. (xi) Not to sell or cause to be sold any refreshments 
outside the said premises and not to allow the said premises to be used as a 
general saleshop or store.” 

Other provisions, which I will not read, all lead inescapably to this conclusion, 
that the tenant’s transactions as tenant of this refreshment pavilion were in the 
first place under a close supervision on the part of the corporation and also were 
plainly such as to make them exclusively a part of the park amenities. 

I come then to two findings of the Lands Tribunal, the second partly expressed 
rather in the form of an opinion. In para. 2, after referring to the fact that the 
cakes and the like must be sold at a price agreed by the corporation, sub-para. (d) 
reads: 

“The only customers frequenting this pavilion are people who are using 
the park.” 


Then in para. 7: 
‘* T was of opinion that the provision of a refreshment pavilion such as this 

in any public park nowadays is just as essential as the provision of other 

amenities which one associates with a public park, and that the amenities 

provided in this pavilion did not go outside the requirements of the park. 

[The tenant] did nothing that the corporation themselves would not be 

bound to do for the purpose of providing the usual amenities expected in a 

park of this nature.” 

In my judgment, the tribunal was well justified in saying that the provision of 
refreshments such as are provided in this pavilion can properly be described as 
an essential amenity of a public park, and it was also amply justified on the facts 
in finding that the tenant’s conduct of this refreshment pavilion was nothing 
more than an ancillary activity of the conduct of the park itself. I said earlier 
that in my judgment it could not now be questioned that the corporation them- 
selves would be free of rating liability if they conducted this pavilion through an 
agent or servant, and it is inherent in the judgment in this court and speeches in 
the House of Lords, which I have read, in the Brockwell Park case (1) that the situa- 
tion is not altered by the mere fact that the conduct of the refreshment pavilion 
is not in the hands of an agent of the park owner, the corporation, but is in the 
hands of a third party, with whom the corporation make the requisite arrange- 
ment, be it by way of a licence or a tenancy. 

That is not to say that it follows that every letting off by a local authority of 
part of a public park, assuming power so to let it off, to a man to carry on there 
some business of his own, will produce the result that the part so let off will be 
free of rating liability. It is in every case a matter of degree and of the facts to 
be found in the case. Counsel for the corporation drew our attention by way of 


(1) 61 J.P. 580; [1897] A.C. 625, 
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illustration to London County Council v. Robinson (1) where the opposite con- 
clusion had been reached by the president of the Lands Tribunal, who himself 
decided the present case. There London County Council had let off the Thame. 
side Restaurant on the south side of the river, associated with the Festival of 
Britain some years ago, to certain individuals for the purpose of carrying on a 
restaurant business. The tribunal found as a fact that the restaurant could not 
properly and sensibly be regarded merely as an amenity of, or ancillary to, the 
riverside walk. It had acquired an altogether independent and distinct status as 
a restaurant, comparable to and competitive with other restaurants in London. 
It, therefore, concluded that the restaurant, so to speak, had been severed from 
the park, as a park, and, as it had the independent status of a restaurant, that 
there had been a sufficient carving out (and I revert to the Solicitor-General’s 
phrase) of the park as a park from the hereditament to make the case distin- 
guishable from the cases of Brockwell Park (2) and Downham Market (3). 

We are not, of course, deciding that case, and it is unnecessary to express any 
view about it, though I must not be taken to be criticising it in any way. I cite 
it merely to illustrate the point that, as it seems to me, it must be a question 
of fact and degree in cases of this kind whether it can be said that the refresh- 
ment pavilion—or, to take an example cited in argument, a hut or a shed for 
storing other amenities of the park such as the park chairs—and the part of the 
park so occupied and used, is in reality still an inherent and essential part of 
the park as an entity, providing a necessary amenity for the park; or whether 
the hereditament has been so carved out as to acquire a distinct status from the 
park and to render itself liable for rating assessment. 

On the authorities which I have cited, and in the light of their guidance which 
we must follow, and on the facts found in this case, which seem to me to be 
well justified, I conclude that the Lands Tribunal rightly held that this pavilion 
was still part of the park, could still be treated for relevant purposes as in public 
occupation or occupied on behalf of the public, and was, therefore, exempt from 
rating liability. For those reasons, I would dismiss the appeal. 


MORRIS, L.J.: I have reached the same conclusion. It is found as a fact 
that High Hazels Park was acquired by Sheffield Corporation for the purpose of 
its being used in perpetuity as public walks or pleasure grounds. It was so 
acquired by deed of trust under s. 164 of the Public Health Act, 1875. We were 
referred to North Riding of Yorkshire County Valuation Committee v. Redcar 
Corpn. (4). The foreshore and the lands which were purchased by the Redcar 
Corporation were also purchased by the corporation under s. 164 of the Public 
Health Act, 1875; but, whereas in the Redcar case (4) there was elaborate 
development and construction which brought about the result that the corpora- 
tion came to be in occupation of profit-earning properties, in the present case the 
park is merely being maintained as a park. 

The Case Stated records that it was agreed that, the park was not rateable. 
This means that the corporation are not in rateable occupation of the park. 
They are the owners of it, but, in the words of Lorp Herscuetyt in Lambeth 
Overseers v. London County Council (2), they are merely custodians or trustees 
to hold it and manage it for the use of the public. In truth, the public are the 
real occupiers. The Case Stated records that the corporation acquired the park 


(1) (1955), 48 R. & LT. 455. 
(2) 61 J.P. 580; [1897] A.C, 625. 
(3) 116 J.P. 168; [1952] 1 All E.R. 601; [1952] 2 Q.B. 55. 
(4) 106 J.P. 11; [1942] 2 All E.R. 589; [1943] 1 K.B. 114. 
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‘upon trust by deed to permit the said hereditament to be for ever used 
hereafter as public walks and pleasure grounds.” 


This appears to show, and the actual maintenance as a park appears further to 
show, that there is in the public what Lorp Hatssury, L.C., in his speech in the 
Brockwell Park case (1) referred to as “‘ the free and unrestricted use ’’. Further- 
more, the Case finds that the cost of maintaining the park as a whole exceeds any 
income derived from it. 

I see no reason, however, why in certain circumstances some particular place 
contained within the perimeter of a park might not be a rateable hereditament, 
though this will not be so in the case of a hereditament which is used in a way 
that is merely ancillary to the use of the park. If, in managing the park as 
custodians for the public, the corporation had themselves opened and maintained 
this refreshment pavilion in order to supply the needs of visitors to the park, I 
cannot think that they would have become rateable in respect of the pavilion. 
The pavilion would merely have been used as a means of providing a modest 
amenity for members of the public using the park. The position would be 
comparable to that in Manchester Corpn. v. Chorlton Union Assessment Committee 
(2). So, too, in the Brockwell Park case (1) itself, the use of part of the house in 
the park as refreshment rooms was merely ancillary to the use of the park. 

It is found in the present case that the only customers frequenting this pavilion 
are people who are using the park, and the amenities provided in the pavilion 
did not go outside the requirements of the park. The circumstances make the 
present case very different from the one referred to in argument by counsel for 
the corporation [London County Council v. Robinson (3)], in which the use of a 
restaurant sited in a place or park dedicated to the public could not be said on 
the facts to be ancillary to the use by the public of the public place or park. If, 
then, the nature of the use of this refreshment pavilion was such that, had the 
corporation themselves been running it, the pavilion would not have been rateable 
and the corporation would not have been in rateable occupation, the position 
should not be different if the corporation, instead of running it themselves 
and employing servants or agents or a manager, grant a licence to someone else 
to do so or grant a tenancy to someone else in terms such as those of the tenancy 
in this case. 

.Counsel for the corporation in his argument submitted that it would be 
anomalous if the corporation would not be in rateable occupation if they them- 
selves managed, whereas the tenant would be if merely doing what the corpora- 
tion might have done. In reply to that submission the Solicitor-General referred 
us to a passage in Mersey Docks v. Cameron (4): 


“The exemption depends entirely on the occupier and not on the title to 
the property. The tenants of Crown property, paying rent for it, are rate- 
able like all other occupiers; and it has even been determined that where 
apartments in Hampton Court, a royal palace, were gratuitously assigned to 
a subject, who occupied them by the permission of the Sovereign but for the 
subject’s benefit, the subject was rateable in respect of her occupation of this 
royal property .. .” 

But it seems to me that the reason why the corporation are not rateable in respect 
of the park is not that they as a corporation enjoy any special immunity but 
because they are not in rateable occupation of the park. 
(1) 61 J.P. 580; [1897] A.C. 625, 
(2) (1899), 15 T.L.R. 327. 
(3) (1955), 48 R. & I.T. 455. 
(4) 29 J.P. 483; 11 H.L. Cas. 443. 
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My Lord has referred to the terms of the agreement with the tenant, and, in 
my judgment, those terms are of importance. They show that the tenant is 
under obligation to run this refreshment pavilion and to keep it open at the times 
referred to in cl. 2 (v) of the agreement. The other terms of the agreement 
imposed on the tenant, particularily those to which my Lord has referred, in my 
judgment show that the purpose of the agreement with the tenant was to ensure 
that the needs of the public when using the park would be met. The position 
remains the same, that the real occupiers of the park are the public and that in 
the circumstances of this case this pavilion ought not to be regarded as a kind of 
island hereditament with activities and purposes detached from those for which 
a public park exists. The corporation have, so to speak, delegated to the tenant 
certain activities which form a part of the function of managing the park for the 
benefit of the occupiers of the park, i.e., the public. 

In my judgment, therefore, the pavilion was not in rateable occupation, and 
I would dismiss the appeal. 


PEARCE, L.J.: I agree. 


Appeal dismissed. 
Solicitors: Solicitor of Inland Revenue; Town Clerk, Sheffield. 
F.G. 


CHANCERY DIVISION 
(Upsoun, J.) 
Juno 3, 4, 5, 6, 7, 1957 
GRICE AND ANOTHER v. DUDLEY CORPORATION 


Compulsory Purchase—Notice to treat—Validity—Abandonment of notice— 
Acquisition of land for purpose other than that contemplated by the order— 
Service of notice—Exercise of power of acquisition—Lands Clauses Consoli- 
dation Act, 1845 (8 & 9 Vict., c. 18), s. 123. : 

In 1937 the corporation proposed to develop an island site, and in December, 
1937, made a compulsory purchase order which was subsequently confirmed by 
the Minister of Transport and incorporated provisions, including s. 123, of the 
Lands Clauses Consolidation Act, 1845, its purpose being to widen, enlarge and 
improve certain streets, improve and develop the adjacent lands, and build a 
market hall within the borough. On Jan. 4, 1939, the corporation served a notice 
to treat on K., a poulterer and fishmonger, who owned shop premises which were 
subject to compulsory purchase under the order of 1937. Negotiations having 
ensued, in July, 1939, compensation was agreed except compensation for loss of 
trade and disturbance. On Sept. 13, 1939, K. submitted a draft contract, but in 
view of the war of 1939-1945, the matter was not proceeded with. In 1951 nego- 
tiations in an endeavour to reach an agreement took place for the acquisition of 
a part of K.’s premises comprised in the notice to treat, but no agreement was 
reached. In 1954 the corporation considered another and considerably modified 
development scheme for improvement of the island site which did not include the 
building of a market hall and involved much less road widening than was intended 
at the time of the order of 1937, but the scheme was not approved by the corpora- 
tion. In 1955 another proposal for development was considered, but this proposal 
was very different from that of 1937, and no scheme was finally settled. K.’s 
premises would be required for any scheme of development and improvement of 
the island site. The corporation having intimated that it desired to purchase 
K.’s premises under the order of 1937 at the price then current, the plaintiffs, 
the personal representatives of K., who had died, claimed that the notice to treat 
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of Jan. 4, 1939, was no longer valid and that the corporation had no power under 
the order of 1937 compulsorily to acquire the premises. 

HELD: (i) as on the evidence the corporation had abandoned the order of 1937, 

, and as that order had been made for a specific development and so could not now 

be used for a general development as yet undefined but clearly different, the notice 
to treat of Jan. 4, 1939 was no longer effective and the corporation had no power 
under the order of 1937 compulsorily to acquire the premises. 

Richmond v. North London Ry. Co. (1868) (33 J.P. 86); and Tiverton & North 
Devon Ry. Co. v. Loosemore (1884) (48 J.P. 372); applied. 

(ii) service of the notice to treat of Jan. 4, 1939, was an exercise of a compulsory 
acquisition within s. 123 of the Lands Clauses Act, 1845, but that section did not 
operate to render the power invalid, such power having been éxercised within the 
period prescribed by that section. 

Salisbury (Marquis) v. Great Northern Ry. Co. (1852) (17 Q.B. 840). applied. 

Action by the personal representatives of Norah Kendall, deceased, claiming 
against the Dudley Corporation (i) a declaration that a notice to treat dated 
Jan. 4, 1939, was of no validity or legal effect; (ii) a declaration that the 
corporation had no power under or by virtue of the Dudley Hall Street (Com- 
pulsory Purchase) Order, 1937 (made by the corporation under the Public 
Works Facilities Act, 1930, s. 2) compulsorily to acquire the plaintiffs’ 
premises or any part thereof; (iii) an injunction restraining the corporation itself 
or by its servants or agents from entering on the plaintiffs’ premises or taking 
any of the steps specified in or putting into operation any of the provisions of 
the Lands Clauses Consolidation Act, 1845, s. 76 and s. 77, in respect thereof; 
and (iv) an order directing that the registration of the notice to treat as a land 
charge be vacated. 

For some fifty years before her death Mrs. Kendall, who died on Dec. 28, 1942, 
carried on the business of poulterer and fishmonger at her premises, No. 19, Hall 
Street, Dudley. In 1937 the corporation of the county borough of Dudley, 
acting by the council, proposed to develop an island site within the borough. 
This area of development included No. 19, Hall Street, as the island site was 
bounded by Hall Street, Castle Street, Fisher Street and Birmingham Street. 
In December, 1937, the corporation, acting by the council, made the Dudley 
Hall Street (Compulsory Purchase) Order, 1937, which is called in this report 
the “ order of 1937’, under the Public Works Facilities Act, 1930. A public 
inquiry in relation to the order was held by an inspector appointed by the 
Minister of Transport on May 27, 1938, and, with some immaterial modifications, 
the order was confirmed by the Minister on Dec. 2, 1938. The order provided 
so far as is relevant, as follows:— 

“1. Subject to the provisions of this order the council [viz., the council 
of the county borough] are hereby authorised to purchase compulsorily for 
the purpose of widening, enlarging and improving Hall Street, Castle Street, 
Fisher Street and Birmingham Street, in Dudley aforesaid, and for the 
improvement and development of the lands abutting on or adjacent to the 
said Hall Street, Castle Street, Fisher Street and Birmingham Street, the 
lands which are described in Part 1 of the Schedule hereto and also subject 
to the provisions of this order the above-named council are hereby authorised 
to purchase compulsorily for the purpose of providing a Market Hall in 
Dudley aforesaid the lands which are described in Part 2 of the Schedule 
hereto, all which said lands are defined and coloured on a map marked 
‘Dudley Hall Street (Compulsory Purchase) Order, 1937’ and sealed with 
the common seal of the council and deposited at the offices of the council 
situate at the Council House, Dudley. Provided that the said map shall be 
disregarded and that for references thereto in this order there shall be 
substituted references to a map marked ‘ Dudley Hall Street (Compulsory 
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Purchase Order), 1937 ’ and signed by P. Wilson, an Assistant Secretary of 
the Ministry of Transport and deposited at the offices of the council. 

“2. Subject to any necessary adaptations the provisions of (a) the Lands 
Clauses Acts (except s. 92 and s. 127 to s. 132 of the Lands Clauses Consolida- 
tion Act, 1845); (b) the Acquisition of Land (Assessment of Compensation) 
Act, 1919, and . . . are hereby incorporated in this order, and the pro- 
visions of those Acts shall apply accordingly.” 


The property of Mrs. Kendall was numbered 11 on the map and was specified 
in both Parts 1 and 2 of the order of 1937. Part 2 of the Schedule was headed 
“Lands required for the provision of a market hall’’. The map signed “ P., 
Wilson” showed the one island site previously mentioned. The intention 
apparent from the map, as was found by the court, was that there was to be an 
improvement line which was marked, and the shops and buildings to the south- 
west of that line were to be pulled down so that Hall Street would be greatly 
enlarged; there was to be a line of shops behind the improvement line, and 
behind that was the area which was then intended to be the market hall, and on 
the Fisher Street side there were certain shops which were to be pulled down 
and re-erected. 

On Jan. 5, 1939, the corporation served notice to treat, dated Jan. 4, 1939, 
on Mrs. Kendall in respect of her premises, No. 19, Hall Street. The notice was 
registered as a land charge in the land charges register under the Land Charges 
Act, 1925. On Mar. 3, 1939, Mrs. Kendall’s solicitors delivered particulars of 
her claim for compensation. Negotiations ensued and, as was admitted between 
the parties to the action, it was agreed in or about July, 1939, between Mrs. 
Kendall and the corporation that the compensation for her premises should be 
£5,700 and for the fixtures and fittings therein £300 and that in addition she 
should be paid compensation for and in respect of loss of trade and disturbance 
and the charges and expenses of her surveyors and solicitors. On Sept. 13, 1939, 
Mrs. Kendall submitted a draft contract, but in view of the war the matter did 
not proceed further at that time. In July, 1951, provisional layout plans 
showing future development in the Hall Street, Fisher Street and Birmingham 
Street re-development areas, were before the planning and development com- 
mittee of the council and it was resolved that the town clerk should arrange for 
negotiations for the acquisition of the property (which included the Hall Street 

property before-mentioned) to be opened. That plan showed that the corporation’s 
views on the development of the island site had substantially changed. There 
was to be no widening of Hall Street. The shops would remain in situ except that 
there was to be an arcade in about the centre of the street. Behind the shops, 
however, there was to be a new service road and to the north-east of that there was 
to be a covered market much smaller than that envisaged by the order of 1937. 
To the north-east of that market there was to be a new feature, a large car park. 
On the south side there were to be four shops; and this plan thus necessitated 
the acquisition of the rear portion of No. 19, Hall Street, partly for the new service 
road and partly for the erection of ashop. There was no formal approval of this 
plan by the corporation, but application was made for loan sanction for the 
improvement and was refused by the Minister in November, 1951. 

In November, 1951, the plaintiffs’ solicitor at the request of the mayor attended 
an interview at which, among other persons, the borough engineer was present 
and at which it was explained that the corporation was anxious to effect improve- 
ments near to a roundabout at the rear of the Hall Street properties, and that 
this would involve the acquisition of a portion of “‘ Kendall’s ” property and that 
the corporation were anxious to know whether some agreement could be reached 
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at an early date. At this interview nothing was said about the order of 1937, 
or about widening Hall Street, or about providing a market hall, or about 
purchasing any part of the property except that at the rear which was required 
for the new proposed service road and the shops. The object of the interview was 
to acquire the rear part of No. 19, Hall Street, so as to tidy up the Birmingham 
Street frontage and have two shops facing that street. Subsequently a plan was 
sent to the plaintiffs’ solicitor showing the corporation’s proposal. This plan 
showed Mrs. Kendall’s property coloured green and the area required for im- 
provement cross-hatched in green, being an area of about ninety-six square yards. 
Negotiations and correspondence ensued but no conclusion was reached. The 
whole of the negotiations proceeded as an endeavour to reach an agreement, and 
the court found it inconceivable, on the evidence, that anyone could have thought 
at that time that the corporation was still maintaining that the order of 1937 
was on foot. 

In 1954 another and considerably modified development scheme was con- 
sidered by the council for the improvement of the island site. This proposal did 
not involve any market hall. That feature was superseded by providing for two 
bus loading bays, one in Fisher Street and the other in Birmingham Street, and 
the centre of the site intended previously for the market hall appeared to be 
an open space. There was still to be a service road behind the Hall Street 
properties as formerly, and there was still to be a proposed arcade; but there 
was only to be a very small widening of Hall Street. This scheme never received 
the approval of the council. 

On Aug. 27, 1954, it was suggested on behalf of the corporation to the plaintiffs 
that the purchase of No. 19, Hall Street, pursuant to the order of 1937 should be 
completed. Negotiations ensued and ultimately the town clerk threatened to 
use the powers conferred by s. 76 and s. 77 of the Lands Clauses Consolidation 
Act, 1845, which enable an acquiring authority to pay compensation into court 
and to execute a deed-poll vesting the property in the acquiring authority on 
the footing that there has been neglect to make title to or to convey the property. 
It was subsequently conceded that these sections were inapplicable, because the 
compensation had not been completely assessed so that the amount to be paid 
into court was not known. 

In September, 1955, the re-development of the Hall Street and Castle Street 
area was again under consideration by the council. The plan submitted to a 
meeting of the council on Oct. 4, 1955, showed a new approach. Hall Street, 
as distinct from the pavement in that street, was no longer to be widened, but 
the street was to be used as a service road. North of that on the island site 
there was to be an open space, largely consisting of a car park, and there were to 
be some shops placed in an irregular, but not unpleasing manner, and there were 
to be plantations and trees. On Nov. 1, 1955, it was resolved that the borough 
architect should amend the scheme and re-design a model and that the proposal 
should be further considered. Thus the proposals then under consideration by 
the corporation for the development of the island site were different proposals 
from those contemplated at the time of the order of 1937, and were not yet 
finalised or approved by the corporation. It was not in dispute, however, that 
the corporation bona fide required the plaintiffs’ property for the development 
and improvement of the site. 

On Mar. 13, 1956, the plaintiffs issued the writ commencing this action. It 
was conceded by the corporation that at that date the corporation had not in 
mind the using of the plaintiffs’ property for the purpose of widening Hall Street, 
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as distinct from the pavement or footway, or for the purpose of providing a 
market hall. 

Percy Lamb, Q.C., and @. A. Grove for the plaintiffs. 

Cross, Q.C., and H. E. Francis for the defendant, the Dudley Corporation. 


UPJOHN, J., after stating the facts and reviewing the evidence in 
the course of which he intimated that the real issue was whether the plaintiffs’ 
premises were to be acquired under a new scheme at present-day prices or whether 
they were to be acquired under the existing notice to treat which would result 
in the premises being valued as at the date of that notice, continued: Those being 
the facts, the contentions put forward are these. First, the plaintiffs say that the 
service of the notice to treat is not, in itself, an exercise of compulsory powers 
of acquisition of land and, it being conceded that no other step to exercise such 
powers has been taken within the three years from the date of the special Act 
(i.e., the order of 1937), no exercise of the power can now be valid having regard 
to s. 123 of the Lands Clauses Consolidation Act, 1845. Secondly, if, contrary to 
the plaintiffs’ submission, service of the notice is an exercise of such compulsory 
powers, it is no longer enforceable because (i) the notice to treat has been aban- 
doned, or (ii) the corporation is precluded from enforcing it by reason of its 
laches and acquiescence and of the provisions of the Limitation Act, 1939, 
or (iii) by reason of its having led the plaintiffs to suppose that the notice would 
not be acted on. Estoppel is also pleaded, but counsel for the plaintiffs does not 
rely on common law estoppel. 

On the first point, provision is made for the service of the notice to treat by 
s. 18 of the Act of 1845, but the operation of a notice given under that section 
is now so well settled that I need not read s. 18. It may have any one of the 
following effects: First, the landowner may be a willing vendor and the parties 
may agree on the price or compensation and enter into a binding agreement of 
sale and purchase whence the usual results flow as in the case of any other 
contract of sale and purchase. Secondly, the landowner may be a willing seller but 
the parties may fail to agree on the price, in which case either party can proceed 
to have the compensation payable assessed by the appropriate authority; 
originally it was assessed by arbitration or by summoning a jury; subsequently 
it was assessed by an official arbitrator under the Acquisition of Land (Assess- 
ment of Compensation) Act, 1919, s. 1 (1), and, finally, it is now assessed by the 
Lands Tribunal. There is a limited right to withdraw the notice to treat on seeing 
the claim for compensation delivered by the landowner (see the Acquisition of 
Land (Assessment of Compensation) Act, 1919, s. 5 (2)). The third position is 
that the landowner may be entirely hostile, in which case the acquiring authority 
can proceed to have compensation assessed, and if the landowner refuses or 
neglects to make title, or to convey the land, can pay the compensation money 
into court and execute a deed-poll vesting the property in itself: that is the 
effect of s. 76 and s. 77 of the Act of 18465. 

The relationship between the parties thus created by the service of the notice 
to treat has sometimes been described as a quasi-contract. Where the parties 
have agreed on the compensation, or it has been assessed, but not before, the 
remedy of specific performance is open to either side: see Fry on SPECIFIC 
PERFORMANCE (6th ed.), p. 62. That state of affairs has sometimes been 
referred to as a parliamentary contract. 

That, then, is the nature of the legal relationship created by the parties, and 
the question is whether the giving of such a notice is the exercise of compulsory 
powers of acquisition of land for the purposes of s. 123 of the Lands Clauses 
Consolidation Act, 1845, which is in these terms: 
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“And be it enacted, that the powers of the promoters of the undertaking for 
the compulsory purchase or taking of lands for the purposes of the special 
Act shall not be exercised after the expiration of the prescribed period, and 
if no period be prescribed not after the expiration of three years from the 
passing of the special Act.” 

There was, of course, no prescribed period in the special Act (i.e., the order of 
1937). 

Apart altogether from authority, I should be of opinion that the service of a 
notice to treat is an exercise of a compulsory power, because it enables the 
acquiring authority to proceed to acquire the land whether the owner likes it or 
not. However, it has been strenuously argued before me that the authorities 
compel me to come to the contrary conclusion, and some authorities on either 
side have been cited to me. 

First of all in point of date is Marquis of Salisbury v. Great Northern Ry. Co. (1), 
a decision as long ago as 1852. That decision is directly in favour of the view 
that the service of a notice to treat is, for the purposes of s. 123, an exercise 
of a compulsory power. That case was mentioned in the speeches of four of 
the law lords in Tiverton & North Devon Ry. Co. v. Loosemore (2), although 
they were dealing with a slightly different point, viz., whether entry on land 
was an exercise of a compulsory power; nevertheless, it seems clear that the 
earlier decision received their general approval. 

On the other hand, the plaintiffs relied strongly on two cases, both in the Court 
of Appeal. The first is Guest v. Poole & Bournemouth Ry. Co. (3). In that 
case a notice to treat was served by the company on a landowner. The 
action was for mandamus, to compel the company to issue a warrant of 
compensation pursuant to the notice which was given, but the company 
demurred and pleaded s. 16 of the Act of 1845. That section provides that it 
shall not be lawful to put in force any powers relating to the compulsory taking 
of land until the whole capital is subscribed, which in that case, apparently, it had 
not been. It was held that s. 16 was inserted for the protection of landowners 
and that the issue of a notice was a neutral proceeding. It was said that it might 
be an amicable proceeding or a hostile proceeding, or there might be an interme- 
diate case where the parties were willing to buy and sell but did not agree on the 
price. It was held that, for the purpose of s. 16, the notice to treat was not an 
exercise of compulsory powers and the plaintiff was entitled to his writ of 
mandamus. Much to the same effect is the subsequent case of Re Uxbridge & 
Rickmansworth Ry. Co. (4), where, however, the actual point turned on the 
rather complicated provisions of the Uxbridge and Rickmansworth Railway 
(Abandonment) Act, 1888. 

I see no difficulty in reconciling these authorities. A notice to treat may, for 
the purposes of some sections of the Lands Clauses Consolidation Act, 1845 be, 
an exercise of compulsory powers and yet, for the purpose of other sections and 
in certain circumstances, may not be an exercise of compulsory powers. I say 
“in certain circumstances ” for it seems clear, for example, that if in Guest v. 
Poole & Bournemouth Ry. Co. (3) the plaintiff had been entirely hostile the 
notice to treat would have been an exercise of compulsory powers: see the 
judgment of Brerr, J.; and, accordingly, unenforceable having regard to the 
failure to comply with s. 16. In my judgment, for the purposes of s. 123, the 


(1) (1852), 17 Q.B. 840. 
(2) (1884), 48 J.P. 372; 9 App. Cas. 480. 
(3) (1870), L.R. 5 C.P. 553. 
(4) (1890), 43 Ch.D. 536. 
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service of a notice to treat is, for the reasons given in Marquis of Salisbury vy, 
Great Northern Ry. Co. (1), an exercise of compulsory powers and, therefore, the 
powers were exercised within the required period. 

So far, therefore, the result seems to me to be that the corporation served a 
valid, effectual notice exercising compulsory powers which led to the creation of a 
legal relationship between the parties which I have already described. Once 
that notice was served, s. 123 was out of the picture and no further period is laid 
down by statute within which the next step to acquire the property must be 
taken. In my judgment, however, the authorities (to which I shall refer in a 
moment) establish the following propositions: First, the acquiring authority 
exercising statutory powers must proceed to enforce its notice in what, in all 
the circumstances of the case, is a reasonable period. If the authority sleeps on 
its rights, it will be barred if the delay is not explained. If it is explained, the 
acquiring authority will be allowed to enforce the notice providing that it is 
equitable that it should do so in all the circumstances of the case. However, 
the oppression on the owner of land in respect of which a notice to treat has 
been given cannot be wholly disregarded however sound the reason for not 
proceeding to enforce it. Secondly, the acquiring authority may evince an 
intention to abandon the rights given to it by the notice to treat, in which case 
the owner is entitled to treat those rights as abandoned. Thirdly, this court 
has an inherent jurisdiction to control the exercise of statutory powers if, but 
only if, the court can see that the powers are being exercised not in accordance 
with the purpose for which the powers were conferred. In such a case the court 
has the power, and the duty, at the instance of the Attorney-General on behalf 
of the public or of a person damnified, to restrain the further exercise of those 
powers not in accord with the special Act. These three propositions are, in 
point of law, distinct, but, in practice, they tend to merge one into the other, 
more particularly the first two, for unequivocal acts of abandonment seldom 
arise. The authorities which I am going to quote show how closely connected 
these three propositions are. 

In support of the first proposition I must refer to Richmond v. North London 
Ry. Co. (2). Lorp Romitty, M.R., said: 


“It is also, I think, clear that the notice [to treat] given by the railway 
company to the landowner cannot operate for an indefinite time: it must be 
acted upon within a reasonable time or it must be deemed to be abandoned. 
The difficulty is to determine what period of time is to be considered to be 
reasonable.” 


He then discusses the hardship on a landowner who has a notice to treat hanging 
over him for an indefinite time, and he says : 


“It is obvious that the notice is not to be operative for ever: it follows, 
therefore, that some limit must be put to the time within which it is to be 
operative: it further follows that this limit of time must be a reasonable 
limit of time: and that again resolves itself into the answer to be put to the 
question, with which the courts of law have so often and in such a variety 
of cases to deal—what is a reasonable limit of time as applicable to the 
class of cases in question? ” 


In the case before Lorp RomILty there was a period set for the time within 
which the works must be completed, and he held that in those circumstances the 
time limit for the completion of the works was the end of a reasonable time. 


(1) (1852), 17 Q.B. 840. 
(2) (1868), 33 J.P. 86; 3 Ch. App. 679. 
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But the observations which I have just quoted are all perfectly general in applica- 
tion and apply equally to a case where, as here, there is no time limit for com- 
pleting the work, although it may be found, perhaps, more difficult to ascertain 
what, in all the circumstances of the case, is a reasonable time. Lorp RomILLy, 


M.R., continues: 


“Tt is obviously inequitable to permit the railway company for an 
indefinite time to keep this notice over the head of the landowner, fettering 
his enjoyment of his property, and it is no answer to say that the landowner 
might insist on the railway company ascertaining the price, for if that were 
true the rule of the court, if it can be laid down, ought to apply to every 
case, and would include that of the landowner who desires to keep his land, 
and not to part with it for any price, if he can help it.” 


I read that because in a subsequent case, Ystalyfera Iron Co. v. Neath & Brecon 
Ry. Co. (1), Sur GEorGE JEssEL, M.R., seems to have taken a rather different 


view. He says: 


‘“* Now I have been unable to follow the argument as to the notice to treat 
being got rid of by mere lapse of time. I do not say that no lapse of time 
will be evidence of abandonment. It must not be forgotten that the 
landowner can always force the company on; it is not as if it was all on one 
side, and the landowner may choose to do nothing, or may force on the 
company.” 

Then he deals with the facts of that case and refers to Richmond v. North London 
Ry. Co. (2). 

I prefer the view of Lorp Romitty to that of Sir GEorGE JEssEL. Even in 
the last century when values were reasonably steady it seems hard to put it 
against the owner who does not want to be dispossessed that he has the right to 
force the company to dispossess him; but in these days of inflation, it surely 
cannot possibly be put against an owner that he has the right to compel the 
company, the acquiring authority, to go to arbitration. That is the very thing 
which the plaintiffs in this case are trying to avoid. If they send the matter 
to arbitration they are merely inviting the corporation to purchase their property 
at a pre-war price. It seems to me, therefore, that the circumstance that an 
unwilling vendor can compel completion of the purchase is not a matter which 
ought to weigh against the vendor and in favour of the acquiring authority. 

Much the same principle was stated by Eart Cairns in Tiverton & North 
Devon Ry. Co. v. Loosemore (3). He said: 


‘“‘ There have been cases in which a railway company has given a notice to 
a landowner to treat for the purchase of land and no further step has then 
been taken, either by the company or the landowner, and the extended 
period for completing the works has expired, and the question has been 
raised, could the company in that state of things proceed with its notice to 
treat, and assess the compensation under the Lands Clauses Act? Were 
such a case now to arise, I should be disposed to think, as I was disposed to 
think in Richmond v. North London Ry. Co. (2), that, if nothing more was done, 
and the company have slept upon their rights, and certainly if the delay 
cannot be explained, they should be held to be disabled from going on with 


(1) (1873), L.R. 17 Eq. 142. 
(2) (1868), 33 J.P. 86; 3 Ch. App. 679. 
(3) (1884), 48 J.P. 372; 9 App. Cas. 480. 
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any compulsory purchase and in such a case the landowner should, as I 
think, be held to be disabled also. Both parties have been content to let 
the time run out.” 


When Richmond v. North London Ry. Co. (1) went to the Court of Appeal and 
came before Lorp Carrns, L.C., he dealt with the matter rather on the basis 
of the third proposition which I have enunciated, and I shall deal with that 
subsequently. 

With regard to the second proposition, no authority really is required as the 
proposition is self-evident. Str GrorGcE JESSEL, M.R., in Ystalyfera Iron Co. 
v. Neath & Brecon Ry. Co. (2) recognises abandonment as a possible way of 
terminating the promoter’s rights. The only difficulty is what acts evince an 
intention to abandon. It is a question of fact in each case. 

On the third proposition Lorp Catrns, L.C., said in Richmond v. North 
London Ry. Co. (1): 


‘“* One of the best established objects of the jurisdiction of this court is to 
take care that companies exercising powers under their Acts shall not 
exercise them otherwise than for the purposes of the Act, and when there 
is any ground for supposing that the powers are to be exercised for any 
other purpose, the court should see whether the company is really misusing 
its powers. Great latitude must be given to the company and great faith 
to their statements as to the land which will be required for any particular 
work, and the court will not try the question with any great minuteness, 
and must place much reliance upon what the officers of the company may 
say.” 

Much to the same effect are the observations of Curtty, J., in Rolls v. London 
School Board (3). In that case the learned judge pointed out that, on the 
whole authorities are treated more tenderly than railway companies who may 
be, or at any rate in those days were, expected to work at a profit. 

The proposition is, further, well illustrated by the case of A.-G. v. Hanwell 
Urban Council (4). In that case the property had been actually conveyed 
to the urban district council, but they were restrained from appropriating 
the property which they had acquired for one purpose (to make a sewage 
works), to an entirely different purpose, namely, a hospital, and they were 
restrained at the suit of the Attorney-General and his co-plaintiff, who was also 
damnified. It appears from A.-G. v. Teddington Urban Council (5) that if 
a promoter acquires property- which he does not immediately require for 
the purpose for which it was acquired, he can use it temporarily for other 
purposes, provided those purposes are not inconsistent with the authorised 
or permitted use. It is clear, however, that the property must be kept so that 
it may ultimately be used for the purpose for which it was acquired. Those 
two cases, I think, illustrate well the general proposition. The effect of the last 
two cases should, however, be taken now subject to the alteration in law by 
the Local Government Act, 1933, s. 163. 

Finally, Lorp BLACKBURN combined all these propositions in one statement in 
Tiverton & North Devon Ry. Co. v. Loosemore (6) when he said: 


(1) (1868), 33 J.P. 86; 3 Ch. App. 679. 
(2) (1873), L.R. 17 Eq. 142. 
(3) (1884), 27 Ch. D. 639. 
(4) [1900] 2 Ch. 377. 
(5) 61 J.P. 825; [1898] 1 Ch. 66. 
(6) (1884), 48 J.P. 372; 9 App. Cas. 480. 
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“‘T do not think that the analogy between an actual contract and a quasi- 
contract is complete; but I think it is so thus far, that neither side can by 
its laches or misconduct take away from the other its right to enforce the 
performance of the contract or quasi-contract, or claim compensation for 
its non-fulfilment; but either side may by its laches or misconduct deprive 
itself of all right to enforce the contract or quasi-contract against the other. 
And I do not see anything unjust or contrary to principle in holding 
that if a company delays completing a compulsory quasi-contract for 
purchase, till it can no longer exercise the powers for the sake of which it 
was entrusted with the power of compulsory purchase, that quasi-contract 
should, at least at the option of the landowner, be at anend. This was the 
opinion of Lorp Romitty in Richmond v. North London Ry. Co. (1), and 
though on appeal Lorp Carrns did not think it necessary to decide this, he 
did not, I think, expressly dissent from it.” 


Applying those principles to the present case, we have to consider what 
powers were granted to the promoters by their special Act, and that, of course, 
depends on the true construction of the Dudley (Hall Street) Compulsory 
Purchase Order of 1937 and, in particular, art. 1. 

Counsel for the corporation submitted that the powers conferred in relation to 
the properties described in Part 1 of the schedule were wide and could be 
exercised quite generally in relation to the improvement of Hall Street regardless 
of the provisions of Part 2. I am not satisfied that that is correct. This was one 
scheme for the development of a whole site, and it seems to me that it must be 
looked on as a whole. At every stage the proposals referred to a deposited 
plan the first edition of which the Minister refused to sign as it did not expressly 
refer to the proposal to provide a market hall. It is not, however, necessary 
for me finally to decide that point. This matter can be decided on a rather 
broader basis. The fact remains—and the evidence seems to me to be quite 
clear and is admitted—that no one now is proposing to erect a market hall 
and no one now is proposing to widen Hall Street. The original scheme is 
dead and the proposals now are quite different. There is going to be a large 
carpark. Ido not know what would have been said by the Minister of Transport 
had he been asked to sanction a car park in 1937. It seems to me that, looking 
at all the circumstances of this case, the corporation has abandoned the order, 
and simply is not proposing to carry it out. 

That is very much reinforced by the negotiations which took place starting in 
1951 when the corporation endeavoured to acquire, by agreement, the rear portion 
only of the plaintiffs’ property. Accordingly, as it seems to me, on the facts 
this order has been abandoned. 

If it cannot be put as high as this, what is the corporation doing? The cor- 
poration seems to be endeavouring to acquire the plaintiffs’ property for some 
purpose other than that for which they were authorised to exercise compulsory 
powers by the compulsory purchase order. What that purpose is is not yet 
finally established. A number of different plans have been put before the 
corporation. We do not know what is going to be done with the island site. 
If that is the true state of affairs, as I venture to think that it must be, then, 
surely, the corporation cannot, consistently with the principles which I have 
enunciated, compel an owner to submit to a notice to treat issued under a 
compulsory purchase order, conferring powers for certain specific and detailed 
matters set out in the order. The corporation is endeavouring to acquire these 


(1) (1868), 33 J.P. 86; 3 Ch. App. 679. 
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properties in order that it may have an opportunity for general re-development, 
That shows that it is going entirely outside the order and, if that be so, then 
it must be restrained from doing so. 

I do not have to consider the effect of mere delay. Had the case been that 
when the limited loan sanction was permitted in 1955 the corporation was 
proposing to go on with the compulsory purchase order of 1937, different consider. 
ations might have applied. Whether the corporation would now be entitled 
to go on with it I do not decide, because the evidence is that it is not now pro- 
posing to go on with it. If I am wrong on the facts and the corporation have 
not abandoned the order of 1937 technically, I suppose, the corporation could 
revert to it, yet it would, in my view, be most inequitable to allow the corpora- 
tion after this long delay any further time to retrace its steps, even if the 
corporation should desire to do so. 

I want to make it plain that the bona fides of the corporation is not in doubt. 
No criticism can be directed against it because it is taking a long time considering 
what is the best development for an important site in the heart of the borough. 
I do, however, criticise the corporation for trying to acquire, under powers which, 
in my judgment, are now dead or, at all events, unenforceable, property at 
pre-war prices. 

Accordingly, on those various grounds, it seems to me that the corporation 
can no longer be permitted to treat the notice as being valid or operative. I 
propose to make a declaration that the notice to treat is no longer of validity 
or legal effect, and I shall declare that the corporation has no powers under 
or by virtue of, the compulsory purchase order to acquire the plaintiffs’ premises 
or any part thereof. 

With regard to the injunction, I do not for one moment suppose the corporation 
will defy this judgment, and it will be sufficient, I think, if I give the plaintiffs 
liberty to apply for an injunction. I must direct that the registration of the 
notice to treat as a land charge be vacated, and the costs must follow the event. 

Order accordingly. 

Solicitors: Stafford Clark & Co., for William Wright & Son, Dudley; Lees 


& Co., for Town Clerk, Dudley. 
R.H.D.O. 
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PRIVY COUNCIL 
(Eart Jowitt, Lorp TucKER and Lorp DENNING) 
April 30, May 1, June 18, 1957 
TAMESHWAR AND ANOTHER v. REGINAM 


Criminal Law—Practice— View by jury—Presence of judge. 
A view coupled with a demonstration is part of the evidence, and, therefore, 
at a criminal trial it is wrong for a view with witnesses to be had in the absence of 


the judge. 
R. v. Martin ((1872), (36 J.P. 549), considered. 


APPEALS by special leave in forma pauperis by Tameshwar and Seokumar 
from a judgment of the Court of Criminal Appeal in British Guiana (HOLDER, 
C.J:, Sropy and Puiuipes, JJ.), dated Apr. 4, 1956, dismissing the appellants’ 
appeals from their convictions on Feb. 17, 1955, before Miter, J., sitting 
with a jury in the Supreme Court of British Guiana of robbery with aggravation. 


Gillis, Q.C., and Lioyd-Eley for the appellants. 
J. G. Le Quesne for the Crown. 


LORD DENNING: At the close of the argument, their Lordships 
announced that they would humbly advise Her Majesty to allow the appeal 
and quash the convictions; and they now give their reasons for the advice 
which they tendered. 

The point on which special leave to appeal was granted was the fact that 
the jury had a view with witnesses in the absence of the judge. The question is 
whether that vitiates the trial. The judges in the Court of Criminal Appeal 
were divided in opinion. Hotper, C.J., and Puruurps, J., thought that it 
would not warrant their holding that the trial was irregular. Srosy, J., held 
that the judge’s absence was fatal. 

The material facts are these: At about 7.15 in the morning of Feb. 25, 1954, a 
postal apprentice named Sherry Browne, aged nineteen, was entrusted with a 
bag containing $13,129.68 to carry to the Nigg Post Office. He was cycling 
towards the Post Office when two men stopped him at a bridge and pulled him 
off his cycle. One had a gun and the other a cutlass. They took the bag of 
dollars and ran away with it. It has never been recovered. Two men named 
Tameshwar and Seokumar were arrested and charged with the offence. At the 
trial Tameshwar was called accused ‘“‘ No. 1” and Seokumar accused “ No. 2”, 
and it is convenient here to do the same. Sherry Browne gave evidence of the 
robbery and identified accused Nos. 1 and 2 as his assailants. A boy scout, 
aged twelve, gave evidence that he saw two men running away and identified 
them as accused Nos. 1 and 2. A barber said he saw two men running away and 
identified accused No. 2 as one of them. A young married woman said that she 
saw accused No. 1 running with a bag over his shoulder. So did a carpenter. 
A police sergeant named Adams gave evidence of statements made by the two 
accused after they were arrested. Both, in their first statements, said they 
were not at the place at all; but accused No. 2 afterwards made a second state- 
ment, in which he said they were both there but he himself took no part in the 
actual robbery. He said: 

“Me get frighten and me run pon Nigg dam behind Tameshwar... Ah 

run behind Tameshwar and meself and them been ah shouting ‘ Hold he, 

hold he’ ”’, 
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Later accused No. 2 withdrew this second statement and said it was obtained 
from him by threats. The defence of each of them was an alibi. Accused 
No. 1 said he was in a boat going to the rice field. Accused No. 2 said he was 
in his hammock in his living quarters. 

At the end of the evidence taken in court, the-jury made a request to visit 
the scene of the robbery, and asked that the postal apprentice, the boy scout, 
the barber, the young married woman and the carpenter should attend. They 
also wished to see the living quarters of the accused. 

On Tuesday, Feb. 15, 1955, the view took place. Before the jury left for the view, 
they were checked in the presence of the judge to see that all were there. The two 
accused men were there. So were the superintendent of police and counsel for the 
prosecution. The judge warned the jury not to have any communication or engage 
in any discussion or argument. The jury then left with the registrar, the marshal, 
counsel for the prosecution and counsel for No. 2 accused, and the police officers. 
The two accused were present throughout. They went to the scene of the robbery. 
The postal apprentice indicated the spot where he said he was robbed, then the 
bridge where he said he saw the two accused standing. Police-sergeant Adams 
pointed out the Nigg Post Office and two dams which had been mentioned in 
evidence. The boy scout pointed out the spot where he said he was standing 
when he saw two men running south. The barber pointed out the spot where 
he saw accused No. 2. The young married woman pointed out the house 
in which she lived at the time and the place where she was standing when she 
saw accused No. 1 going south. The carpenter showed the bridge on which 
he was standing when he saw accused No. 1. It appears that three other 
witnesses were present at the view. A witness for the defence, Hector Apadoo 
(who had given evidence in support of No. 2’s alibi that he was in his hammock), 
showed where Nos. 1 and 2 accused were living, and where he himself was 
living, and the communal latrine. A witness for the prosecution (who was an 
engine driver who lived on the same estate as the two accused), showed where 
he was living. A witness for the defence (who had given evidence in support of 
No. 1’s alibi that he was in the boat) indicated the koker south of the estate. 
Sergeant Adams indicated the house where a witness for the prosecution, named 
Bacchus, lived. 

On the next day after the view, the trial was resumed before the judge in 
court. Sergeant Adams gave evidence oi what happened at the view. Sherry 
Browne, the postal apprentice, was re-called so as to be offered for cross-examina- 
tion by the accused. They declined the offer. The other witnesses were avail- 
able also for cross-examination but counsel for the accused did not take advantage 
of it. Counsel made their speeches. The judge summed up. The jury found 
the prisoners guilty by a majority of eleven to one. Each was sentenced to 
ten years’ penal servitude and six strokes by flogging. 

It is important te notice that there is no suggestion of impropriety on the 
part of the jury, or witnesses, or anybody else at the view or any irregularity 
apart from the absence of the judge. No complaint was made at the trial 
about the absence of the judge, for the simple reason that in British Guiana for 
many years it has not been regarded as necessary for the judge to attend a view. 
It appears that in British Guiana many judges in the past have not accompanied 
the jury, and, in a case decided in 1954 (Hassan Mahamed v. Reginam (1)), the 
Court of Criminal Appeal in British Guiana had held that the absence of a judge 
on a visit to the place was not an irregularity. 


(1) (1954), C.C.A. No. 17 of 1954. 
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The question for our consideration is whether the absence of the judge at the 
view is a fatal defect in the trial. In England, it is a rare thing for a jury in a 
criminal trial to view the place where the crime is said to have taken place. 
At one time it was never done at the assizes except with the consent of the 
prosecution. But, in a case in 1847, ona trial for rape, the defence wished the 
jury to have a view, in order to support the contention that it was so public 
a place that it was unlikely for the offence to have taken place there. The 
prosecution did not consent, but, nevertheless, the judge allowed a view. It 
was regarded as a thing of such moment that the jury were accompanied by 
the under sheriff, the chief constable, twenty policemen and twelve javelin men; 
but the judge apparently did not go with them. Nor did the prisoner. It is 
to be noticed that there were no witnesses: see R. v. Whalley (1). Such a view 
is on a par with the common case where a thing is too large or cumbrous to bring 
into court but is left in the yard outside. It is everyday practice for the jury in 
such a case to be taken to see the thing. The judge sometimes goes with them. 
Sometimes he goes by himself. But there are no witnesses and no demonstration. 
Their Lordships see nothing wrong in a simple view of that kind, even though a 
judge is not present. In a case of motor manslaughter, any member of the jury 
could go in the evening and look at the place by himself if he wished, without 
being guilty of any irregularity. 

It is very different when a witness demonstrates to the jury at the scene of 
acrime. By giving a demonstration he gives evidence just as much as when 
in the witness-box he describes the place in words or refers to it on a plan. 
Such a demonstration on the spot is more effective than words can ever be, 
because it is more readily understood. It is more vivid as the witness points 
to the very place where he stood. It is more dramatic as he re-enacts the scene. 
He will not, as a rule, go stolidly to the spot without saying a word. To make it 
intelligible he will say at least ‘‘I stood here” or “I did this”, and, unless 
held in check, he will start to give his evidence all over again as he remembers 
with advantages what things he did that day. But however much or however 
little the witness repeats his evidence or improves on it, the fact remains that 
every demonstration by a witness is itself evidence in the case. A simple 
pointing out of a spot is a demonstration and part of the evidence. Whilst 
giving it the witness would still be bound by the oath which he had already 
taken to tell the truth. If he wilfully made a demonstration, material to the 
proceedings, which he knew to be false, he would be guilty of perjury. 

In England, the Court of Appeal has clearly held in civil cases that a view, 
coupled with a demonstration, is part of the evidence. So much so that, if it 
takes place in the absence of one party without his consent, the trial is bad; 
see Goold v. Evans & Co. (2). Or again, it may of itself outwiegh all the other 
evidence in the case, so that the judge can found his decision on it without more; 
see Buckingham v. Daily News, Ltd. (3). Their Lordships have held likewise, in 
a criminal case in an appeal from British Guiana, that a view, at which witnesses 
give demonstrations, is part of the evidence: see Karamat v. Reginam (4). 

Now if a view of this kind is part of the evidence—as their Lordships are 
clear that it is—it would seem to follow that it must be held in the presence 
of the judge. It is the very essence of a criminal trial that it must be decided 
on the evidence before the court and not on any outside information; and 


(1) (1847), 2 Car. & Kir. 376. 
(2) [1951] 2 T.L.R. 1189. 
(3) [1956] 2 All E.R. 904; [1956] 2 Q.B. 534. 
(4) 120 J.P. 136; [1956] 1 All E.R. 415; [1956] A.C. 256. 
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that the judge and jury must be present throughout the giving of the evidence 
and every part of it, so as to be able to appreciate it and assess its worth: and 
throughout the speeches of counsel too. The summing-up of the evidence 
by an impartial judge with a trained mind is an essential part of every criminal 
trial; but it can only properly be done by a judge-who has heard all the evidence 
and seen all the demonstrations by witnesses. The judge, for instance, may 
notice something at a demonstration which may be of vital import, but passes 
unnoticed by everyone else until he draws attention to it. His presence ensures 
not only that the proceedings are properly conducted but also that no relevant 
point on either side is overlooked. 

Thus much has been said because there was a case in England, many years 
ago, which at first sight suggests the contrary. It is R. v. Martin (1), where two 
men were charged with indecency in a urinal. Two policemen gave evidence of 
what they had seen through the bars in a wall. After the judge had summed up, 
the jury asked to view the place so as to see whether the policemen could have 
seen what they asserted. No objection was made on behalf of the prisoners. The 
jury had a view. The judge did not attend. Nor did the prisoners. On the return 
of the jury to the court, without any further direction from the judge, they 
found the prisoners Guilty. Afterwards the court was informed that the two 
police witnesses had gone to the view and pointed out where they had stood at 
the time of the alleged offence and the position in which the prisoners were 
standing, and that the jury had then placed themselves in the same spot and 
looked through the bars. A Case was thereupon stated for the opinion of the 
court on the ground that there had been a mistrial in that (inter alia) the jury 
had at the view put questions to the witnesses and thus received evidence in the 
absence of the judge and the prisoners. The Court for Crown Cases Reserved 
refused to determine this point because there had been no examination in the 
court below into the facts of what took place at the view. The alleged reception 
of evidence out of court might be a mere rumour without foundation. The 
conviction was, therefore, affirmed. Their Lordships cannot regard that case as 
any warrant for a view to take place with witnesses in the absence of the judge. 
A reference to the report in 26 L.T. 778 shows that, during the argument, all the 
judges thought it was undesirable and some thought it was wrong; but they did 
not determine the point because the facts were not properly before them. Now 
that the point has arisen for decision, their Lordships have no hesitation in saying 
that it is not only undesirable, but that it is wrong for a view to be had with 
witnesses in the absence of the judge. 

Counsel for the Crown sought, however, to justify the practice in British 
Guiana by reference to the Criminal Law (Procedure) Ordinance of 1953 which 
re-enacts a provision to the like effect dating back to 1892. It says in s. 45— 


“* (1) Where in any case it is made to appear to the court or a judge that 
it will be for the interests of justice that the jury who are to try or are 
trying the issue in the cause should have a view of any place, person, or 
thing connected with the cause, the court or judge may direct that view 
to be had in the manner, and upon the terms and conditions, to the court 
or the judge seeming proper. 

** (2) When a view is directed to be had, the court or judge shall give any 
directions seeming requisite for the purpose of preventing undue communi- 
cation with the jurors: Provided that no breach of any of these directions 
shall affect the validity of the proceedings unless the court otherwise orders.” 


(1) (1872), 36 J.P. 549. 
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Their Lordships think that the view primarily contemplated by that section is a 
simple view by a jury when no witnesses are present, such as a view of a van 
in the yard of the court, or of the cross-roads where a motor accident took place. 
But the section undoubtedly extends to cover a view when witnesses are present 
and demonstrate where they stood. Their Lordships so held in the recent 
case of Karamat v. Reginam (1). That case formed the basis for much of counsel 
for the Crown’s argument. He said that the section applied alike to a view 
with witnesses as to a view without witnesses; and hence that if a judge need 
not be present at the one, he need not be present at the other. Their Lordships 
do not accept this contention. Section 45 enables the court or a judge to 
determine the terms and conditions on which a view may be held; but this 
power must be exercised in accordance with the fundamental principles of a 
fair trial; and one of these principles is that every piece of evidence given by a 
witness must be given in the presence of the tribunal which tries the case; 
and the tribunal is not the jury alone, but the judge and jury. Section 90 of 
the ordinance says that “‘ the trial shall be had by and before a judge of the court 
and a jury”. If witnesses give demonstrations or answer questions at a view, 
that is undoubtedly part of the trial, and must be had before the judge and jury. 
These observations do not apply to a simple view without witnesses. It often 
happens that a jury have a simple view of a vehicle in the courtyard by them- 
selves without the judge being present. It is rather like their examination of 
an exhibit or a plan in the jury room without the judge being present. But 
the judge usually sees it himself too. 

There remains the question whether the absence of the judge at this view 
vitiates the trial. Their Lordships are mindful of the principles on which they 
advise Her Majesty in criminal cases. Slow as their Lordships are to interfere, 
yet, if it is shown that something has taken place which tends to divert the due 
and orderly administration of the law into a new course, which may be drawn 
into an evil precedent in the future, then their Lordships may well think it 
necessary to advise Her Majesty to allow an appeal: see R. v. Bertrand (2) 
Ibrahim v. R. (3), per Lorp SuMNER). Their Lordships think it plain that if 
a judge retired to his private room whilst-a witness was giving evidence, saying 
that the trial was to continue in his absence, it would be a fatal flaw. In such 
a case, the flaw might not have affected the verdict of the jury. They might 
have come to the same decision in any case. But no one could by sure that 
they would. If the judge had been present, he might have asked questions 
and elicited information on matters which counsel had left obscure; and this 
additional information might have affected the verdict. So here, if the judge 
had attended the view and seen the demonstration by the witnesses, he might 
have noticed things which everyone else had overlooked, and his summing- 
up might be affected by it. Their Lordships feel that his absence during part of 
the trial was such a departure from the essential principles of justice, as they 
understand them, that the trial cannot be allowed to stand. Counsel for the 
Crown argued that the conviction should not be set aside unless the absence of 
the judge was shown to have affected the result of the trial, but their Lordships 
do not think it should stand in any case. It is too disturbing a precedent to be 
allowed to pass. Appeals allowed. 

Solicitors: Druces d& Atlee; Charles Russelll & Co. G.A.K. 


(1) i120 J.P. 136; [1956] 1 All E.R. 415: [1956] A.C. 256. 
(2) (1867), 31 J.P. 531. 
(3) [1914] A.C. 599. 
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QUEEN’S BENCH DIVISION 
(Lorp GopparD, C.J., ByRNE AND DEVLIN, JJ.) 
June 19, 1957 
CHARTERED INSURANCE INSTITUTE v. CORPORATION OF LONDON 


Rating—Relief—Organisation concerned with the advancement of education—Pro- 
motion of efficiency among persons engaged in insurance—Benefit to members, 
employers, andl public—Rating and Valuation (Miscellaneous Provisions) Act. 
1955 (4 & 5 Eliz. 2, c. 9), s. 8 (1) (a). 

The objects of the Chartered Insurance Institute were set out in its charter, and 
the first object (stated in cl. 2 (a)) was: “‘To provide and maintain a central 
organisation for the promotion of efficiency, progress and general development 
among persons engaged or employed in insurance, whether members of the institute 
or not, with a view not only to their own advantage but to rendering the conduct 
of such business more effective, safe and scientific, and securing and justifying the 
confidence of the public and employers by reliable tests and assurances of the 
competence and trustworthiness of persons engaged or employed in insurance.” 
Other objects were to encourage and assist the study of subjects bearing on insur- 
ance, to publish a journal, to form a library for the use of members, to offer money 
and other prizes for essays on or research in insurance, to examine candidates for 
certificates of the institute, to promote personal and friendly intercourse between 
members, to exercise professional supervision and control over the members of the 
institute, and to safeguard their interests. 

The institute claimed relief from rates under s. 8 of the Rating and Valuation 
(Miscellaneous Provisions) Act, 1955, as being an organisation whose main objects 
were ‘‘ concerned with the advancement of . . . education .. .”” The justices found 
that the institute was maintained for the purposes specified in cl. 2 (a) of its charter 
with a view to securing the competence of persons engaged or employed in insurance 
and that the institute was not entitled to the relief claimed on appeal, 

HELD, that the institute was not entitled to relief because (per Lorp Gopparp, 
C.J., and Byrne, J.) on the true construction of the charter the object of the 
institute was, not the advancement of education, but to benefit the profession of 
insurance generally, and (per DEVLIN, J.) on the justices, finding of fact the main 
purpose of the tuition and examination activities of the institute was to enable 
members of the profession of insurance to practice their profession to greater 
advantage. 


CasE StaTeEpD by the City of London Quarter Sessions. 

The Chartered Insurance Institute appealed against the rate made on them 
by the Corporation of London, on the ground that the amount of the rate in 
respect of the hereditament occupied by the appellant exceeded that provided 
by s. 8 of the Rating and Valuation (Miscellaneous Provisions) Act, 1955, and 
was, therefore, not made in conformity with the law. The appellants’ contention 
was that the institute was an organisation “‘ whose main objects ’’ were “‘ con- 
cerned with the advancement of... education... 


” within the meaning of 
the section. The appeal was dismissed by quarter sessions and the institute 
appealed. 

Rowe, Q.C., and Roats for the appellant institute. 

Mustoe, Q.C., and G. B. Graham for the respondent, the Corporation of London. 


LORD GODDARD, C.J.: This is a Case stated by quarter sessions for 
the city of London, to whom the Chartered Insurance Institute appealed against 
a rate made in March, 1956, on the ground 

“that the said rate was not made in conformity with law, namely, the 

Rating and Valuation (Miscellaneous Provisions) Act, 1955, in that the 
amount of rates charged in respect of the hereditament aforesaid exceeds that 
provided by s. 8 of the said Act which applied to the said hereditament.” 
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Section 8 (1) (a) of the Rating and Valuation (Miscellaneous Provisions) Act, 
1955, gives a relief from rating to 


“‘ any hereditament occupied for the purposes of an organisation (whether 
corporate or unincorporate) which is not established or conducted for 
profit and whose main objects are charitable or are otherwise concerned 
with the advancement of religion, education or social welfare.” 


It is unquestionable that the institute is not one conducted for profit. It is not 
suggested that it is a charity, but it is suggested that its main objects are con- 
cerned with the advancement of education, and, as the argument has proceeded, 
one can see that the words “ advancement of ’’ do not add very much to the 
word “education ’’ because the question is whether the main objects of the 
institute are education. 

I will refer to the Case, which is carefully stated. In para. 3 quarter sessions 
say: 

“That the work of the institute consists of oral tuition by lectures and 
classes; the organising of curricula by other bodies for institute members 
and others; postal tuition; and the conduct of examinations. The whole 
of the tuition service is under a director of education. Fees are charged to 
students. The main objects are education in insurance matters.” 


The Case describes the activities of this institution, and in their finding quarter 
sessions say: 

‘* We came to the conclusion that while greatly impressed by the evidence 
with regard to many of the activities which bring the objects of the institute 
very close to the line where it would be entitled to the benefit of s. 8 of the 
Act of 1955, we found it difficult to accept the view that this institute comes 
within the section which entitles it to temporary relief. In our view the 
hereditament is occupied mainly for purposes which cannot be described as 
educational in the sense in which we interpret the word. The charter of 
the institute does not conclude the matter, and we have been referred to 
definitions of ‘education’ in the Oxrorp ENG.LisH DIicTIoNaRY and in 
Stroup’s Jupic1at Dictionary the latter of which defines it as ‘the 
training of the young in general, not teaching for a business or profession ’. 
With difficulty and hesitation we have come to the conclusion that the 
institute is maintained for the purpose specified in cl. 2 (a) with a view to 
securing the competence of persons engaged or employed in insurance and 
that it is for that special purpose that its activities are designed and for 
which they are maintained. We therefore dismissed the appeal with costs.” 


That conclusion seems to me to go rather away from the finding that had been 
stated in para. 3 of the Case, in which it is said: ‘“‘ The main objects are education 
in insurance matters”. To my mind, and the ground on which I propose to 
base my judgment, the question is one of interpretation of the charter. We 
have to look at the charter to find the main objects because the institute is a 
chartered body with a charter granted by the Sovereign, and its objects and 
scope are set out. The objects and purposes for which the institute is constituted 
are set out in cl. 2 of the operative part of the charter, and the first (para. (a)) is: 


“To provide and maintain a central organisation for the promotion of 
efficiency, progress and general development among persons engaged or 
employed in insurance, whether members of the institute or not, with a view 
not only to their own advantage but to rendering the conduct of such 
business more effective, safe and scientific, and securing and justifying the 
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confidence of the public and employers by reliable tests and assurances of 
the competence and trustworthiness of persons engaged or employed in 
insurance.” 
In other words, the institute is set up for the purpose of getting a competent 
and reputable body of insurance practitioners. Then comes para. (b): 


“To encourage and assist the study of any subjects bearing on any 
branch of insurance.” 


Whether that is education of young members or even older members, I feel some 
doubt, but I am prepared to give the appellant the benefit of the doubt and say 
that that might be held to be education. Then para. (c) is: 


‘To publish a journal and any other matter deemed desirable by the 
council of the institute.” 


If I were satisfied that the rest of the objects were the advancement of education, 
I should not hold that they were defeated by the publication of a journal. 
Clause 2 continues: 


‘* (d) To form a library for the use of members of the institute. (e) To offer 
money or other prizes for essays or research in any subject bearing on 
insurance. (f) To devise and impose means for testing the qualifications of 
candidates for the certificates of the institute by examination in theory 
and practice or by any other actual and practical tests, and to grant certifi- 
cates of qualification to the successful candidates.” 


There, I think, we find an object of education, but when I have read those, I have 
read everything in the charter (although there are eight more clauses in it) 
which seems to me to refer to education. The next paragraph, para. (g), is: 


cor 


[fo promote personal and friendly intercourse between members of the 
institute; to hold conferences and meetings for the discussion of pro- 
fessional affairs, interests and duties, the reading of papers and the delivery 
of lectures; to compile lists, registers and records of events and proceedings 
of interest to the members, to issue copies of such lists, registers and records 
from time to time to members of the institute, and generally to collect, 
collate and publish statistical or other information of service or interest to 
members of the profession.” 


I do not think that by any fair construction that can be regarded as a subject of 
education. Paragraph (h) is: . 


‘“*'To ascertain the law and: practice relating to all things connected with 
insurance, to collect and form a strong body of expert opinion with the 
view of obtaining the codification and amendment of the Acts relating to 
insurance companies, or otherwise relating to insurance, and to watch any 
legislation affecting insurance.” 

That obviously means: “‘ We are going to establish regular and experienced 
practitioners to keep themselves acquainted with the law and to get a strong 
body to bring about alterations in the law if we can ’’. Paragraph (i) is: 


ocr 


lo exercise professional supervision and control over the members of the 
institute, to safeguard their interests and welfare, to further their advance- 
ment, and to promote whatever may lead to the improvement of the status of 
insurance officials in general and the members of the institute in particular.” 

Improvement in the status of their members and the dignity of the profession 


is, of course, the kind of object which any professional body has in mind. Then 
para. (j) is: 
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“To act as a means of communication between members or others seeking 
engagements in insurance and employers desirous of employing them.” 

Then come various other provisions with regard to the relief of the necessitous 
members of the profession, and: 
“To promote and encourage provision by the members against the 
contingencies of age, sickness, misfortune and death, and to assist, financially 
or otherwise, towards such provision.” 
This is in fact, it seems to me, a most desirable, worthy and respectable professional 
institution. It is instituted not only for the provision of examinations; but, as 
it seems to me, its objects also go far beyond that, and I should find without 
hesitation that the main object of the institute is that which is set out in cl. 2 (a) 
to which I have already referred. Yet it would be stretching the interpretation 
of this charter beyond that which is right to say that the main object is education. 
Moreover when one is considering the use of the word ‘“‘ education ”’ in this 
statute we are helped by the views of Lornp MacNaGHTEN and others in Inland 
Revenue Comrs. v. Forrest (1) where he says: 
“That being so, the question at issue may be stated shortly. Is the 
property of the Institution of Civil Engineers legally appropriated and 
applied for the promotion of the science of civil engineering, or is it legally 
appropriated and applied for the benefit of civil engineers in order to enable 
them to practise their profession to greater advantage? ”’ 
In the one case it was exempted from taxation and in the other case it was not. 

The main object of this institution is to benefit the profession of insurance 
generally, to establish insurance practitioners as a professional body with a 
council or members who can exercise a certain amount of discipline over the 
profession. Not of course discipline in the sense that the Benchers of the Inns 
of Court or the Disciplinary Committee of the Law Society can exercise it, 
because anybody can go into the profession of insurance merely by obtaining 
employment with an insurance company. It is not a profession for which there 
is a statutory qualification. The object of the institution is generally to raise 
the status and dignity of the profession. That is the reason for its existence, 
and one of the means of doing that is to hold examinations and give lectures to 
young entrants to the profession, because the better they are educated in the science 
or art of insurance the more dignity and respect will be afforded to the profession. 
I cannot hold that this body comes within the relief granted by s. 8 of the Rating 
and Valuation (Miscellaneous Provisions) Act, 1955, and for those reasons I 
would dismiss this appeal. 


BYRNE, J.: I agree. The main question is, as my Lord has pointed out, are 
the main objects concerned with the advancement of education? On an examina- 
tion of the charter, particularly having regard to cl. 2 (a), it appears to me to 
be plain that the main objects are more concerned with the advancement of 
members of this profession or occupation. In those circumstances, I agree that 
this appeal should be dismissed. 


DEVLIN, J.: I have come to the same conclusion, but by a slightly different 
route, in which I place rather less reliance on the terms of the charter and more 
on the findings of fact in the Case. I agree, of course, that since what we have 
to ascertain under the section is whether this is a hereditament that is occupied 
for the purposes of an organisation whose main object is concerned with the 
advancement of education, the natural place to look in the first instance in 


(1) (1890), 54 J.P. 772; 15 App. Cas. 334. 
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order to see what are the objects of the institution is the charter. But in consider- 
ing what is the main object I do not think that one can necessarily, as it were, 
count the different objects that are set out in the charter and see how many 
point to the advancement of education and how many point to such extran- 
eous matters as disciplinary powers and the assistance of necessitous mem- 
bers, and so on. One must have regard to the way in which those objects 
have actually been achieved or attempted, and that is to be ascertained from the 
evidence that is set out in the Case. It is a question of fact, and I think there 
is evidence to support the conclusion which is set out in para. 3 of the Case, 
that the main objects are education in insurance matters. I note in particular 
the finding in para. 13: 

“‘ That if the tuition and examination activities ceased, about forty of the 
staff of fifty could be dispensed with. At times practically all the staff 
were engaged in work for these activities. The effect on the salary bill and 
administrative expenses would be of a similar order.” 


From that I conclude and accept as a finding of fact that about eighty per 
cent. of the work of the institute is devoted to tuition and examination 
activities rather than to the other matters which are set out in the later 
objects in the charter. But it does not to my mind at all follow that, 
because the institute is mainly engaged in tuition and examination activities, 
therefore its main object is concerned with the advancement of education. 
In one sense the word “‘ education ’’ may be used to describe any form of training, 
any manner by which physical or mental aptitude, which a man may desire to 
have for the purpose of his work, may be acquired. If that was what was 
intended it would not be apt, in my judgment, to use the words “ for the advance- 
ment of education ’’. Those words suggest that the organisation is to be con- 
cerned with education for its own sake. No one can doubt, for example, that 
&@ university gives education in that sense although it may very well be that 
one of the ancillary advantages of obtaining a university degree is to enable 
a man to do better in a profession. That distinction is made manifest in the 
passage from the speech of LorD MacNaGHTEN which my Lord has cited. 
It follows that if the true view of the objects and work of this institution 
is that, although it is engaged in tuition and examination activities mainly, 
those tuition and examination activities are designed for the benefit of the 
members of a particular profession in order to enable them to practise their 
profession to greater advantage, then the institution is not concerned with the 
advancement of education. :* 

I turn again to the facts in the Case Stated. The conclusion which quarter 
sessions have reached, having set out all the evidence, is that the main 
purpose of the tuition and examination activities is that which is set out 
as the first object in the charter. There appears to me to be ample evidence 
to justify that conclusion. The first object in the charter has been read, and 
I need not read it again, but when it is read it seems to me to be plain that 
it falls on that side of the distinction drawn by Lorp MacnaGutTen which 
is concerned with the benefit of the members of the profession themselves in 
order to enable them to practise their profession to greater advantage. For 
that reason I think that the conclusion of quarter sessions was right, and that 
the appeal should be dismissed. 

Appeal dismissed. 

Solicitors: Linklaters & Paines; Comptroller and City Solicitor. 

T.R.F.B. 
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QUEEN’S BENCH DIVISION 
(Lorp GopparD, C.J., ByRNE and DEvLiIn, JJ.) 
June 20, 1957 


WILLIAM GWENNAP (AGRICULTURAL) LTD. AND ANOTHER ov. 
AMPHLETT 


Road Traffic—Motor tractor—Limit on overall width—Towing of combine harvester 
—Whether tractor and harvester one vehicle—Motor Vehicles (Construction 
and Use) Regulations, 1955 (S.I. 1955, No. 482), reg. 33—Motor Vehicles 
(Authorisation of Special Types) General Order, 1955 (S.I. 1955, No. 1038), 
art. 10, as amended by Motor Vehicles (Authorisation of Special Types) Order, 
1956 (S.I. 1956, No. 1265), art. 3 (2). 

By s. 2 (1) of the Road Traffic Act, 1930, motor tractors are defined as ‘* mechani- 
cally propelled vehicles which are not constructed themselves to carry any load .. . 
and the weight of which unladen does not exceed seven tons and a quarter.” 
By reg. 3 (1) of the Motor Vehicles (Construction and Use) Regulations, 1955, a 
“land implement” is defined as ‘“‘ any implement or machinery used as a land 
locomotive or a land tractor in connexion with agriculture, grass cutting, forestry, 
land levelling, dredging or similar operations... .””. 

The appellants were agricultural engineers, and one of their employees drove on a 
road a motor tractor which was towing a “ land implement ”’, namely, a combine 
harvester, the property of a farmer. The combine harvester was 11 ft. 4 ins. in 
width, but, owing to the position of the tractor when hauling the harvester, the 
overall width of the two vehicles together was 12 ft. 6 ins. The combine harvester 
relied for power on the tractor and was not in itself a mechanically propelled 
vehicle. An information was preferred charging the appellants with using on a road 
a vehicle, namely, the motor tractor towing the combine harvester, which vehicle 
failed to comply with art. 10 of the Motor Vehicles (Authorisation of Special Types) 
General Order, 1955, as amended. That article permitted. (subject to certain 
restrictions) the use on roads of land tractors,” which, by s. 3 (1) of the regulations, 
comprised motor tractors satisfying certain requirements as to design, use and 
ownership, constructed for the combined purposes of reaping and threshing, 
although they did not comply with reg. 33 of the Motor Vehicles (Construction and 
Use) Regulations, 1955, which limited the overall width of a motor tractor to 
seven feet six inches. The motor tractor did not in itself offend against reg. 33, 
but the restrictions specified in art. 10 were not fulfilled, and that article did not 
except the combined entity of the two vehicles from the limitation with regard to 
overall width imposed by reg. 33. The justices held that the motor tractor and the 
combine harvester were one vehicle and convicted the appellants. 

Hewtp: that the motor tractor and combine harvester remained two vehicles, 
although one provided power for the other when they were coupled together 
and that there was, therefore, no offence against reg. 33 and the conviction must 
be quashed. 

CasE STATED by justices for the borough of Stafford. 

On Nov. 9, 1956, informations were preferred by the respondent, William 
Charles Amphlett, against the appellants, William Gwennap (Agricultural), 
Ltd. and Kenneth William Dyde, that on Sept. 5, 1956, at Stafford they used 
on a road an agricultural tractor towing as a trailer a combine harvester, the 
overall width of which exceeded eleven feet, to which the requirements of 
reg. 33 and reg. 34 of the Motor Vehicles (Construction and Use) Regulations, 
1955, did not apply, and failed to comply with the requirements laid down in 
art. 10 (c) (ii) of the Motor Vehicles (Authorisation of Special Types) General 
Order, 1955, as amended by the Motor Vehicles (Authorisation of Special Types) 
Order, 1956, in that whilst the vehicle was being so used there were not two 
persons in addition to the driver in attendance, one whenever necessary pro- 
ceeding at a reasonable distance in front of the vehicle and the other whenever 
necessary proceeding at a reasonable distance behind the vehicle, to give warning 
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to other traffic on the road, contrary to the orders and to s. 3 (1) (b) and (3) 
and s. 113 of the Road Traffie Act, 1930. There was a further information 
against the appellants, William Gwennap (Agricultural), Ltd. that on Sept. 5, 
1956, at Stafford they used on a road an agricultural tractor towing as a trailer 
a combine harvester, to which the requirements of reg. 33 and reg. 34 of the 
Motor Vehicles (Construction and Use) Regulations, 1955, did not apply, and 
failed to comply with the provisions of art. 10 (d) of the Motor Vehicles (Authori- 
sation of Special Types) General Order, 1955, as amended by the Motor Vehicles 
(Authorisation of Special Types) Order, 1956, in that they used the vehicle, 
the overall width of which exceeded nine feet six inches, on a road and failed 
to give to the chief constable of Staffordshire not less than twenty-four hours’ 
notice, such notice containing particulars of the identity and overall width of 
the vehicle, and the time and route of the proposed journey, contrary to the said 
orders and to s. 3 (1) (b) and (3) and s. 113 of the Road Traffic Act, 1930. The 
informations were heard at Stafford Magistrates’ Court on Dec. 10, 1956, when the 
following facts were found. The appellant Dyde was employed by the appellants 
William Gwennap (Agricultural), Ltd. and on Sept. 5, 1956, in the course of such 
employment he was driving an agricultural tractor belonging to his employers 
and was hauling with the tractor a combine harvester on the A34 road at Radford 
Bridge, Stafford. The combine harvester was being towed from a farm to 
the appellants, William Gwennap (Agricultural), Ltd.’s premises, and they 
owned the tractor and had possession of the combine harvester as _ bailees. 
The overall width of the combine harvester was eleven feet four inches, but, 
when hauled by the tractor, the overall width of the two vehicles together was 
twelve feet six inches, as the tractor was on the near side of the combine harvester 
and overlapped it on the near side. There were no attendants on the tractor 
and combine harvester other than the appellant Dyde as driver. The move- 
ment of the tractor and combine harvester (exceeding nine feet six inches in 
width) had not been notified to the chief constable although the journey to be 
made exceeded a distance of five miles, namely over seven miles, and the tractor 
and combine harvester had travelled approximately four and a half miles when 
stopped. The appellants, William Gwennap (Agricultural), Ltd. had not notified 
the chief constable nor had they provided any attendants, and the appeilant 
Dyde was acting under instructions in making the journey with the tractor 
and combine harvester. The combine harvester was not mechanically pro- 
pelled, but had to rely for power on an’agricultural tractor or other external 
means, and the agricultural tractor was not constructed of itself to carry any load 
and, therefore, it was a motor tractor. The tractor and the combine harvester 
together were a land tractor constructed for the purpose of reaping and threshing 
and the two parts formed a unit for the purpose, which could normally be used 
for reaping and threshing in that condition. A self-propelled combine harvester 
of twelve feet six inches was manufactured. F 

It was contended on behalf of the appellants that (i) by art. 10 of the Motor 
Vehicles (Authorisation of Special Types) General Order, 1955, land tractors 
constructed for the combined purpose of reaping and threshing were authorised 
to be used on roads. By art. 1 (3) of that order, “‘ land tractor ’’ had the meaning 
assigned to it by the Motor Vehicles (Construction and Use) Regulations, 1955, 
and a land tractor was therein stated to be a motor tractor defined by the Road 
Traffic Act, 1930, s. 2 (1). The combined effect of these definitions was that, 
for art. 10 to apply, the vehicle “constructed for the combined purpose of 
reaping and threshing ”’ had to be a land tractor and, therefore, had to be 
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mechanically propelled. In this case, the combine harvester was not mechani- 
cally propelled, and was being used as a trailer to an agricultural tractor which 
itself was not so constructed for the combined purpose of reaping and threshing, 
and the agricultural tractor and the combine harvester remained two separate 
vehicles. Therefore the requirements of art. 10 did not apply to the facts 
found. (ii) No evidence had been given that the appellants William Gwennap 
(Agricultural), Ltd. were the owners of the combine harvester and, therefore, 
no notice under art. 10 (d) was required to be given by them to the chief constable. 
(iii) Evidence had been given that the distance travelled by the combine harvester 
was four and a half miles and it was only for a journey exceeding five miles, even 
if the article applied to the vehicle, of which notice had to be given to the chief 
officer of police. It was contended on behalf of the respondent that art. 10 
of the Motor Vehicles (Authorisation of Special Types) General Order, 1955, 
did apply to the tractor and combine harvester and the two vehicles formed 
one unit for the purpose, and that notice should have been given to the chief 
constable before using a vehicle subject to the provisions of art. 10 of the Motor 
Vehicles (Authorisation of Special Types) General Order, 1955, for a journey 
exceeding five miles. The justices were of opinion that this combination con- 
stituted a land tractor constructed for the combined purpose of reaping and 
threshing and that its overall width exceeded eleven feet, i.e., the maximum 
width stated in art. 10 (ce) (ii) of the Motor Vehicles (Authorisation of Special 
Types) General Order, 1955 (S.I. 1955, No. 1038), as amended by art. 3 (2) of the 
Motor Vehicles (Authorisation of Special Types) Order, 1956 (S.I. 1956, No. 1265). 

The justices convicted the appellants on all the charges and the appellant 
Dyde was fined £1 and the appellants William Gwennap (Agricultural) Ltd. 
were fined £3 on each charge. The appellants now appealed. 


W. G. Wingate for the appellants. 
K. S. W. Mellor for the respondent. 


DEVLIN, J.: Regulation 33 of the Motor Vehicles (Construction and Use) 
Regulations, 1955, made under the Road Traffic Act, 1930, prescribes that the 
overall width of a motor tractor shall not exceed seven feet six inches. If the 
regulations stopped there, a motor tractor might lawfully draw some other 
vehicle or implement behind it which exceeded seven feet six inches in width, 
and, therefore, in effect diminish the space available for other traffic on the 
roads, which it is the object of the regulation to prevent. Accordingly, a 
later regulation, reg. 54, provides for the situation when the motor tractor is 
drawing another vehicle. It says, in para. (1): “‘ Save as provided in para. (2) 
of this regulation the overall width of a trailer shall not exceed seven feet six 
inches’. Then it gives certain exceptions to that in the case of certain particular 
sorts of trailers, but in para. (2) it gives a general exemption to what is called a 
land implement, which says: ‘‘ This regulation shall not apply to a land imple- 
ment ...’”’, and a land implement is defined in reg. 3 (1) as “‘ any implement 
or machinery used with a land locomotive or a land tractor in connexion with 
agriculture, grass cutting, forestry...” etc. Everybody knows the sort of 
agricultural vehicles that are commonly used, hay rakes, and so on, that come 
within that definition of a land implement. 

Therefore, the position under the regulations is that, if a tractor is drawing 
a land implement, there is no limit at all on the width of the land implement. 
That would apply to and cover, or prima facie it would apply to and cover, 
certain types of combine harvesters. Broadly speaking, they appear to be of 
two types. There is one type which is in itself a mechanically propelled vehicle, 
and there is another type which is drawn behind a tractor and derives its power, 
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in some cases at any rate, from the tractor. What the regulations would not 
cover would be a self-propelled combine harvester, for that would not be a trailer; 
it would be one vehicle. It would fall within the definition of a motor tractor, 
and, if it exceeded seven feet six inches, as, of course, it always does, it could 
not be taken on the roads. It was to provide for that situation that another 
order was made, the Motor Vehicles (Authorisation of Special Types) General 
Order, 1955, art. 10 of which covers what are described as land tractors used 
for reaping and threshing. In form and substance it is by way of an exception 
to reg. 33 of the Motor Vehicles (Construction and Use) Regulations, and it 
allows 


‘the use on roads of land tractors constructed for the combined purpose 
of reaping and threshing notwithstanding that such vehicles do not comply 
with the requirements of reg. 33 and reg. 34 of the Construction and Use 
Regulations...” 


, 


but it is subject to certain restrictions. 

A farmer was the owner of one of these combine harvesters which are drawn 
behind tractors and derive their power from tractors. It broke down in the 
course of the harvest, and he sent urgently for the appellants, William Gwennap 
(Agricultural), Ltd., who are agricultural engineers, to come and repair it, and 
the appellant Dyde towed the combine harvester away for repair. The tractor 
did not fit exactly the combine harvester in the sense that the combined width 
of the two was greater than the width of either one of them separately because 
the near side overlapped. The consequence was that it exceeded the width 
that is prescribed in art. 10 of the Authorisation of Special Types Order. There- 
fore, a summons was brought against the appellants which is in form that they 
failed to comply with the regulations laid down in art. 10. Article 10, as I have 
indicated, does not lay down any requirements. What it does is that it would 
enable somebody who would otherwise be committing an offence against reg. 33 
of the Construction and Use Regulations to provide a defence; it gives material 
on which he can set up a defence. This case need not be decided, however, 
on the form of the summons. It is sufficient to say that no offence can be 
proved in this case—and that is accepted by learned counsel for the respondent 
—unless there is an offence against reg. 33, that is to say, unless the overall 
width of the motor tractor exceeded seven feet six inches. Therefore, for the 
purpose of sustaining the charge he submits, and the justices found, that this 
combination of the motor tractor with the combine harvester behind it was a 
single vehicle which was properly described as a motor tractor. That would 
appear to lead to this conclusion, that, if a combine harvester, which is one 
form of land implement—there can be no dispute about that—is to be regarded 
when it is drawn by a motor tractor as one unit and as a motor tractor within 
the meaning of reg. 33, the same would apply to any other sort of land implement. 
The result would be that the regulation which expressly, as it were, exempts 
from the width provisions land implements in general, would be no use at all, 
because the prosecution could always get round it by saying that the land 
implement and the motor tractor were one vehicle and came within reg. 33. 
Not only would it produce that result, but it would be contrary, if this court 
were to hold that two vehicles united together in such circumstances constituted 
one motor tractor, to the reasoning in Rogerson v. Stephens (1). 

The way in which learned counsel for the respondent has sought to get round 
those two difficulties, the difficulty of the authority and the difficulty which I 


(1) 114 J.P. 372; [1950] 2 All E.R. 144. 
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have indicated, and to submit that this is one motor tractor is because of the 
finding the justices have made that this was a combine harvester which was 
not only not mechanically propelled but had to rely for power on the agricultural 
tractor. He submits that a distinction can properly be drawn between a motor 
vehicle or tractor which is drawing a land implement and has no other con- 
nexion with it, so to speak, and one which is drawing a land implement but 
which could, if necessary—it was not necessary on this occasion because it 
was merely being drawn along the road—supply the power which could make the 
combined threshing and reaping part of the combine harvester work. In my 
judgment, that is not a true ground of distinction. The vehicles remain two 
vehicles notwithstanding that when they are coupled together one may be used to 
provide power for the other. The actual basis of the argument that has been 
submitted to us is really that we can draw a distinction on that ground, but, 
in my judgment, we cannot. Accordingly, the conviction was wrong and 
ought to be quashed. 


LORD GODDARD, C.J.: I agree. I think that this case might well be 
brought to the attention of the Minister because the object of these regulations 
which have been cited to us is to prevent these very unwieldy objects being 
carried along the road except under stringent conditions. In one sense, that 
is exactly what has happened but, for the reasons DEVLIN, J., has given, it is 
impossible to hold that the regulations apply to it, and, therefore, this appeal 
must be allowed. 


BYRNE, J.: I agree. 
Appeal allowed. 


Solicitors: Gregory, Rowcliffe & Co., for Pickering d& Pickering, Stafford; 
Smiles & Co., for P. T. W. Butters, Stafford. 
T.R.F.B. 


QUEEN’S BENCH DIVISION 
(Lorp GopparpD, C.J., ByRNE AND DeEvLin, JJ.) 
June 25, 26, 1957 


R. v. MINISTER OF FUEL AND POWER AND ANOTHER. Ex parte 
WARWICKSHIRE COUNTY COUNCIL 


Town and Country Planning—Statutory undertakers—‘‘ Operational land ”— 
Land in which interest held for purpose of carrying on undertaking—Land not 
yet used by undertakers—Land not contiguous to land used—Town and Country 


Planning Act, 1947 (10 & 11 Geo. 6, c. 51), s. 119 (1). 

By s. 119 (1) of the Town and Country Planning Act, 1947, “ operational land ” 
is defined as follows: “‘ ‘ Operational land,’ in relation to any statutory undertak- 
ers, means land which is used for the purpose of carrying on the undertakings of 
those undertakers and land in which an interest is held for that purpose, not being 
land which, in respect of its nature and situation, is comparable together with land 
in general than with land which is used, or in which interests are held, for the pur- 
pose of the carrying on of statutory undertakings.”’ The term “ statutory under- 
takings ’’ is defined as meaning persons authorised by any enactment to carry on, 
among other undertakings, any undertaking for the supply of gas.”’ 

A gas board, who were statutory undertakers within the aferementioned defi- 
nition, desired to build a gasification plant on land which had become vested in 
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them, but which they had not yet used for that purpose of their undertaking. 
Permission was refused by the local planning authority on the ground, inter alia, 
that the land lay within a green belt area. The board appealed from the refusal, 
and the matter was referred to the Minister of Fuel and Power, under s. 119 (2) 
of the Act, for the determination of the question whether the land was * operational 
land’ within the definition. The Minister caused‘a local inquiry to be held, and 
determined that the land was “ operational land ”’, giving reasons for his decision. 
On applications by the local planning authority for an order of certiorai to quash 
the determination of the Minister, 

HELD that “ operational land ” as defined in s. 119 (1) included land in which 
statutory undertakers held an interest for the purpose of carrying on their under- 
taking (i) although they had not begun to use it for that purpose, or (per DEVLIN, J.) 
had not obtained power to use it, and (ii) (per ByRNE and DeEvLIn, JJ.), although 
the land was not contiguous to other land used for the purposes of a statutory 
undertaking, and, therefore, certiorari would not issue to quash the Minister's 
determination. 

Per Lorp Gopparb, C.J. The question whether land is “‘ comparable rather 
with land in general than with land which is used . . . for the purpose of the carrying 
on of statutory undertakings ’’ within the definition of ‘‘ operational land” in 
s. 119 (1) of the Act of 1947 is a question of fact. 


Motion for certiorari. 

The Warwickshire County Council, who were the local planning authority 
for the county of Warwick, moved for an order of certiorari to bring up and 
quash a determination of the Minister of Fuel and Power, issued on Oct. 19, 
1956, that certain land in the rural district of Meriden, in Warwickshire, was 

‘ operational land *, as defined in s. 119 (1) of the Town and Country Planning 
Act, 1947. 

The land in question was acquired by Birmingham Corporation in or about 
1938, and an application was then made to the Board of Trade for an order 
under the Gas Regulation Act, 1920, and the Gas Undertakings Act, 1929, to 
authorise the corporation to use the land for the manfacture and storage of 
gas. A local inquiry was held, but no decision was ever made. In 1948 the 
corporation informed the planning authority that the land was surplus to the 
requirements of their gas committee and that they proposed to appropriate 
it for the purposes of their education committee. In February, 1952, the cor- 
poration informed the county council that the land had become vested in the 
West Midlands Gas Board. In July, 1952, the gas board informed the corpora- 
tion that they were prepared to agree to the land being allocated in the county 
development plan for educational purposes, and to the corporation having a 
right of pre-emption over the land for a period of ten years from May 1, 1949. 
By a letter dated Apr. 27, 1955, the corporation informed the gas board that 
they were prepared to surrender their right of pre-emption. 

In November, 1955, the gas board made an application under s. 14 of the 
Town and Country Planning Act, 1947, to the county council for permission 
to develop the land by the erection of a gasification plant. Permission was 
refused on the ground, among other grounds, that the land lay within the green 
belt area between Birmingham and Coventyr. The gas board appealed to the 
Minister of Housing and Local Government under s. 16 of the Act of 1947, 
on the ground that the land was “ operational land ”’ as defined in s. 119 (1) 
of the Act, and the matter was referred to the Minister of Fuel and Power under 
s. 119 (2). 

On Oct. 11, 1956, an inquiry was held by a senior legal assistant attached 
to the Ministry of Fuel and Power, who inspected the land. The land was in 
the vicinity of the Hams Hall Electricity Station which was operated by the 
Central Electricity Authority as a statutory undertaking. There were also in 
the vicinity a railway, a sewage works and the River Thane. The land was 
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separated from the electricity station by the railway, the river, and a belt of 
trees and though, at first sight, it might well be considered as ordinary agri- 
cultural land yet, after inspection, the impression obtained was different. The 
inspector concluded as a fact that the land was not land which, in respect of 
its nature and situation, was comparable rather with land in general than with 
land which is used, or in which interests are held, for the purpose of the carrying 
on of statutory undertakings. On Oct. 19, 1956, the Minister issued his deter- 
mination, the terms of which are stated later, and subsequently the Minister by 
letter gave his reasons, which are stated later. By that letter the Minister 
found as a fact that the gas board held an interest in the land for the purpose of 
carrying on their undertaking and had done so since Apr. 27, 1955. 

For the purposes of the motion it was not disputed that the gas board had 
the subjective intention of using the land for the purpose of their undertaking if 
the board could obtain authority to use it for that purpose. The local planning 
authority submitted that the Minister was wrong in law for the following reasons, 
among others: (a) that land was not operational on the mere subjective inten- 
tion of the undertakers to use the land operationally, and no such intention 
could be effective unless some authority to institute the use could be shown; 
and (b) though, in applying the portion of the definition of ‘‘ operational land ”’ 
in s. 119 (1) of the Act of 1947 concerning comparable land, there need not be 
land used for the purpose of the particular statutory undertaker whose land 
is in question contiguous or adjacent to the land alleged to be operational, yet 
there must be land of some statutory undertaker, which was contiguous, adjacent 
or comparable to the land in question, and to be operational the land in question 
must be physically comparable therewith. The local planning authority alleged 
that in fact the land in question was agricultural land and comparable with 
adjoining agricultural land and not with the operational lands of statutory 
undertakers other than the gas board. 

Cope Morgan, Q.C., and D. P. Kerrigan for the applicants, the Warwickshire 
County Council. 

The Solicitor-General (Sir Harry Hylton-Foster, Q.C.) and Rodger Winn for 
the first respondent, the Minister of Power. 

J. R. Willis, Q.C., and F. A. Stockdale for the second respondents, the West 
Midlands Gas Board. 


LORD GODDARD, C.J.: This is a motion on behalf of the Warwickshire 
County Council for an order of certiorari to bring up and quash a determination 
of the Minister of Fuel and Power dated Oct. 19, 1956, in which he determined 
that certain land specified by reference to a plan attached to the determination 
was operational land. The Minister’s determination read: 

‘““ Whereas a question has arisen between the Warwickshire County 
Council and the West Midlands Gas Board whether the land specified in 
the schedule hereto being land in which that gas board as statutory under- 
takers for the supply of gas have an interest is or is not operational land: 
Now therefore the Minister of Fuel and Power in pursuance of s. 119 (2) 
of the Town and Country Planning Act, 1947, hereby determines that the 
land so specified is operational.” 

It seems that this land is on the borders of the city of Birmingham, and 
there is a.large power station on some adjoining land from which it is separated 
by a belt of trees which was put up as a screen, but apparently was not a wholly 
effective screen. Behind the belt of trees there is a railway, a waterway and 
various industrial buildings. The land is, in fact, a field on the very edge of 
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a large industrial area, and there is no doubt that the field is the property of 
the gas board. The Warwickshire County Council, very naturally, because 
this is part of what they call their “ green belt ’’, do not want the land developed 
for industrial purposes. The gas board, however, propose to extend their statu- 
tory undertaking and the works which they are entitled to operate, and, accord- 
ingly, they appealed to the Minister when the county council refused permission. 
The only question which we have to decide on the motion for certiorari is 
whether or not the Minister has gone wrong in law in making his determination. 


To enable that point to be brought before the court the county council pressed 
the Minister to state the reasons for his decision, and the Minister has done 
so. The reasons are stated in a letter dated Jan. 1, 1957, in which it is said: 


“The Minister held, as a matter of law, that the expression ‘ operational 
land ’ as defined in s. 119 (1) of the Town and Country Planning Act, 
1947, should not be construed as being restricted to land upon which a 
statutory undertaker has already obtained power to operate and that this 
was clear from the provisions of para. 1 of sched. V to the Act. 


“He further held that the inclusion in the definition of ‘ operational 
land’ of the words ‘not being land which, in respect of its nature and 
situation, is comparable rather with land in general than with land which 
is used, or in which interests are held, for the purpose of the carrying on 
of statutory undertakings’ should not be construed so as to imply the 
necessity of the particular statutory undertaking concerned, in this case 
the gas board, owning contiguous or adjacent land which is used for the 
purposes of its undertaking, since such a construction would run counter 
to the wording of the definition. 


“In the light of these conclusions the Minister found as a fact that the 
West Midlands Gas Board held an interest in the land for the purpose of 
carrying on their undertaking and had done so from Apr. 27, 1955, when 
the Birmingham Corporation surrendered all interest it held in the land to 
the board. Further, as regards the land itself, after considering the report 
of the officer holding the inquiry, who viewed it, the Minister found that 
it was not land which, in respect of its nature and situation, was com- 
parable rather with land in general than with land which is used, or in 
which interests are held, for the purpose of the carrying on of statutory 
undertakings.” 


So far as the question of law is concerned, it entirely depends on the con- 
struction of the definition of ‘‘ operational land ” which is to be found in s. 119 
(1) of the Act: 


“ee 


operational land’, in relation to any statutory undertakers, means 
land which is used for the purpose of carrying on the undertakings of those 
undertakers and land in which an interest is held for that purpose . . .” 


I pause there because that raises the first point which the Minister has deter- 
mined and which counsel for the applicants controverts. The argument submitted 
on behalf of the county council is that land cannot become operational, although 
it is held by statutory undertakers, unless the statutory undertakers have begun 
to use it in some way for the purpose of their undertaking. The words of the 
definition, however, are not only “land which is used for the purpose of carry- 
ing on the undertaking ”’, but ‘‘ land in which an interest is held for that pur- 
pose ”’; in other words, land in which the statutory undertakers have an interest 
either as freeholders or leaseholders, as the case may be, and their interest is 
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for the purpose of carrying on their undertaking. A comparison of those words 
with the words which immediately precede them seems to me to show that the 
phrase “‘ operational land” includes not only the land which the statutory 
undertakers have already begun to use for the purpose of the undertaking but 
also land which they intend to use in the future. They are holding the land 
and, as statutory undertakers, they are holding it for the purpose of their 
undertaking. It may often happen that, when statutory undertakers acquire 
land, they acquire more than they actually require at the time, because they 
are, perhaps, only starting to develop their undertaking. Thus they may have 
land which they intend to use in the future for the purpose of their undertaking 
and that land seems to me clearly to be operational land. I think that the 
Minister’s interpretation of the section on that point is quite impeccable and 
we cannot say that there is any ground on which we can quash the determination. 

The second point is that the definition of ‘‘ operational land ”’ in s. 119 (1) 
provides: 


** . , . not being land which, in respect of its nature and situation, is 
comparable rather with land in general than with land which is used, or 
in which interests are held, for the purpose of the carrying on of statutory 
undertakings.” 


Prima facie, that seems to raise a question purely of fact. Whether land is 
comparable with land in general or land on which other of these undertakings 
is carried on is obviously a question of fact. In this case we know that the 
inspector who was sent down to hold the inquiry viewed the land. Having 
seen it, he came to the conclusion that the land was not “comparable .. . 
with land in general’, which, I suppose, means other agricultural land. If 
the land is agricultvral land, there is, of course, no question about it. All the 
factors having been taken into account and the situation of the land having 
been inspected, it was found that the land was not land which was comparable 
with land in general, but that it was comparable with land which is used for 
the purpose of carrying on statutory undertakings. It seems to me that that 
is essentially a question of fact. Counsel for the applicants submitted that 
there should not be such a finding unless statutory undertakings were actually 
being carried on on the land in question. That does not seem to me to be the 
right construction of the definition in s. 119 (1). In my opinion, this second 
question raises a question of fact, and we cannot reverse the Minister on that. 
As far as I can see he has adopted, and his inspector has used and applied, the 
right principles. They have not taken into consideration anything which they 
ought not to have taken into consideration. They have come to a perfectly 
right opinion so far as the first point is concerned, and there is no fault to be 
found with the decision on the other point. For these reasons, the motion fails 
and is dismissed with costs. 


BYRNE, J.: I agree. The Minister found in fact that the West Midlands 
Gas Board held an interest in the land for the purpose of carrying on their 
undertaking. That being so, the question is whether the land comes within the 
definition of ‘‘ operational land ” in s. 119 (1) of the Town and Country Planning 
Act, 1947. As I understand the argument on behalf of the applicants, it amounts 
to this: the land or part of it must have been operated on for it to have become 
operational land. In my view, that argument is erroneous. The term “ opera- 
tional land ” is not restricted to land on which operations have taken place, 
because that situation is provided for in the first part of the definition. Neither, 
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in my opinion, is it necessary that it should be land which is contiguous to 
other land which is being used for a statutory undertaking. In my opinion, 
the Minister made no mistake in law. 


DEVLIN, J.: I also agree. I think that the point which we are called 
on to decide is extremely narrow. The question is, as my Lords have said, 
whether the land which was considered at the inquiry comes within the definition 
of ‘‘ operational land” in s. 119 (1) of the Town and Country Planning Act, 
1947. That definition consists of two categories of land and of an exception 
which would take the land out of either of those categories—at any rate, out 
of the second. 

The Minister, having given his determination, was invited to give his reasons 
for it, so far as they raised questions of law. In a letter dated Jan. 1, 1957, 
he stated two conclusions of law at which he had arrived, and which were 
essential to his finding of fact. No complaint was made that the statement 
was not sufficient; it was not suggested that there must have been other matters 
of law decided. The argument of counsel for the applicants was very far- 
reaching and I invited him, in order that I might follow it, to put into writing 
or formulate any further point of law about which he said that the Minister 
must have been in error. He did not accede to that invitation. I, therefore, 
deal with the matter simply by inquiring whether the two propositions of law 
laid down in the letter of Jan. 1 are correct or incorrect. In my judgment, 
they are manifestly correct. The first of them merely involves this question: 
Before it can properly be concluded that land is land in which an interest is 
held for a particular purpose, is it necessary that there should be power 
immediately to put that purpose into effect? That is what I understand 
the submission of counsel for the applicants to be because he says that 
land cannot be held for a purpose unless there has previously been obtained 
planning permission to carry the purpose into effect. I can find no justifica- 
tion in the language of the definition, or in any other material to which 
counsel for the applicants has directed our attention, for holding that such a 
limitation should be read into the words. The words in their natural meaning 
are plain enough; one can have a purpose without the power to put it into 
immediate execution, although cases may arise where the possibility of the 
purpose being put into execution is so remote that it might be held not to be 
within the Act, on the point of law on which the Minister was asked to decide 
I think that he has arrived at the right conclusion. 

The second point is even simpler. It is whether within the exception in the 
definition land can be comparable with other land to which it is not contiguous 
or adjacent. I think that it quite plainly can. On that point also, I think that 
the Minister’s conclusion was right, and I agree, therefore, that the motion fails. 

; ; Motion dismissed. 

Solicitors: Sharpe, Pritchard & Co., for R. M. Willis, Warwick; Treasury 
Solicitor; Sherwood d& Co., for A. C. Croasdell, Birmingham. 

T.R.F.B. 
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Str vs ivwl CHANCERY DIVISION 

LAV LibhkAlte Y (DANCKWERTS, J.) 


June 27, 1957 


GENERAL NURSING COUNCIL FOR ENGLAND AND WALES 
v. ST. MARYLEBONE BOROUGH COUNCIL 


Rating—Relief—Organisation concerned with advancement of social welfare— 
General Nursing Council for England and Wales—Rating and Valuation 
(Miscellaneous Provisions) Act, 1955 (4 & 5 Eliz. 2, c. 9), 8s. 8 (1) (a). 

The General Nursing Council for England and Wales was originally formed 
under the repealed Nurses Registration Act, 1919, and is now regulated by the 
Nurses Act, 1957. Under s. 2 (1) the council was under a duty to maintain a 
register of nurses and a roll of assistant nurses who satisfied the conditions 
of admission. Under the Act of 1957 provision was made for the training of 
nurses, penalties were provided for the false assumption of the title of registered 
or enrolled nurse, and restrictions were provided on the use of the title of nurse 
and assistant nurse. On the question whether the council was an organization the 
main objects of which were concerned with the advancement of social welfare 
within s. 8 (1) (a) of the Rating and Valuation (Miscellaneous Provisions) Act, 1955, 

HELD: the council was established to create a system of registration to ensure 
that the public should receive the services only of competent nurses, which was a 
purpose benefiting those members of the public who required nursing assistance, 
and, therefore, an object concerned with social welfare within s. 8 (1) (a) of the 
Act of 1955. 

ADJOURNED SUMMONS. 

The plaintiffs, the General Nursing Council for England and Wales, applied 
to the court by originating summons for the determination of the question 
whether on a true construction of the Rating and Valuation (Miscellaneous 
Provisions) Act, 1955, s. 8 (1) (a), the General Nursing Council was such an 
organisation as was therein mentioned. 


Squibb, Q.C., and W. L. Roots for the plaintiffs. 
Cross, Q.C., and J. L. Arnold for the defendant. 


DANCKWERTS, J.: This case arises on an originating summons taken out 
on behalf of the General Nursing Council for England and Wales against the 
Corporation of the Metropolitan Borough of St. Marylebone for the purpose of 
obtaining a decision of the question whether on the true construction of the 
Rating and Valuation (Miscellaneous Provisions) Act, 1955, s. 8 (1) (a), the 
plaintiffs are an organisation of the class mentioned in that sub-section. The 
defendant is the rating authority which is concerned with the levying of rates in 
the borough in question. 

Section 8 allows relief from the full weight of rates to bodies to which the 
section applies. Section 8 (1) provides: 


“This section applies to the following hereditaments, that is to say— 
(a) any hereditament occupied for the purposes of an organisation (whether 
corporate or unincorporate) which is not established or conducted for 
profit and whose main objects are charitable or are otherwise concerned 
with the advancement of religion, education or social welfare; .. .” 


It is common ground that the council are not established or conducted for profit, 
and the question arises on the subsequent words. It is not contended that the 
organisation represented by the council is charitable, and no reliance is placed 
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on the words referring to religion or education; but it is contended that the 
main objects of the council are concerned with the advancement of social welfare, 
whatever that may mean. 

The main objects of the council depend on the statutes which reguiate the 
council’s existence. The council were formed under the Nurses Registration 
Act, 1919, which was later amended, but at the present time they are regulated 
by a consolidating Act called the Nurses Act, 1957. It is accepted by both 
plaintiffs and defendant that it is sufficient to refer to that statute for the 
purpose of ascertaining the objects of the council. 

Under the Nurses Act, 1957, s. 1, the body is established, and the composition 
of the council is settled by the terms of Sch. 1. The constitution of the council 
is not material to the question that I have to decide. Section 2 provides the 
purpose of the creation of the council: 


**(1) It shall be the duty of the council—(a) to maintain, in accordance 
with rules in that behalf made by them, the register of nurses established in 
pursuance of the Nurses Registration Act, 1919, which shall consist of— 
(i) a general part containing the names of all nurses who satisfy the con- 
ditions of admission thereto; (ii) a part containing the names of nurses 
trained in the nursing and care of persons suffering from mental diseases; 
(iii) a part containing the names of nurses trained in the nursing of sick 
children; and (iv) such other parts as may be prescribed; (b) to maintain, 
in accordance with rules in that behalf made by them, the roll of assistant 
nurses established in pursuance of Part 1 of the Nurses Act, 1943. 

‘* (2) Where a person satisfies the conditions of admission to a part of the 
register other than the general part, his name may be included in that other 
part notwithstanding that it is also included in the general part. 

(3) A certificate under the seal of the council duly authenticated 
stating that a person is, or was at any date, or is not, or was not at any date, 
duly registered or enrolled shall be evidence in all courts of law of the fact 
stated in the certificate.” 


Under s. 3 the council are to 


“. . make rules for regulating the conditions of admission to the register 
and to the roll respectively and the conduct of any examinations which may 
be prescribed as a condition of admission thereto and any matters ancillary 
to or connected with any such examinations, and any such rules shall 


” 


contain provisions... 


relating to certain things. Ins. 4 there is provision for the registration of nurses 
trained abroad, and in s. 5 there is provision for a list of persons neither registered 
nor enrolled. Section 6 is not of importance. Section 7 provides for the council 
making rules concerning removal from, and restoration to, the register, roll and 
list. Section 8 relates to the closing of parts of the register. Section 9 concerns 
information to be obtained. Under s. 10: 
‘*The council shall make rules providing for the issue of certificates to 
persons registered or enrolled and with respect to the uniform or badge 
which may be worn by persons registered and persons enrolled respectively.” 


In s. 11 there is provision for the training of nurses by area nurse-training 
committees which are appointed by the Minister of Health. The expenses 
incurred by the area nurse-training committees with the approval of the council 
are to be defrayed by the council under s. 15, but in the end it appears from 
8. 26 that 
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** All expenses incurred by the council with the approval of the Minister 
which are attributable to defraying expenditure incurred by area nurse- 
training committees (other than expenditure incurred by such committees 
in conducting examinations on behalf of the council) shall be defrayed by the 
Minister out of moneys provided by Parliament, and all other expenses 
incurred by the council under this Act shall be defrayed by the council.” 


So that as regards committees training nurses, in the end the expenses come on 
the public funds, and they merely pass through the council as a temporary 
matter. Section 27 is of some importance, because it provides for penalties for 
false assumption of the title of registered or enrolled nurse, and, of course, is 
intended to discourage people from passing themselves off as nurses if they have 
not the qualifications for which the Act provides. Section 28 provides for 
restriction on the use of the title of nurse and assistant nurse. Section 30 confers 
on the council power to 


**. . . make rules for prescribing anything which by this Act is required 
or authorised to be prescribed and generally for making provision with 
respect to any matters with respect to which the council think that pro- 
vision should be made for the purpose of carrying this Act into effect.”’ 


It is contended on behalf of the council that the main purpose of the council 
is the formation of this register, and that anything else which the council are 
entrusted with under the Act, in effect, is merely a subsidiary object. It is 
said that the object of the register is to provide for the nurses concerned who 
appear on the register being qualified persons so that the public will be protected 
from being nursed by persons who are not properly qualified, and that being so, 
the whole system created by the Act is for the welfare of the public, or that part 
of the public suffering from sickness and requiring nursing for any purpose. 
It is said that that is a matter of social welfare, and that, therefore, the council 
come within the terms of s. 8 (1) (a) of the Rating and Valuation (Miscellaneous 
Provisions) Act, 1955, because they are a body whose main objects are concerned 
with the advancement of social welfare. 

On the other hand, it has been argued on behalf of the St. Marylebone corpora- 
tion that the council are not entitled to the benefit of the section, because the 
council are concerned at least as much with the benefit of the nursing profession 
by seeking to raise the standards of nurses and, therefore, their status generally ; 
and also that it cannot be said that the benefit to the public is direct, for it is 
merely incidental, whereas in order to comply with the terms of the section there 
must be some direct relation with what has been called “‘ the beneficiary ’’, the 
beneficiary being, as I understand it to be argued in the present case, the public, 
or a portion of the public. 

It is to be observed that the council are not, so it appears, a charitable body, 
at any rate for purposes of income tax. It was held in General Medical Council 
v. Inland Revenue Comrs. (1) that the General Medical Council was not a 
body which could claim an exemption from taxation conferred by the Income 
Tax Acts on certain income of charitable bodies. Under those statutes the 
body seeking exemption must exist solely for charitable purposes, and the 
income must be applied solely for charitable purposes. Apparently, the 
difficulty of the General Medical Council was that the council, by virtue of the 
registration provided for under the relevant provisions, conferred benefits 
on the medical profession, because they were able to obtain their fees if they 


(1) (1928), 97 L.J.K.B. 578. 
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were registered, and not otherwise. Nothing of that sort, it is tc be observed, 
exists in the present case. 

The body in Scotland corresponding to the council with whom I am concerned 
has been before the courts in regard to the question of income tax, in General 
Nursing Council for Scotland v. Inland Revenue Comrs. (1). As I understand 
it, the General Nursing Council for Scotland has, in substance, the same con- 
stitution as the body which is before me in the present case. 

Several cases on the Rating and Valuation (Miscellaneous Provisions) Act, 
1955, s. 8 (1), have been before the courts, and while I have studied them with 
interest, I do not find that any of them decides the point which is now 
before me. Each of them dealt with different bodies, with different constitutions 
and different objects. I have, therefore, to decide on the facts of this case in 
regard to the terms of the Act without getting a great deal of assistance from the 
other decisions. I have to decide whether this is a case in which the objects of 
the organisation are concerned with the advancement of social welfare. There is 
general unanimity among the judges who have had to deal with the matter that 
it is impossible to give a definition of social welfare, though certain special 
definitions are to be found in certain Acts, such as the Miners Welfare Act, 1952 
(see s. 16 thereof), which I do not find of much assistance. It seems to me that 
social welfare must be connected with society in some way—the welfare of society 
—which I take to mean the welfare of the public, or a certain portion of the public. 
The only assistance which I get from any of the cases which have been cited is 
that it appears fairly clearly from the decision in Derbyshire Miners’ Welfare 
Committee v. Skegness Urban District Council (2) that it is not an objection 
to the application of s. 8 that a portion of the public is benefited by the 
activity in question and not the whole of the nation. In the present case 
the persons who are benefited are those who require nursing assistance. I find 
nothing in s. 8 which compels me to hold that only poor persons are to be regarded 
as the subject of social welfare. It seems to me that any class of persons in 
need of nursing may be the subject of welfare in the present case, but that that 
does not prevent the welfare being social welfare. 

It is also to be observed that s. 8 does not require, like the charitable cases, 
that the objects shall be wholly charitable, or wholly for any particular purpose, 
or that the income must be strictly applicable to a charitable purpose and nothing 
else. It concerns ‘main objects”, and therefore it is claimed that regard 
should be had to the main purpose of the body which is under consideration, 
and any subsidiary or less important purposes may be disregarded in reaching a 
conclusion whether the body comes within the terms of the section. 

Though it is perfectly true, as has been argued on behalf of the corporation, 
that s. 8 (1) (a) does not say “‘ any organisation which provides benefit of welfare 
to the public ’’, on the other hand, it is to be observed that the words of s. 8 (1) (a) 
are not “‘ whose objects are for the advancement of religion, education or social 
welfare’, but merely, “ whose main objects ... are . .. concerned with 
the advancement of religion, educational or social welfare’’. It seems to 
me, therefore, that it is not essential that the organisation should be formed 
ostensibly for the purpose of advancing social welfare, and it is sufficient if the 
body concerned is formed with objects the result of which is the advancement 
of social welfare. 

The point which I have in mind is put very well by Lorp Sanps in General 
Nursing Council for Scotland v. Inland Revenue Comrs. (1), where he said: 


(1) 1929 S.C. 664. 
(2) [1957] 2 All E.R. 405. 
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“‘ Here again, as it appears to me, the council is stamped as established 
for a charitable purpose. But again the problem of the ‘ only’ presents 
itself.” 

It must be remembered that this was a case under the Income Tax Act, 1918, 
s. 37 (1) (b), which required the body to be “ established for charitable purposes 
only’. Lorp Sanps continued: 


“Can the council be said to be established for any purpose additional to 
the two I have indicated? Upon this question I have felt great difficulty, 
and I confess my mind has wavered. Admission to the register of nurses 
does not, as in the case of the medical register, confer any statutory privilege 
or advantage. But it is undoubtedly a cachet which is to the professional 
advantage of the nurses who obtain it. Accordingly, if this were the case 
of a professional corporation which, either by charter obtained on its 
application or by legislation promoted by itself, had obtained for its members 
a monopoly of the right to a certain professional cachet, then, even though 
the corporation had as objects the improvement of professional education 
and the increased efficiency of the profession generally in the interests of the 
sick, the corporation couid not claim exemption as being a body established 
for charitable purposes only. But this is not the present situation. So far 
as appears, the legislation by which the council was established was not the 
crown of a movement promoted by the nursing profession or a certain body 
among them, but was the creating of a statutory body and the imposition 
of a system upon the profession by Parliament on its own initiative. In this 
view, as it appears to me, there is cogency in the contention that Parliament 
must be conceived as having established this body in the general public 
interest, and not in the interest of any section of the profession. Professional 
advantage there may be to the section who qualify, but it may be urged 
that this is incidental and not a purpose for which the council was established. 
The commissioners use the expression ‘ serves the interests’. But this does 
not appear to be necessarily commensurate with ‘established for the 
purpose’. The existence of the office of Commissioners of Inland Revenue 
subserves the interests of those who adorn that office. But the office was 
not established for that purpose.” 

That, in my view, expresses the real purpose of the establishment of the council 
in the present case. They were not established for the purpose of raising the 
professional status of the nurses, but for the purpose of creating a system of 
registration so as to prevent incompetent nurses being able to victimise the public, 
and for making sure that the public should receive the services only of competent 
nurses. That seems to me to be the establishment of a body for the purpose of 
benefiting the public, and, therefore, for a purpose of social welfare. Accordingly, 
I reach the conclusion that in the present case the claim of the council to be an 

organisation within the terms of s. 8 (1) (a) is estabiished. 
Declaration accordingly. 

Solicitors: Pontifex, Pitt d Co.; Sharpe, Pritchard & Co. 

R.D.H.O. 
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QUEEN’S BENCH DIVISION 
(Lorp GopparpD, C.J., ByRNE AND DeEviin, JJ.) 
R. v. CRASKE. Ex parte METROPOLITAN POLICE COMMISSIONER 
July 2, 1957 


Magistrates—Right to trial by jury—Election to be tried summarily and plea of 
Not Guilty—Proceedings adjourned—No evidence heard—Request for leave 
to withdraw election—Consent of magistrate—Magistrates’ Courts Act, 1952 
(15 & 16 Geo. 6 and 1 Eliz. 2, c. 55), s. 19 (4), (5), s. 24. 

The defendant, who was over 17 years of age, was charged at a metropolitan 
magistrate’s court with receiving stolen goods—an indictable offence triable sum- 
marily with the consent of the accused by virtue of s. 19 of the Magistrates’ Courts 
Act, 1952. The defendant consented to be tried summarily and pleaded Not Guilty 
and the trial was then adjourned. At the adjourned hearing the defendant, who 
was then legally represented, before any evidence was called, expressed a desire to 
withdraw his consent to summary trial and to elect to be tried by a jury. The 
magistrate granted the application. On an application by the prosecution for 
mandamus directing the magistrate to try the defendant summarily, 

Hep that the magistrate’s decision to allow the defendant to withdraw his 
consent to summary trial was right because (per Lorp Gopparp, C.J., and ByRNgE, 
J.) the trial had not “ begun ” within the meaning of s. 24 of the Act of 1952 merely 
because the accused’s election had been made and his plea had been taken, and the 
section would not apply except where a magistrate had begun to try the case in 
the sense of taking evidence, and (per DEVLIN, J.), in any event, there was nothing 
in s. 19 (5) which prevented the magistrate, if he ascertained that the accused 
wanted to change his election, and it appeared to be in the interests of justice, 
from allowing him to do so. 

Mortons for mandamus and prohibition. 

The prosecutor, the Commissioner of Police of the Metropolis, moved the court 
for an order of prohibition and an order of mandamus directed to the metro- 
politan magistrate, A. H. GLENN CRASKE, Esq. 

On May 6, 1957, the defendant, George Hayden Rees, appeared before the 
magistrate sitting at South Western Magistrate’s Court to answer the following 
charges: (i) receiving a certain motor car knowing the same to have been stolen, 
thereby contravening the Larceny Act, 1916, s. 33 (1) ; (ii) taking and driving 
away the motor car without the consent of the owner, thereby contravening the 
Road Traffic Act, 1930, s. 28 (1); (iii) driving the motor car while he was 
disqualified; and (iv) driving the motor car without insurance. The defendant, 
who had attained the age of seventeen, consented under the Magistrates’ Courts 
Act, 1952, s. 19 (5), to a summary trial of the charge of receiving, and the magis- 
trate determined under s. 18 of the Act, on the application of the prosecutor, 
to deal summarily with the second charge. The third and fourth charges were 
triable only summarily. The defendant pleaded Not Guilty to all four charges, 
and then applied for and was granted an adjournment to enable him to be 
legally represented. At the adjourned hearing on May 28, 1957, the defendant 
through his counsel asked permission to withdraw his consent to the summary 
trial of the receiving charge and asked the magistrate to inquire into that and the 


second charge as an examining justice. The magistrate consented to this course 
and proceeded to try summarily the third and fourth charges, in respect of which 
the defendant was found Guilty. The hearing of the inquiry as to the first two 
charges was adjourned until June 18, 1957, evidence in deposition form of the 
arrest and charging of the defendant having been taken. It was contended by the 
prosecutor that, although the magistrate was entitled under s. 18 (5) of the Act 
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of 1952 to discontinue the summary trial of the second charge, he had no juris- 
diction to proceed with the receiving charge as an examining justice for two 
reasons: (i) that, having begun to try that charge summarily, he was precluded by 
s. 24 of the Act of 1952 from proceeding thereafter to inquire into it as an examin- 
ing justice; and (ii) that s. 19 (5) of the Act of 1952 was mandatory and he was 
bound in law to proceed with the summary trial of the receiving charge. On 
June 12, 1957, the prosecutor was granted leave to move the Divisional Court 
for an order of prohibition against the magistrate to prohibit him inquiring as an 
examining justice into the receiving charge and for an order of mandamus 
requiring him to proceed with the summary trial of that charge. 

juzzard for the prosecutor. 

Rodger Winn for the magistrate. 

Vowden for the defendant. 


LORD GODDARD, C.J., stated the facts and continued: The matter 
depends entirely on the Magistrates’ Courts Act, 1952, under which persous 
accused of certain statutory offences can be tried summarily and do not have to be 
sent for trial. Section 19 has altered considerably the procedure that used to 
obtain under the Summary Jurisdiction Act, 1879, s. 27, which was the first Act 
under which prisoners, except juveniles, could be tried on indictable offences 
before justices. Section 19 of the Magistrates’ Courts Act, 1952, provides: 


‘** (2) If at any time during the inquiry into the offence it appears to the 
court, having regard to [various matters which are set out] that the cireum- 
stances do not make the offence one of serious character and do not for 
other reasons require trial on indictment, the court may proceed with a view 
to summary trial. 

‘* (3) For the purpose of proceeding as aforesaid, the court shall cause the 
charge to be written down, if this has not already been done, and read to the 
accused and shall tell him that he may, if he consents, be tried summarily 
instead of being tried by a jury and, if the court thinks it desirable for his 
information, shall tell him before what court he would be tried if tried by a 
jury and explain what is meant by being tried summarily.” 

In other words something almost equivalent to an indictment, that is to say a 
written charge, is to be preferred and is to be read to the prisoner just as at the 
assizes the indictment is read to the prisoner. Section 19 (5) reads: 

‘** After informing the accused as provided by the last two preceding sub- 
sections the court shall ask him whether he wishes to be tried by a jury or 
consents to be tried summarily, and, if he consents, shall proceed to the 
summary trial of the information.” 

No person who is charged with an indictable offence can, except with his own 
consent, be deprived of the right to be tried by jury. The words of s. 19 (5) are 
that the court shall ask the accused whether he wishes to be tried by jury or 
consents to be tried summarily and, if he consents, shall proceed to the summary 
trial of the information. So, after the consent has been given the court is to 
proceed to trial. Then s. 24 provides: 

‘“* Except as provided in s. 18 (5) of this Act, a magistrates’ court, having 
begun to try an information for any indictable offence summarily, shall 
not thereafter proceed to inquire into the information as examining justices.” 
In my opinion, the magistrate, having got no further than hearing that the 

accused elects to be tried summarily and pleads Not Guilty, can allow him to 
withdraw his consent and to elect instead to go for trial by jury. Under s. 24, 
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once the court has begun to try the case, the magistrate must go on to try it; 
he cannot then sit as examining justice and commit the accused for trial. 
Counsel for the prosecutor has contended that when the prisoner has elected and 
pleaded, the trial has started and the magistrate has begun to try the case. If 
one looks at the whole scope of this section, however, the magistrate has not 
begun to try the case until at any rate he begins to hear the evidence. I cannot 
think that Parliament, by these sections, meant to create a wholly different 
state of affairs in magistrates’ courts with regard to indictable offences from that 
which prevails at an assize or quarter sessions with regard to indictable offences. 
A prisoner who is brought up for trial, has had the indictment read to him, and 
has pleaded is constantly allowed to withdraw his plea, and he can do it 
before the jury is empanelled. The trial at assizes does not, so it seems to me, 
begin until the jury is empanelled to try the case and the prisoner is put in charge 
of the jury. I think that if it had been intended that in a magistrates’ court 
an election, once given, could never be withdrawn, s. 24 would have been worded 
very differently. 

It is the inevitable consequence of counsel for the prosecutor’s argument that, 
if an accused were to elect to be tried summarily in the absence of his solicitor 
and if his solicitor were to arrive before the magistrate had begun to try the case 
and were to advise the accused to go for trial, the accused could not withdraw 
his consent and elect to go for trial, although the magistrate had not yet heard a 
word of the evidence. One should not lightly deprive persons of their right to 
be tried by a jury. I agree with counsel for the prosecutor that the whole 
matter is statutory, but I do not find anything in the present case which obliges 
me to hold that the magistrate had begun to try the case, when in fact all that 
had happened was that he had taken the plea. The plea joined issue, and once 
issue is joined the court has to start to try the case; but the magistrate had not 
started to try the case. He could only have proceeded to try the case, it seems 
to me, as a summary offence so long as the election stood, but it would not be a 
correct reading of these sections to say that once the election has been given, it 
has been given for all time, so that although his consent might have been given 
by a mistake or although the prisoner would have been advised (if his advocate 
had been present) to refuse summary trial, and although the magistrate had not 
embarked on it, he would not be allowed when his advocate did arrive, to elect 
to go for trial before a jury. For my part I am content to rely ons. 24, to which 
I have already referred. In my view, it-does not apply except where the court 
has begun to hear the evidence, and the mere taking of the plea is not enough. 
For these reasons I think these motions should be discharged. 


BYRNE, J.: I agree with the judgment of Lorp Gopparp, C.J. The 
question is when has a magistrates’ court begun to try an information for 
an indictable offence summarily. Two things must take place before the 
magistrates’ court begins to try the information. ,One is that there must be an 
election by the defendant, and the other is that there must be a plea entered by 
him; after that evidence will be heard which, in my view, is the beginning of 


the trial. 

As my Lord has pointed out, the analogy is plain. At courts where cases are 
tried by jury the defendant enters a plea, but he may not be tried for some time 
after that. His trial does not take place until he has been given in charge of the 
jury and until evidence is led. To say that in a magistrates’ court the trial 
begins when an election has been made and a plea entered is straining in my view 
the language of the statute against the liberty of the subject, because it is to my 
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mind of great importance that a right that any person may have to be tried by 
jury should be preserved, and for those reasons I agree that these motfons should 
be dismissed. 


DEVLIN, J.: I agree with the conclusion which has been proposed by my 
Lords, and I am very far from dissenting from the reasons which they have given, 
but I find rather more difficulty than they have found on the point whether 
or not the trial begins with the plea, having regard to the sections in the Magis- 
trates’ Courts Act, 1952, to which counsel for the prosecutor referred us. If the 
case had to be decided on that ground alone, I might have felt it desirable for 
my own part to give further consideration to that point; but the substance of 
the matter can be dealt with on another ground as well as that which my Lords 
have mentioned, and I should like therefore to support my conclusion by some 
reference to it. 

Suppose that the trial of the action has begun, because the plea has been taken. 
Is there any reason why a magistrate in those circumstances, if he ascertains 
that the accused wants to change his election, should not allow him to do so? 
If he decides that the accused ought to be allowed to do so, there is a reason, 
viz., the terms of s. 24, why he should not proceed with the committal proceedings 
himself. Whether the magistrate should proceed with the committal pro- 
ceedings is, however, a mere matter of procedure; it is not the substance of this 
matter, for the magistrate in the present case does not propose to proceed with 
them. He thinks that it is desirable that another magistrate should deal with 
the committal proceedings. The real substance of the matter is whether the 
accused can be allowed at this stage to change his election. Counsel for the 
prosecutor submits that he cannot, and he bases that submission on the words of 
s. 19 (5) which Lorp Gopparp, C.J., has read. Counsel puts his case as high as 
this: that, once the accused has consented to be tried summarily, the magistrate 
is bound to proceed to the summary trial of the information, and no magistrate 
can give the accused an opp6rtunity of reconsidering his consent, unless, as 
counsel for the prosecutor is disposed to concede, the consent were given by 
mistake. 

It would be a very cumbersome procedure if, when the accused wanted to 
change his mind half a minute after he had given his consent, there had to be 
an investigation whether he was acting under a mistake or not. I do not think 
that the words of s. 19 require so harsh and unreasonable a construction as that. 
I think that when Parliament used in sub-s. (5) the word “ shall ”’, it used it in 
relation to the object of this part of the section, which is, as is shown by sub-s. (3), 
to lay down the things that must be done before the trial is proceeded with, and 
the order in which they have to be done. Sub-section (3) begins: 

‘For the purpose of proceeding as aforesaid, the court shall cause the 


charge to be written down... 


That is the first step. Then sub-s. (3) lays down a number of other steps, and 
having taken all the steps and got the consent of the accused, then the next 
step is that the court shall proceed to the summary trial of the accused. That 
does not mean that once the procedure is set in motion, the court has reluctantly 
to allow the wheels to revolve without any power to stop them if the accused 
wants to change his mind for some other reason. It means no more than this, 
that if the summary trial is to be proceeded with in the way provided by s. 19, 
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then these are the steps that must be taken. I can find nothing in the words 
which would deprive a magistrates’ court of the ordinary right, which the court 
must have in the interests of justice, that if on a full consideration of the matter, 
it thinks that a man has given his consent ill-advisedly to abandoning his right 
to a trial by jury, he should be given the opportunity of reconsidering the matter. 
I think, therefore, that the magistrate was right in the conclusion which he 
reached on those grounds, and I agree, therefore, that the motions must be 
dismissed. 

Motions dismissed. 

Solicitors: Solicitor, Metropolitan Police; Treasury Solicitor; R. W. Platt. 


T.R.F.B. 


COURT OF CRIMINAL APPEAL 
(Lorp GopparD, C.J., BYRNE AND DEvLiin, JJ.) 
June 24, July 1, 5, 1957 
R. v. DUNBAR 


Criminal Law—Murder—Diminished  responsibility—Burden of proof—Pre- 
ponderence of probability—Direction to jury—Homicide Act, 1957 (5 and 6 
Eliz. 2, c. 11), s. 2 (2). 

Where the defence of diminished responsibility under s. 2 of the Homicide Act, 
1957, is raised, the burden of proof placed on the defence is that of establishing a 
preponderance of probability, and the judge should direct the jury on the difference 
between the burden of proof placed on the defence in establishing this defence and 
that resting on the prosecution to establish guilt. 

APPEAL against conviction. 

The appellant, Ronald Patrick Dunbar, appealed against his conviction 
of capital murder under s. 5 (1) (a) of the Homicide Act, 1957, before Ashwortn, 
J., and a jury at the assizes at Newcastle-upon-Tyne on May 16, 1957. At 
the trial the appellant raised the defence of diminished responsibility under 
s. 2 of the Act of 1957; his grounds of appeal were that the trial judge failed 
to direct the jury properly or misdirected them as to the burden of proof re- 
quired of the defence to establish the defence of diminished responsibility, and 
that he misdirected the jury on the medical issues raised by that defence and the 
evidence thereon. The appeal proceeded only on the question of the judge’s 
direction as to the burden of proof placed on the defence. 

Stanley-Price, Q.C., and J. R. Johnson for the appellant. 

The Attorney-General (Sir Reginald Manningham-Buller, Q.C., Veale, Q.C.., 
and J. B. Willis for the Crown. 

Cur. adv. vult. 


July 5. LORD GODDARD, C.J., read the following judgment of the 
court: The appellant was convicted before ASHwortTu, J., at the last assizes for 
Newecastle-upon-Tyne of capital murder in that on or about Mar. 5, 1957, he 
murdered Selina Mewes in the course or furtherance of theft There was no 
dispute that the appellant had killed the woman in question and that he did so 
after breaking into her house for the purpose of stealing. The only defence 
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raised was under s. 2 (1) of the Homicide Act, 1957, which provides that where 
a person kills another he shall not be convicted of murder if he was suffering from 


‘such abnormality of mind (whether arising from a condition of arrested 
or retarded development of mind or any inherent causes or induced by 
disease or injury) as substantially impaired his mental responsibility for his 
acts and omissions in doing or being a party to the killing ”’, 

this defence being generally known as one of diminished responsibility. By 
s. 2 (2) it is provided: 

‘**On a charge of murder, it shall be for the defence to prove that the 
person charged is by virtue of this section not liable to be convicted of 
murder.” 

By sub-s. (3) it is provided: 

“A person who but for this section would be liable, whether as principal 
or as accessory, to be convicted of murder shall be liable instead to be 
convicted of manslaughter.” 

The facts, which were not in dispute, were that the appellant, a young man of 
twenty-four years of age, on the night in question broke into the house occupied 
by Mrs. Mewes, an old woman of eighty-two years of age. He did this after 
discussion with a friend with whom he had been spending the evening but who 
did not accompany him on his criminal enterprise. From a statement which 
he made the next day when he gave himself up to the police he admitted that he 
had got into the house by breaking a window. He then forced the door of the 
back room which was locked and the door of the front room in which Mrs. Mewes 
was sleeping. She woke up and thinking that she had recognised him he picked 
up a lemonade bottle with which he attacked her, and the medical evidence showed 
that she must have been struck several times on the head with the bottle so that 
her skull was smashed and her cheek bones broken. The appellant then picked 
up several 10s. notes and ran out of the house. At the trial a psychiatrist 
was called for the defence and, although the evidence which he gave was of a 
somewhat vague description, he did say that the prisoner, in his opinion, was a 
psychopath and was suffering from an abnormality of mind. The evidence of 
the prison doctors, while agreeing with some of the evidence that the pyschiatrist 
had given, was that they were firmly of opinion that the prisoner was not a 
psychopath and this issue was left to the jury by the learned judge. The court 
desires to say at once that in their opinion no fault could be found with his 
charge to the jury as to what constituted diminished responsibility. It is a 
defence which the Act of 1957 has borrowed from the law of Scotland and the 
learned judge’s direction to the jury was quite in accordance with the directions 
which have been given by the Lords of Justiciary, and in particular we would 
refer to the charge of the Lord Justice-Clerk, afterwards Lord Justice-General, 
Lorp Cooper, in H.M. Advocate v. Braithwaite (1). Nor can any fault be found 
with the learned judge’s statement of the facts. The appeal was solely based 
on, and the only matter discussed before us was, whether he had given a proper 
direction to the jury as to the burden which was on the defence when setting 
up a plea of diminished responsibility. In addressing the jury counsel for 
the appellant had contended that the jury were only concerned with the balance 
of probabilities and that it was not for the defence to establish the defence 
of diminished responsibility by the same high degree of proof as that which 
is demanded of the prosecution in proving a criminal offence. Counsel for 


(1) 1945 S.C. (J.) 55. 
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the prosecution contended that the defence had to prove beyond reasonable 
doubt that the defendant came within the words of s. 2 (1). He added: ‘“‘ They 
have to prove beyond any reasonable doubt that [the appellant] is within those 
words as a reasonable probability ’’. The learned judge dealt with this matter 
more than once in his summing-up. Early in his samming-up he said: 


‘** Let me tell you what Parliament has said, and, after all, that is what 
you and I have got to go by. ‘On a charge of murder, it shall be for the 
defence to prove that the person charged is by virtue of this section not liable 
to be convicted of murder’. That is what Parliament has said: fairly and 
squarely the burden is placed on the defence.” 


A little later on and shortly before the mid-day adjournment he said: 


** Lastly, on this point, if you are not satisfied that he was suffering from 
such abnormality as I have been dealing with, then, members of the jury, 
you must take it from me that it is your duty to reject this defence. Some- 
thing has been said about balance of probabilities and about the burden of 
proof and about doubt, and so on. I prefer to leave you with the simple 
words of the Act of Parliament, ‘. . . it shall be for the defence to prove ’; 
and if it does not, the defence goes.” 


The Attorney-General, who intervened in this case on the appeal, conceded that, 
in view of the decision in R. v. Carr-Briant (1), this was not an adequate 
direction. That case, which is binding on us, decided that where either by 
statute or at common law some matter is presumed against an accused person 
unless the contrary is proved the jury should be directed that it is for them to 
decide that the contrary is proved, that the burden of proof required is less than 
that required at the hands of the prosecution in proving the case beyond a 
reasonable doubt, and that this burden may be discharged by evidence satisfying 
the jury of the probability of that which the accused is called on to establish. This 
case is often cited as showing that where an onus is placed on an accused person 
it may be discharged by proving what would be enough to support a verdict 
in a civil action, and that, to use the words of WILLEs, J., in Cooper v. Slade (2) 
“in civil cases the preponderance of probability may constitute sufficient 
ground for a verdict.” 

The Attorney-General, however, contended that later passages in the learned 
judge’s summing-up corrected any wrong impression the jury might have got 
from the words which we have already quoted. While dealing with the evidence 
of Dr. Orton, the psychiatrist, the learned judge said: 


oer 


The way to do [justice] is to look at the evidence in the light of the whole 
of the facts and ask yourselves quietly and soberly: ‘Am I satisfied that the 
defence have proved that he was suffering in the way indicated?’ ” 

His final direction to the jury was this: 

““The way I would direct you to consider this issue is to look, first, and 
form your own view about the history in the sense of what was the proper 
description of [the appellant’s] working record and his after-care, and so on, 
and then to recall to your minds the doctor’s evidence, and then to ask 
yourselves very carefully: ‘ Out of all these factors which may help to build 
up the picture of a psychopath, or may tend against him, where is the 
balance? > And, members of the jury, unless the balance is brought down in 
favour of abnormality the defence must fail. This is important.” 


(1) 107 J.P. 167; [1943] 2 All E.R. 156; [1943] K.B. 607. 
(2) (1858), 22 J.P. 511; 6 H.L. Cas. 746. 
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But the learned judge nowhere, probably because R. v. Carr-Briant (1) was not 
cited to him, pointed out to the jury the difference between the onus which is on 
the prosecution and that which is on the defence. The last passage which, had 
it stood alone, might have supported the verdict was not, we think, sufficient 
considering the very strong directions which the learned judge had given earlier 
in his summing-up that the burden must rest fairly and squarely on the defence 
and that he would leave the question of probabilities or doubts simply in the 
words of s. 2 (2) of the Act of 1957. We think it must be pointed out to a jury 
in these cases that the burden on the defence is not as heavy as the burden on 
the prosecution. That this is the law of Scotland as well as the law of England 
is clear from H.M. Advocate v. Braithwaite (2), which we have already cited, where 
the Lord Justice-Clerk in concluding his charge to the jury said: 

‘“‘ If you think the balance of probability to be in favour of that defence, 
you must sustain it, and your verdict will be culpable homicide. If, on the 
other hand, doing your duty fearlessly and honestly to the best of your 
ability, you cannot find in the evidence laid before you material to justify 
the conclusion that the balance of probability is in favour of this defence, 
then I have to tell you that it is your duty to return a verdict of murder.” 

If that direction had been given it is indeed highly likely considering the some- 
what vague nature of the psychiatrist’s evidence and the positive evidence of the 
doctors called for the prosecution that the jury would have returned the verdict 
which they did, but in a matter which makes a difference between a capital 
sentence and a sentence only of imprisonment we feel it would be undesirable for 
the court to consider applying the proviso and accordingly we have already 
directed that a verdict of manslaughter should be entered instead of one of 
capital murder and the prisoner sentenced to imprisonment for life. Accordingly 
the appeal is allowed to that extent. 
Appeal allowed. 
Solicitors: Registrar, Court of Criminal Appeal; Director of Public Prosecutions. 

T.R.F.B. 

(1) 107 J.P. 167; [1943] 2 All E.R. 156; [1943] K.B. 607. 
(2) 1945 S.C. (J.) 55. 
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COURT OF CRIMINAL APPEAL 
(Lorp Gopparp, C.J., HitBeERY, ByRNE, SLADE AND DEVLIN, JJ.) 
July 1, 5, 1957 
R. v. VICKERS | 


Criminal Law—Capital murder—Implied malice—Killing due to voluntary act 
causing grievous bodily harm—Homicide Act, 1957 (5 and 6 Eliz. 2, c. 11), 
s. 1 (1). 

By s. 1 (1) of the Homicide Act, 1957: ‘‘ Where a person kills another in the 
course or furtherance of some other offence, the killing shall not amount to murder 
unless done with the same malice aforethought (express or implied) as is required 
for a killing to amount to murder when not done in the course or furtherance of 
another offence.” 

By the above subsection the doctrine of constructive malice is abolished, i.e., 
the principle that the causing of death in the course of committing some felony of 
violence (e.g. rape) other than that which results in the killing amounts to murder, 
but the subsection does not abolish the doctrine of implied malice, and the malice 
aforethought requisite to constitute the crime of murder may still be implied from 
a voluntary act of the prisoner inflicting grievous bodily harm on and causing the 
death of the deceased. 

When, therefore, in the course of committing a burglary, the appellant attacked 
the householder, an elderly woman, with his fists and there was also evidence that 
he had kicked her in the face and she died from the injuries inflicted, and the trial 
judge directed the jury that malice aforethought would be implied if the victim 
had been killed by a voluntary act of the appellant done with intent to cause her 
grievous bodily harm., 

Hep: the direction was right. 

APPEAL against conviction. 

The appellant, John Willson Vickers, appealed against his conviction of 
capital murder under s. 5 (1) (a) of the Homicide Act, 1957, viz., of murder 
done in the course or furtherance of theft, before Hincuciirre, J., and a 
jury at Carlisle Assizes on May 23, 1957. The appellant was sentenced to 
death. In the early hours of Sunday morning, Apr. 14, 1957, the appellant, who 
was a labourer aged twenty-two, broke into the cellar of a shop which was 
occupied by an old woman of seventy-three, a Miss Duckett, intending to steal 
money. At the shop Miss Duckett carried on a prosperous business of grocer 
and tobacconist, and she lived alone on the same premises in two rooms above 
the shop; she was a small woman and the appellant, who lived in lodgings a 
short distance away, knew that she was deaf. While the appellant was in the 
cellar Miss Duckett came down the stairs leading to it and saw the appellant. 
She asked him what he was doing and came towards him, whereupon the appellant 
attacked her with his fists and struck her several blows; she fell down. The 
medical evidence was that Miss Duckett was struck by ten to fifteen blows and 
was kicked in the face by the appellant, and that death was caused by shock 
due to general injuries; the medical evidence was also that the degree of force 
necessary to inflict the injuries sustained by Miss Duckett would be moderately 
severe to quite slight force. 

The appellant now appealed against his conviction inter alia on the ground 
that the judge misdirected the jury when he told them that malice aforethought 
could be implied if the victim was killed by a voluntary act done with the inten- 
tion of causing grievous bodily harm. 


jrabin, Q.C., and I. H. M. Jones for the appellant. 
The Attorney-General (Sir Reginald Manningham-Buller, Q.C.), Nahum, Q.C. 
and D. P. Bailey for the Crown. 
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LORD GODDARD, C.J., delivering the judgment of the court, stated the 
facts and continued: The point that has been raised on the appellant’s behalf 
turns entirely on s. 1 (1) of the Homicide Act, 1957, which came into force this 
year. At the first hearing of the case on July 1, 1957, there not being complete 
unanimity among the members of the court who heard the case, I assembled a 
full court of five members and I am happy to say that there is now complete 
unanimity in the court and the judgment which I am now about to deliver is the 
judgment of the court and is agreed by all the members of it. I should like also 
to say that the court has been much indebted to Mr. Brabin, leading counsel for 
the appellant, for the learned and careful argument which he has put forward on 
behalf of the appellant. There can be no doubt, therefore, that the matter has 
been thoroughly explored and that the court is enabled to give a decision which 
will be a guidance to courts in the future. I should also like to say that in the 
opinion of the court the summing-up of HINCHCLIFFE, J., was quite impeccable 
in this case. 

The pint that is raised is this: s. 1 (1) of the Act of 1957 says: 

‘“‘ Where a person kills another in the course or furtherance of some other 
offence, the killing shall not amount to murder unless done with the same 
malice aforethought (express or implied) as is required for a killing to 
amount to murder when not done in the course or furtherance of another 
offence.” 

The marginal note of s. 1 , which of course is not part of the section, but may be 
looked at as some indication of the purpose, is: “* Abolition of ‘ constructive 
malice ’.” 

‘Constructive malice ” is an expression that has crept into the law—I do not 
think that it will be found in any particular decision, but it is to be found in the 
text-books—and is something different from implied malice. The best illustration 
of constructive malice which has generally been given is that if a person caused 
death during the course of his carrying out a felony which involved violence, that 
always amounted to murder. There were cases in which a man was not intending 
to cause death, as for instance where a mere push was given which would never 
have been considered in the ordinary way as one which would cause death, but 
the person pushed fell down and most unfortunately struck his head or broke 
his neck, yet if the act were done, for example, in the course of burglary, it 
amounted to murder. Take the case of rape. If aman raped a woman and in 
order to overcome her resistance proceeded to strangle her, the fact that he might 
only have used a moderate degree of violence in the strangling, in holding her 
throat, would have been no defence. If he did cause death, it would have been 
murder because he caused death during the commission of the offence of rape, 
Another instance of constructive malice, which was always held sufficient to 
amount to murder, was the killing of a police officer in the execution of his duty. If 
a prisoner was resisting arrest, although he might use only a moderate degree of 
violence on a police officer, yet, if he caused the death of the officer, he was, 
before the Act of 1957, guilty of murder. Murder is, of course, killing with 
malice aforethought and ‘“ malice aforethought”’ is a term of art. Malice 
aforethought has always been defined in English law as either an express intention 
to kill such as could be inferred when a person, having uttered threats against 
another, produced a lethal weapon and used it on him, or an implied intention to 
kill, as where the prisoner inflicted grievous bodily harm, that is to say, harmed 
the victim by a voluntary act intended to harm him and the victim died as the 
result of that grievous bodily harm. If a person does an act on another which 
amounts to the infliction of grievous bodily harm he cannot say that he did not 
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intend to go so far. It is put as malum in se in the old cases and he must take 
the consequences. If he intends to inflict grievous bodily harm and the victim 
dies, that has always been held in English law, and was at the time when the Act 
of 1957 was passed, sufficient to imply the malice aforethought which is a neces- 
sary constituent of murder. : 

It will be observed that s. 1 preserves implied malice as well as express 
malice and the words ‘“‘ where a person kills another in the course or furtherance 
of some other offence ” cannot in our opinion refer to the infliction of the grievous 
bodily harm, if the case which is made against the prisoner is that he killed a 
person by having assaulted the person with intent to do grievous bodily harm 
and from the bodily harm which he inflicted that person dies. The furtherance 
of some other offence must refer to the offence that he was committing or en- 
deavouring to commit other than the killing, otherwise there would be no sense 
in it. It was always the English law that if death were caused by a person in 
the course of committing a felony involving violence, that was murder. There- 
fore, in this particular case it is perfectly clear that the words ‘‘ where a person 
kills another in the course or furtherance of some other offence ’’ must be attri- 
buted to the burglary which the appellant was committing. The killing was in the 
course or furtherance of that burglary. He killed his victim in the course of the 
burglary because he realised that the victim recognised him and he therefore 
inflicted grievous bodily harm on her, perhaps only intending to render her 
unconscious, but he did intend to inflict grievous bodily harm by the blows he 
inflicted on her and by kicking her in the face, of which there was evidence. 

Section 1 (1) of the Act of 1957 then goes on: 


** the killing shall not amount to murder unless done with the same malice 
aforethought (express or implied) as is required for a killing to amount to 
murder when not done in the course or furtherance of another offence.” 

It would seem clear, therefore, that what the legislature is providing is that 
where there is a killing, though it may be done in the course or furtherance of 
another offence, that other offence must be ignored. The other offence is not 
taken into consideration. What has to be considered are the circumstances 
of the killing; and if the killing would amount to murder by reason of the 
express or implied malice, then that person is guilty of murder. It is not 
enough that he killed in the course of the felony unless the killing is done in a 
manner which would amount to murder, ignoring the felony which is committed. 
It seems to the court, therefore, that here there is a case of a burglar attacking 
a householder to prevent recognition. The householder died as the result of 
blows inflicted on her—blows or kicks or both—and if s. 1 of the Act of 1957 had 
not been passed there could be no doubt that the attacker would have been guilty 
of murder. He is guilty of murder because he has killed a person with the 
necessary malice aforethought being implied from the fact that he intended to 
do grievous bodily harm. 

I will now briefly refer to the summing-up of Hincucuirrs, J., which the 
court thinks is quite impeccable. He put the matter, I think, exceedingly well. 
He said to the jury: 

‘Tf you are not satisfied that the charge of capital murder has been proved, 
that is to say, if you are in doubt whether the accused man had the intention 
to inflict grievous bodily harm on Miss Duckett, it is right that, in those 
circumstances the accused would be guilty of manslaughter, if you were 
satisfied that the accused had brought about the old lady’s death without 
any malice, without any intention to do her grievous bodily harm.” 

Again, he said: 
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“Tf capital murder is not so proved and you come to the conclusion 
that the accused killed Miss Duckett without any malice, that is, without 
intending her any harm, or only trifling harm, then your verdict will be one 
of guilty of manslaughter ”’ 

—for instance, a push to get her out of the way. Further, he said: 

“Murder is with the intention to kill or to do grievous bodily harm; 

manslaughter is an unlawful killing, but without any intention.” 


Finally he gave this direction to the jury: 

“* Malice will be implied, if the victim was killed by a voluntary act of 
the accused—and here is the importance of what I am going to say— 
done with the intention either to kill or to do some grievous bodily harm. 
The grievous bodily harm need not be permanent, but it must be serious, 
and it is serious or grievous if it is such as seriously and grievously to inter- 
fere with the health or comfort of the victim . . . Ask yourselves: Is it 
proved that the accused man killed Miss Duckett with malice, that is, when he 
struck the blows he intended to do her serious bodily harm? ” 


The court desires to say quite firmly that in considering the construction of 
s. 1 (1), it is impossible to say that the doing of grievous bodily harm is the other 
offence which is referred to in the first line and a half of the sub-section. It 
must be shown that independently of the fact that the accused is committing 
another offence, that the act which caused the death was done with malice 
aforethought as implied by law. The existence of express or implied malice is 
expressly preserved by the Act of 1957 and, in our opinion, a perfectly proper 
direction was given by H1ncucuiFFe, J., to the jury, and accordingly this appeal 
fails and is dismissed. 


+ 


Appeal dismissed. 


"rT 


Sdticitogs : Registrar, Court of Criminal Appeal; Director of Public Prosecutions. 
 s T.R.F.B. 
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QUEEN’S BENCH DIVISION 
. Lorp GopparpD, C.J., SLADE AND GorRMAN, JJ.) 
July 8, 9, 1957 
NORRIS v. EDMONTON CORPORATION 


Town and Country Planning—Enforcement notice—No appeal by occupier— 
Subsequent summons for default in complying with requirements of notice— 
Evidence tendered by occupier to show user of land prior to his occupation— 
Whether evidence admissible when matter not raised by appeal—Town and 
Country Planning Act, 1947 (10 & 11 Geo. 6, c. 51), s. 23 (4), 8. 24 (3). 

On Jan. 18, 1956, an enforcement notice was served by the local planning 
authority on the occupier of certain land requiring him to discontinue within 
twenty-eight days the use of the land for car breaking, car repairs, and car sales. 
The occupier did not appeal against the notice under s. 23 (4) of the Town and 

Country Planning Act, 1947, and did not discontinue the use of the land for those 

purposes. On Dec. 4, 1956, an information was preferred on behalf of the local 

planning authority against the occupier, under s. 24 (3) of the Act, alleging that he 
had unlawfully made default in complying with the requirements of the enforce- 
ment notice. At the hearing of the information the occupier sought to call evidence 
to show user of the land prior to the date when he became occupier in order to prove 
that his use of the land did not constitute development within the meaning of the 
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Act, but the justices refused to admit the evidence on the ground that it was not 
open to him to raise in proceedings under s. 24 (3) of the Act matters which he 
could have raised on an appeal under s. 23 (4) and they convicted the appellant. 
On appeal, 

Hep: (i) that the justices were right in holding that, if there was a matter 
which could have raised on appeal under s. 23 (4) and had not been so raised, that 
matter could not be raised as a defence to a prosecution for contravention of the 
enforcement notice. Perrins v. Perrins (1951) (115 J.P. 346) applied. 

(ii) that the contention that the user did not constitute development within the 
meaning of the Act could have been taken on appeal against the enforcement 


notice. 
East Riding County Council v. Park Estate (Bridlington), Litd., (1956) (120 J.P. 380), 


applied. 

Keats v. London County Council (1954) (118 J.P. 548) not followed, as having 
been overruled by Hast Riding County Council v. Park Estates (Bridlington), Lid. 
(supra). 

CasE StaTED by Middlesex justices. 

At a magistrates’ court sitting at Tottenham on Jan. 15, 1957, an information 
was preferred by the Edmonton Borough Council against the appellant, Norris, 
under the Town and Country Planning Act, 1947, s. 24 (3), alleging that on the 
land forming the rear part of No. 160, Town Road, Edmonton, he did unlawfully 
make default in complying with the requirements of an enforcement notice 
dated Jan. 16, 1956, served on him by the respondents requiring him to dis- 
continue within twenty-eight days the use of the land for car breaking, car 
repairs and the sale of cars and to restore the land to its ecndition (as a domestic 
yard to a dwelling-house) before such development took place contrary to s. 23 
and s. 24 of the Town and Country Planning Act, 1947. 

At the hearing of the information the following facts were found. An enforce- 
ment notice dated Jan. 16, 1956, in respect of his use of a yard at the rear of 
No. 160, Town Road, Edmonton, was served on the appellant on Jan. 18, 1956. 
On Jan. 16, 1956, and on all subsequent material dates the appellant, as was 
accepted by the parties, was the occupier of the yard in question and used 
it for car breaking, car repairs and the sale of cars. On Oct. 17, 1956, the 
appellant was the occupier of the yard and was continuing to use it for car 
breaking and car repairs, contrary to the enforcement notice. The appellant 
did not appeal against the enforcement notice to the justices under s. 23 (4) 
of the Town and Country Planning Act, 1947, and he had neither discontinued 
the said use of the yard, nor restored the land to its condition before the develop- 
ment took place as required by the enforcement notice. 

The appellant contended that he was entitled to call evidence of the user of 
the yard prior to the date when he became occupier, in order to prove that his 
said use of the land did not constitute development within the meaning of the 
Town and Country Planning Act, 1947, namely, that it did not constitute 4 
material change of use within the meaning of that expression in s. 12 of that Act. 

The respondents contended that the appellant was not entitled to call such 
evidence because it was not open to him to raise in proceedings under s. 24 (3) 
of the Town and Country Planning Act, 1947, matters which he could have 
raised in an appeal under s. 23 (4). The justices accepted the respondents’ 
contention and refused to admit the appellant’s evidence as to the user of the 
yard prior to the date of the enforcement notice. He was found guilty and fined 
£5 and he now appealed. 

Widdicombe for the appellant. 

Turner-Samuels for the respondents. 


LORD GODDARD, C.J.: This is a Case stated by justices for the county 
of Middlesex before whom the present appellant was summoned for making 
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“default in complying with the requirements of an enforcement notice 
dated Jan. 16, 1956, served by the Edmonton Borough Council requiring 
him within the time specified therein to discontinue the use of the said land 
for car breaking, car repairs and sale of cars and to restore the land to its 
condition before such development took place as a domestic yard to a 
dwelling-house, contrary to s. 23 and s. 24 of the Town and Country Planning 
Act, 1947.” 

The case is one of some difficulty and complexity and I wish that the appro- 
priate Ministry would take notice of the difficulties which have arisen in the 
application of this somewhat obscure Act. Viscount SIMoNDs in the most recent 
case in the House of Lords, Hast Riding County Council v. Park Estate (Bridling- 
ton), Ltd. (1) described that case as raising an exceptionally difficult point, and 
one on which there are authorities which it is not easy to reconcile one with 
another. 

The enforcement notice reads: 

*“‘ Whereas you are the occupier of land situate at and forming the rear 
part of 160, Town Road, Edmonton, N.9, and whereas on or about October, 
1955, the land above described was developed by the use thereof for car 
breaking, car repairs and sale of cars, and whereas such development before- 
mentioned was carried out without the grant of planning permission required 
under Part 3 of the Town and Country Planning Act, 1947. Now therefore 
the mayor, aldermen and burgesses of the borough of Edmonton acting by 
the council of the said borough on behalf of the county council of the 
administrative county of Middlesex as local planning authority in exercise 
of the powers contained in s. 23 and s. 24 of the said Act of 1947 hereby give 
you notice to discontinue the use of the said land for car breaking, car repairs 
and sale of cars and to restore the land to its condition before such develop- 
ment took place as a domestic yard to a dwelling-house within twenty-eight 
days of the date on which this notice takes effect. This notice shall, subject 
to the provisions of s. 23 of the said Act, take effect on the expiration of 
twenty-eight days after the service thereof upon you.” 


That is dated Jan. 16, 1956, and it calls in perfectly clear terms for the dis- 
continuance of the use of this land to take place within twenty-eight days of 
Jan. 18, the date on which the notice was served. 

The appellant did not appeal against the notice. It has been contended here 
that he could not appeal. When he was summoned for not complying with the 
notice he contended that he was 


“entitled to call evidence of the user of the yard prior to the date when 
he became occupier in order to prove that his said use of the land did not 
constitute development within the meaning of the Town and Country 
Planning Act, 1947, namely, that it did not constitute a material change 
of use within the meaning of that expression in s. 12 of the said Act of 
1947.” 
The justices held that he was not entitled to call that evidence because, if he 
desired to raise that point, he should, under the Act, have appealed to the 
justices against the enforcement notice by separate proceedings, and, as he did 
not, the notice was effective and could not be challenged on that ground. 

No one suggested that the notice was defective in form. No one suggested 
that it was directed to the wrong person. No suggestion was made that the 
court could look on the notice as a nullity in the sense that it was bad on its 


(1) 120 J.P, 380; [1956] 2 All E.R, 669; [1957] A.C. 223, 
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face because it did not comply with some provision of the Act. A person who is 
served with what purports to be a notice but is not such a notice as the Act 
requires, can ignore it because it does not comply with the Act. He can treat 
the piece of paper served on him as a nullity and take no notice of it. That 
point, however, is not taken here. The appellant desired to take the point that 
there was no development, and that, therefore, he could not be called on to do 
that which the notice required him to do. 
Section 23 (4) of the Town and Country Planning Act, 1947, reads: 


““If any person on whom an enforcement notice is served under this 
section is aggrieved by the notice, he may, at any time within the period 
mentioned in the last foregoing sub-section, appeal against the notice to a 
court of summary jurisdiction for the petty sessional division or place 
within which the land to which the notice relates is situated; and op any 
such appeal the court—(a) if satisfied that permission was granted under 
this Part of this Act for the development to which the notice relates, or that 
no such permission was required in respect thereof, or, as the case may be, 
that the conditions subject to which such permission was granted have 
been complied with, shall quash the notice to which the appeal relates; 
(b) if not so satisfied, but satisfied that the requirements of the notice 
exceed what is necessary for restoring land to its condition before the 
development took place, or for securing compliance with the conditions, 
as the case may be, shall vary the notice accordingly; (c) in any other case 
shall dismiss the appeal.” 


Then s, 24 (1) provides: 


“If within the period specified in an enforcement notice, or within such 
extended period as the local planning authority may allow, any steps 
required by the notice to be taken (other than the discontinuance of any 
use of land) have not been taken, the local planning authority may enter on 
the land and take those steps . . . and if that person, having been entitled 
to appeal to the court under the last foregoing section, failed to make such an 
appeal, he shall not be entitled in proceedings under this sub-section to 
dispute the validity of the action taken by the local planning authority 
upon any ground which could have been raised by such an appeal.” 


Section 24 (3) provides: 


** Where, by virtue of an enforcement notice, any use of land is required to 
be discontinued, or any conditions are required to be complied with in respect 
of any use of land or in respect of the carrying out of any operations thereon, 
then if any person, without the grant of permission in that behalf under this 
Part of this Act, uses the land or causes or permits the land to be used, or 
carries out or causes or permits to be carried out those operations, in contra- 
vention of the notice, he shall be guilty of an offence . . .” 


Two points are raised-in this case. Counsel for the appellant, who has argued 
this case with great care and has called our attention to all the necessary cases, has 
submitted that his client’s contention that there had been no development, 
because he was only using the land in the same way as it had been used by his 
predecessor, was a point which could not be dealt with by the justices by way 
of appeal. For that purpose he cited Keats v. London County Council (1). 
In that case this court, in a judgment delivered by PARKER, J., to which I was @ 
party, decided that on an appeal to a court of summary jurisdiction under 


(1) 118 J.P. 548; [1954] 3 All E.R. 303, 
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s. 23 the court of summary jurisdiction must assume that the development 
had taken place. That case seems to me, however, to be inconsistent with 
the latest decision on this Act, a decision of the House of Lords, by which we 
are bound, in Hast Riding County Council v. Park Estate (Bridlington), Ltd. (1) 
in which the House of Lords have decided that any objection (other than an 
objection on the ground that the notice is a nullity as not complying with the 
provisions of the Act) that can be taken to the notice is one which the justices 
have power to entertain. 
The words of s. 23 (4) of the Town and Country Planning Act, 1947, are: 


“. . . (a) if satisfied that permission was granted under this Part of this 
Act for the development to which the notice relates, or that no such per- 
mission was required in respect thereof . . .” 


It appears to me that the House of Lords have decided that if a person is objecting 
that he did not need planning permission for whatever reason, his remedy is to 
appeal to the justices in petty session. Lorp EveRSHED, who was a party to the 
decision of the House of Lords, said: 


“The words in s. 23 (4), ‘no such permission was required in respect 
thereof ’, are clearly capable of application to any case in which permission 
was not, in truth, required under the Act of 1947, whether because the 
development was of a kind which, by the terms of the Act, called for no 
permission, or because the development, by reason of the date when it was 
carried out, was outside the scope of the Act altogether.” 


I am doing the appellant no injustice if I say that what he desired to contend 
was that the development was of a kind which called for no permission under the 
Act because it was altogether outside the scope of the Act by reason of the date 
when it was carried out. But whether he desired to contend that it was not 
development at all or that it was not a development to which the Act applied, 
it seems to me that the House of Lords has said that that is a matter which the 
justices can deal with on an appeal. The leading judgment in the case was that 
of Viscount Srmonps, and I think Lorp Srmonps, taking his judgment altogether, 
was clearly deciding in exactly the same way that Lorp EversHED decided. 

The next point that arises is: Can this point be raised afterwards when the 
man is prosecuted for not complying with the notice, or is the prevention which 
is put on his raising the point only applicable if he is sued for the expenses of the 
local authority in carrying out the removal or remedying the development 
which is said to have taken place? That point seems to me to have been decided 
by this court in terms in Perrins v. Perrins (2), which, so far as I know, has not 
been subject to any criticism in any higher court, it may be simply because the 
exact point has not been raised in any higher court. At any rate, the decision 
is binding on us, and the case decided that, if a matter which could be raised 
by way of appeal had not been raised by appeal, it could not afterwards be 
raised as a defence when a prosecution was brought for disregarding the notice. 
The way in which I put it in delivering the leading judgment of the court in 
Perrins v. Perrins (2), was: 

“That provision seems to have been expressly enacted to limit the 
defences that might be pleaded. It leaves it open for a person sued to take 
other objections, for instance, that the work done by the local authority 
was unnecessary, in the sense that they have done more work than was 
necessary, or that the work was done at an unreasonable cost [that is, if 


(1) 120 J.P. 380; [1956] 2 All E.R. 669; [1957] A.C. 223. 
(2) 115 J.P. 346; [1951] 1 All E.R. 1075; [1951] 2 K.B. 414, 
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they are suing for the cost], or something of that kind, but it does not entitle 
him to take objection to the notice. If he is not entitled to take objection 
to the notice when he is summoned for the cost of doing the work, it would 
be very odd if he could still take objection when he is prosecuted under 
sub-s. (3) for failing to observe the terms of the notice . . . The offence 
[i.e., the offence against s. 24 (3) of the Act of 1947] is the doing of something 
in contravention of a notice which the previous section says shall be effective 
at the end of twenty-eight days unless an appeal is brought. Therefore, it 
is not for the justices, when a person is prosecuted for the offence of contra- 
vening the notice, to go into the question whether the notice was good or 
bad. When once the notice has become effective, it is the duty of the re- 
cipient, who has had the opportunity of appealing against it and has not 
appealed, to abide by it.” 


That decides that if there was a matter which could be taken to appeal, under 
s. 23 of the Town and Country Planning Act, 1947, a man cannot raise that 
matter as a defence if he is prosecuted for disobeying the enforcement notice. 

I should like to say with regard to Keats v. L.C.C. (1) that my view is that it is 
irreconcilable with East Riding County Council v. Park Estate (Bridlington), Ltd. 
(2) in the House of Lords, and although their Lordships did not refer to Keats v. 
L.C.C. (1) in their speeches, that case must, I think, be taken to be overruled 
by their decision. I cannot reconcile the reasoning of this court in Keats v. 
L.C.C. (1) with the reasoning of the House of Lords in the East Riding case (2). 
With regard, however, to the point that is raised here, Perrins v. Perrins (3) 
is binding on us. Therefore, we must give effect to it and hold that the justices 
were right. As this is a criminal cause or matter (the appellant being summoned 
on an information and dealt with for a default) it is a great misfortune, I think, 
that this case cannot go to the House of Lords. There are still obscure questions 
under this section, and now that I have called attention prominently to Keats v. 
L.C.C. (1), it is very desirable that an opportunity should be given to their 
Lordships to consider that case. Unfortunately, the law does not allow an 
appeal from this court in a criminal cause or matter, but I hope that possibly 
some opportunity may be taken to try to clear up by legislation the obscure 
position which arises under this Act. The provision [s. 23 (4) of the Act of 1947] 
about this appeal to justices against an enforcement notice is a curious one; 
but no doubt there is a very good reason for it. As Lorp EvERSHED pointed out 
in his speech, it is very desirable that owners of property should not be involved 
in the long period of uncertainty as to their rights which might be the consequence 
of their having to wait for steps to be taken under s. 24 of the Act. As it is, in 
my opinion, the justices came to a right decision, and, therefore, this appeal 
must be dismissed. 


SLADE, J.: I agree, and I desire to add only this: The justices refused 
to hear evidence tendered on behalf of the appellant on the ground that it related 
to a point which could have been raised in an appeal. I agree that it could have 
been raised in an appeal under s. 23 (4) of the Town and Country Planning Act, 
1947. The question then arises whether it could not also have been raised 
before the justices in proceedings for contravention of the enforcement notice. 
I respectfully agree with my Lord that this court is bound by its decision in 
Perrins v. Perrins (3). Had the matter been res integra, I should have required 
to hear argument on the true construction of s. 24 (1) and (3). Section 24 (1) 

(1) 118 J.P. 548; [1954] 3 All E.R. 303. 


(2) 120 J.P. 380; [1956] 2 All E.R. 669; [1957] A.C. 223. 
(3) 115 J.P. 346; [1951] 1 All E.R. 1075; [1951] 2 K.B. 414, 
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specifically enacts that where the local planning authority themselves proceed 
to carry out the work required to be done by the notice they can recover the 
cost of doing so from the owner as a civil debt, and provides: 


“. , . and if that person, having been entitled to appeal to the court 
under the last foregoing section, failed to make such an appeal, he shall not 
be entitled in proceedings under this sub-section to dispute the validity of 
the action taken by the local planning authority upon any ground which 
could have been raised by such an appeal.” 


> 


“This sub-section ”’ is sub-s. (1). 

Sub-section (3) of s. 24 deals with the offence which is the subject of this appeal, 
and that sub-section contains no such embargo as appears in sub-s. (1). That 
point, however, is not open to this court in view of its decision in Perrins v. 
Perrins (1), and I agree on both grounds with the opinion expressed by my 
Lord, and that this appeal should be dismissed. 


GORMAN, J.: I agree. 
Appeal dismissed. 


Solicitors: C. Grobel, Son & Co.; Town Clerk, Edmonton. T.RE.B. 
(1) 115 J.P. 346; [1951] 1 All E.R. 1075; [1951] 2 K.B. 414. 


QUEEN’S BENCH DIVISION 
(Lorp GopparpD, C.J., BYRNE AND DEVLIN, JJ.) 
July 2, 3, 10, 1957 
R. v. MARLOW (BUCKS) JUSTICES. Ex parte SCHILLER 


National Insurance—Contributions—Recovery of arrears—Recovery as ‘* penalty ” 
—Default—Committal to prison—Maximum period permissible—National 
Insurance Act, 1946 (9 and 10 Geo. 6, c. 67), s. 54 (1)—Magistrates’ Courts 
Act, 1952 (15 and 16 Geo. 6 and 1 Eliz. 2, c. 55), sched. III (4)—National 


Insurance (Contribution) Regulations, 1948 (S.I. 1948, No. 1417), reg. 19 (5). 

The applicant was convicted under s. 2 (6) of the National Insurance Act, 1946, 
of failing to pay contributions due from him as a self-employed person. He was 
fined £4 and ordered under reg. 19 of the National Insurance (Contributions) Regu- 
lations to pay arrears amounting to £38 8s. 3d. He failed to comply with this order 
and a magistrates’ court committed him to prison for three months. Under s. 54 (1) 
of the National Insurance Act, 1946, and sched. III (4) to the Magistrates’ Courts 
Act, 1952, such a sum is enforceable as a civil debt, and the maximum period of 
imprisonment for default in respect of a sum “ enforceable as a civil debt ” is six 
weeks. By reg. 19 (5) of the regulations of 1948 a sum ordered to be paid under 
reg. 19 for arrears of contributions is ‘‘ recoverable as a penalty.’’ On motion by 
the applicant for certiorari to quash the committal order on the ground that the 
arrears were a sum “ enforceable as a civil debt ’’ and that the period of imprison- 
ment was limited to six weeks, 

HELD, that, once the sum had been ordered to be paid under reg. 19 (5), it 
became recoverable as a penalty and ceased to be “enforceable as a civil debt” 
within the meaning of sched. III (4) to the Act of 1952, and as, under para. 1 of 
that schedule, committal to prison for three months was permitted in the case of 
default in payment of an amount exceeding £20 which was not Enforceable as a 
Civil Debt, the committal order was valid and certiorari must be refused. 


Motion for certiorari. 
The applicant, Paul William Charles de Zille Schiller, applied for an order of 
certiorari to bring up and quash an order, dated Mar. 28, 1957, made by the 
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justices in petty sessions at Marlow, whereby the applicant was committed to 
prison for three months for the non-payment of, so far as is relevant to the 
present proceedings, national insurance contributions arrears amounting to 
£38 8s. 3d. due from the applicant. The committal order was suspended for 
fourteen days. F 


D. A. M. Kemp for the applicant. , 
Rodger Winn for the Minister of Pensions and National Insurance. 


J. M. Milne for the justices. 
Cur. adv. vult. 


July 10. DEVLIN, J., read the following judgment of the court. On July 27, 
1956, an information was laid against the applicant under the National Insurance 
Act, 1946, alleging that in January, 1956, he failed to pay contributions due 
from him under the Act as a self-employed person. The penalty for that offence 
is prescribed by s. 2 (6) of the Act as a fine not exceeding £10. The imposition 
of a fine does not, of course, relieve the offender of his obligation to pay the 
contributions and s. 54 (1) of the Act provides that they 


‘*. . . Shall be recoverable as debts due to the Crown, and without prejudice 
to any other remedy may be recovered by the Minister summarily as a civil 
debt.” 


Furthermore, reg. 19 of the National Insurance (Contributions) Regulations, 
1948, provides that, on conviction, the offender shall be liable to pay, not only the 
sum covered by the conviction, but also (subject to certain conditions) a sum 
equal to the total of other similar contributions which he has failed to pay; and 
further provides, by para. (5), that any sum ordered to be paid under the regula- 
tion ‘‘ shall be recoverable as a penalty ”’. 

On Aug. 30, 1956, the applicant appeared before the Marlow justices and was 
convicted, fined £4 and costs and further ordered, under reg. 19, to pay a total 
of £38 8s. 3d. He has not complied with any part of this order. By the 
Magistrates’ Courts Act, 1952, s. 64, where default is made in paying a sum 
adjudged to be paid by a conviction or order, the court may issue a warrant of 
commitment to prison for a period not exceeding that which is made applicable 
by sched. III. Paragraph 1 of that schedule sets out a table which shows that 
‘“* Subject to the following provisions of this schedule’ the maximum period 
applicable for a sum exceeding £20 is three months. One of the following 
provisions is para. 4, which says: “‘ The maximum period applicable to a sum 
of any amount enforceable as a civil debt shall be six weeks.” 

On Mar. 28, 1957, the justices made a committal order for three months. 
Counsel for the applicant moves for an order of certiorari to quash this order. 
The point is whether the £38 8s. 3d. payable under reg. 19 is a sum “‘ enforceable 
as a civil debt ” within the meaning of para 4 of sched. III. If it is, it is conceded 
that the committal order is bad. The Minister ,of Pensions and National In- 
surance relies on reg. 19 (5) which, as I have said, provides that the sum is to be 
‘“‘ recoverable as a penalty”. Counsel for the applicant submits that this pro- 
vision is ineffective to alter the true character of the £38 8s. 3d., which is that of a 
civil debt; and, further, that the provision is ultra vires s. 8 of the Act under 
which it purports to be made. 

We have been referred to several decisions on other Acts, but, in my opinion, 
the question turns entirely on the true construction of para. 4. We are not here 
concerned with the essential character of the sum, but with the mode of its 
enforcement or recovery. The combined effect of s. 54 (1) and reg. 19 (5) is that 
the sum can be recovered either as a civil debt or as a penalty. But, once its 
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recovery as a penalty has been ordered, I do not think that the sum can any longer 
be described as “ enforceable as a civil debt” within the meaning of para. 4. 

It is understandable that counsel should take the further point of ultra vires. 
It is at first sight surprising that the Minister should be given an option to turn 
what is essentially a civil obligation into a criminal debt, which means, among 
other things, that the defaulter will be deprived of the treatment in prison 
appropriate to a civil debtor. Counsel for the Minister points out that recovery 
as a penalty can be ordered only in relation to an offence for which the defaulter 
has been, or could be, prosecuted; and that, under the Magistrates’ Courts Act, 
1952, s. 126, “‘ fine ” includes pecuniary compensation payable under a conviction. 
But these are general considerations. The validity of the regulation must be 
decided by reference to s. 8 of the National Insurance Act, 1946, which confers 
the power to make it, and which says, in sub-s. (1) (e), that regulations may 
provide for the recovery, on prosecution brought under the Act, of contributions. 
Is this wide enough to authorise recovery as @ penalty? This form of recovery 
of contributions is not new. The substance of reg. 19 has been enacted in all 
Insurance Acts since 1925. Since the Act itself provides in s. 54 (1) for 
recovery as a civil debt, it is difficult to see what can be meant by recovery on 
prosecution except as a penalty, and difficult to suppose that it was intended to 
abandon this well-established remedy. Furthermore, s. 8 (1) (a) shows that the 
collection of national insurance contributions is intended to be co-ordinated with 
the collection of contributions under the National Insurance (Industrial Injuries) 
Act, 1946; and s. 69 of the latter Act (on which, of course, no point on vires can 
be taken) is in the same terms as reg. 19. 

On these grounds I think that the motion fails. [Application having been 
made for costs on behalf of the justices, one set of costs only was ordered to be paid 
by the applicant. The Lorp Curer Justice added: Unless some attack is made 
on the justices, as that they had acted improperly by showing bias or have 
misconducted themselves, the justices should not appear by counsel on these 
applications for prerogative orders. They should take advantage of the pro- 
visions of the Review of Justices Decisions Act, 1872, and, if they do more than 
that, they will not get costs.] 

Motion dismissed. 

Solicitors: Giffen, Couch & Gilmore; Solicitor, Ministry of Pensions and National 
Insurance; Preston, Lane-Claypon & O'Kelly, for Reynolds, Parry-Jones & 


Crawford, High Wycombe. 
T.R.F.B. 
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QUEEN’S BENCH DIVISION 
(Lorp Gopparp, C.J., SLADE AND GORMAN, JJ.) 
July 11, 1957 


R. « DERBY BOROUGH CONFIRMING AUTHORITY. Ly part 
BLACKSHAW 


Licensing—Ordinary removal——Confirmation—Death of applicant after grant of 
removal, but before confirmation—A pplication by executrix for confirmation 
Licensing Act, 1953 (1 and 2 Eliz. 2, c. 46), s. 22, s. 25. 

Justices having granted an ordinary removal of an off-licence, the licensee died 
before the next meeting of the confirming authority. At the meeting the executrix 
of the licensee applied for confirmation of the removal, but the authority held that 
they had no jurisdiction to deal with the application in view of the licensee's 
death, and they declined to adjudicate. At the time of the meeting the next 
transfer sessions after the licensee’s death had not taken place. The executrix 
applied for an order of mandamus directing the confirmation authority to consider 
her application. 

Hep: that, the licence being still in existence and an order having been made by 
the licensing justices that it should be removed, the confirming authority had 
jurisdiction to consider the application for confirmation made by the executrix, 
the position being different from that which arose where a new licence had 
been granted and the applicant died before confirmation, because in that case the 
licence had never come into existence. An order for mandamus must, therefore, 
issue. 

APPLICATION for order of mandamus. 

The executrix of Harriett Short, deceased, applied for an order of mandamus 
to the Confirming Authority for the County Borough of Derby to consider her 
application for confirmation of an order for the ordinary removal of an off- 
licence. The order for removal, subject to confirmation, was made by the 
licensing justices on Feb. 7, 1957, on the application of Harriett Short. Harriett 
Short died on Mar. 4, 1957, having by her last will and testament appointed the 
applicant herein her executrix. The next meeting of the confirming authority 
after the grant of the removal took place on Mar. 29, 1957, and at that meeting 
the applicant applied for confirmation. The confirming authority intimated 
that they would have confirmed the removal order on the merits of the case, 
but refused to adjudicate on the application on the ground that they had no 
jurisdiction to do so by reason of the death of Harriett Short. The executrix 
applied for mandamus to the authority to consider her application. The next 
transfer sessions after the death.were held on May 9, 1957, and on the application 
of the applicant the licence was then transferred to her. On the application for 
mandamus the confirming authority neither filed an affidavit as to their reasons 
for declining jurisdiction, nor appeared. 

Elwes, Q.C., and H. G. Talbot for the applicant executrix. 

The respondent confirming authority did not appear. 


LORD GODDARD, C.J.: The point which arises is that a Mrs. Short, 
who was the holder of the justices’ off-licence at 62, Green Lane, and was in fact 
the manageress of a company which owned the property, applied on Feb. 7, 
1957, to the licensing justices for an ordinary removal of the licence to 97, Nor- 
manton Road, Derby. The application was granted subject to confirmation; 
the removal order therefore had to be confirmed. On Mar. 4, 1957, before the 
confirming authority met, Mrs. Short died, and the applicant, her executrix, a 
Mrs. Blackshaw, appeared at the confirming authority’s meeting on Mar. 29, 
1957, and applied for confirmation of the order of removal. The justices said 
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that they would have granted confirmation, so her counsel, who was present, 
tells us, but considered that they had no jurisdiction to grant it. 

The justices have not put before this court any affidavit setting out why they 
considered that they had no jurisdiction. It would have been helpful to the 
court if they had, because they probably have a good deal of experience in 
these cases, and we should have liked to have known the reason why the justices 
held that they had no jurisdiction. As they have neither filed an affidavit here 
nor appeared, it is reasonable to suppose that they have come to the conclusion 
that they were wrong. However, that is not enough; we must see that they 
were wrong before we grant a mandamus for them to hear and determine. 

Meanwhile, the applicant has been to the transfer sessions and a transfer of 
the licence to her has been granted; but that occurred after the date of the 
meeting of the confirming authority and the owners of the property and the 
applicant do not want to have to wait until next year, when the confirming 
authority meet again—they only meet once a year—before they can get the 
removal order confirmed. 

Section 25 of the Licensing Act, 1953, deals with cases of ordinary removal 
and provides by sub-s. (2) that ‘‘ The application shall be made by the person 
wishing to hold the licence after removal ” and it provides for the applicant to 
give certain notices. Section 25 (4) reads: 


‘‘ The justices shall not grant an ordinary removal unless they are satisfied 
that no objection to the removal is made—(a) where the licence is a justices’ 
on-licence, by the owner of the premises from which it is sought to remove 
the licence or the holder of the licence; (b) where the licence is a justices’ 
off-licence, by the holder of the licence, or by any person other than the 
owner of the said premises and the holder of the licence, or, as the case may 
be, other than the holder of the licence, whom the justices consider to have 
a right to object to the removal.” 

There was no objection in this case. Then sub-s. (5) is: 

‘“‘ Subject to the preceding provisions of this section, licensing justices 
shall have the same power to grant an ordinary removal as they have to 
grant a new justices’ licence.” 


That means that the justices must take into consideration the same things as 
they would if a new licence were being applied for, and, in particular, whether 
there is a sufficiency or a deficiency in the licensed premises in the district to 
which it is suggested that the licence should be removed. Those are considera- 
tions for the licensing authority, and no doubt the confirming authority can 
take into account the same matters. 

Section 22 (1) of the Act of 1953 provides: 

‘“‘ Where the holder of a justices’ licence dies . . . s. 120 of this Act shall 
not prohibit the sale or exposure for sale of intoxicating liquor by the 
personal representatives . . . during a period ending with the next transfer 
sessions, or, if the next transfer sessions are held within fourteen days after 
the death ... the next transfer sessions but one ”’; 


in other words, that shows that the licence is kept alive and that the executors 
have a right to go to the next transfer sessions and to apply for a transfer of the 
licence either to one of the executors or to anybody whom the executors bring 
forward as a person to whom the transfer should be granted. 

It has been held that, if a person applies to licensing justices for the grant 
of a new licence and, before that licence has been confirmed, the applicant dies, 
the executors cannot apply for confirmation of that licence, or for transfer, 
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because there never was a licence in existence; the licence would only come 
into existence on confirmation. The question which we have to decide is 
whether we can apply that principle to a case of an application for the removal 
of an existing licence. 

In M’Donald v. Hughes (1) @ licensed person died and the executrix was 
continuing to carry on the premises under the provisions of s. 3 of the Licensing 
Act, 1872, which corresponds in most respects with the section which I have 
just read; at any rate it enabled the executrix to carry on. While the licence 
was being carried on by the executrix, a police raid took place on the premises 
and there was a prosecution of the executrix, as a licenced person, for permitting 
gaming on the premises. It was objected that the executrix was not a licensed 
person, but the court considered that she stood in exactly the same position as the 
licensed person. Lorp ALVERSTONE, C.J., in giving judgment, said: 


‘In my opinion, after the death of a person holding such a licence, the 
licence continues to exist for a certain time, provided that the representatives 
of the licensed person come to the next special sessions (held more than 
fourteen days after the death of the licensed person) for a licence; and the 
effect of the interpretation clause is to say that the representative of the 
deceased person is entitled to act as if he or she were a licensed person 
during that period—that is to say, as if he or she were holding the licence.” 


need not read the rest of the judgment. 
The licensee died on Mar. 4, 1957, and the application was made to the con- 
firming authority within fifteen days thereafter; during which period there had 


not been a transfer sessions and the licence had not been transferred. 


In Cooke v. Bolton JJ. (2), which was concerned with the question whether 
an executrix of a licence holder could continue an appeal against the refusal of 
justices to renew a licence, Lorp ALVERSTONE, C.J., said: 


“There is no reason why this case should not go back to the justices to 
be dealt with. The case is governed by the principle of the decision in 
M’ Donald v. Hughes (1). On the death of a licence holder the licence is not 
absolutely void. It remains in existence for the purposes of the repre- 
sentatives of a deceased licensee getting a renewal in his place, and being 
held liable if they carry on the business in breach of the Licensing Acts. 
In my opinion this licence remains in existence for the purpose of enabling 
the representatives to maintain this appeal.” 

The court were not saying that the licence only existed for the purpose of 
enabling the representatives to get a transfer, but also that it enabled them to 
maintain an appeal, because it was for the protection of the licence and the 
licence was still in existence. 

Different considerations apply if a new licence has not been confirmed, so 
that the licence never comes into existence, but I think that the principle in 
Cooke v. Bolton JJ. (2) is enough to support the argument of counsel for the appli- 
cant that, the licence being still in existence and an order having been made by the 
licensing justices that it should be removed, the confirming authority can 
consider, on the application of the executrix, the application for confirmation. 

For these reasons, in my opinion, the order of mandamus should go. 


SLADE, J.: The only doubt that I have felt in this case arose from the 
fact that not only has the court not had the benefit of any argument on behalf 


(1) 66 J.P. 86; [1902] 1 K.B. 94. 
(2) 76 J.P. 67; [1912] 2 K.B. 248. 
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of the confirming authority, but to this moment the court does not know the 
ground on which the confirming authority declined jurisdiction. My Lord has 
already recited the facts and the position is that the licensee during her lifetime 
had in fact obtained an order for removal and her personal representative, 
without first applying for a transfer of the licence to herself, applied for 
confirmation to the confirming authority. It is possible that the confirming 
authority may have taken their view, rightly or wrongly, and declined juris- 
diction, because they felt that, after the death of the licensee, the licence remained 
in force for the benefit of the licensee’s personal representative only for the 
purpose of securing a transfer of the licence to the personal representative. 
That, of course, would be a licence in respect of the premises for which the 
licence was granted and not a removal, which postulates a licence for some 
other premises. 

I cannot speculate on that. I felt doubt because I do not know the grounds 
on which the confirming authority acted, although I am quite satisfied that 
they would not decline jurisdiction capriciously or arbitrarily. In the absence 
of any argument of that kind, I am certainly not prepared to dissent from a 
judgment which holds that the principle in Cooke v. Bolton JJ. (1) applies to a case 
of this kind, particularly as I realise the grave injustice which might operate on 
the personal representative, and, therefore, on the estate, of the deceased licensee, 
in that, having regard to the fact that the next transfer sessions is a long way 
ahead, they were precluded from taking other steps for removal. In this case 
the lease has expired through effluxion of time. I, therefore, agree. 


GORMAN, J.: I agree with my Lords and I would add that in the state- 
ment that was filed pursuant to the Rules of the Supreme Court, Ord. 59, r. 
3 (2), it appears that 

“the chairman [of the confirming authority] whilst intimating that the 

confirming authority would have confirmed the said order on the merits 

of the case, refused to adjudicate on the said application on the ground 
that they had no jurisdiction to do so by reason of the death of the said 

Harriett Short.” 

It seems to me that what the confirming authority were saying there was 
that they could not confirm this removal, because the death of the licensee 
had in law affected the position as far as seeking confirmation of that removal 
was concerned. 

On the authorities here, it is quite clear that that is not right. By s. 22 of 
the Licensing Act, 1953 (which I do not propose to read), certain powers are 
given to an executor of a deceased licensee during the period up to the holding 
of the next transfer sessions or the next transfer sessions but one. I feel it is 
not without importance to point out that the confirming authority in this case 
met before the expiry of time, and in M’ Donald v. Hughes (2) LoRD ALVERSTONE, 
C.J., says: 

“In my opinion, after the death of a person holding such a licence, the 

licence continues to exist for a certain time...” 

There is, therefore, no question of default, if that is the correct word, in the 
application being made in this case by the executrix of the licensee before 
there has been a meeting of the next transfer sessions or the next transfer sessions 
but one. It was held in these two cases, as my Lord pointed out, that certain 
powers were conferred on the executrix of the licensee. 


(1) 76 J.P. 67; [1912] 2 K.B. 248. 
(2) 66 J.P. 86; [1902] 1 K.B. 94. 
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No case has been quoted which specifically provided for the position where the 
application is for a removal of a licence, but there are two passages in M’ Donald 
v. Hughes (1) and Cooke v. Bolton JJ. (2) which, in my view, make it clear that 
it is not going too far to say that on the authorities the executrix has the right 
to apply for confirmation of the removal of the licence. The first passage is 
per Lorp ALVERSTONE, C.J., in M’Donald v. Hughes (1), where he said: 


“In my opinion, a person holding the licence till the next special sessions 
after the death of the licensee is a licensed person within the meaning of 
the Act... °’s; 


and the second one is in Cooke v. Cooper (2), where Lorp ALVERSTONE, C.J., 
again says: 
“On the death of a licence holder the licence is not absolutely void. 
It remains in existence for the purposes of the representatives of a deceased 
licensee getting a renewal in his place, and being held liable if they carry 
on the business in breach of the Licensing Acts. In my opinion this licence 
remains in existence for the purpose of enabling the representatives to 
maintain this appeal.” 


Although there is no case exactly in point, that which has been held in those 
two cases makes it clear that one is not going outside those two cases by saying 
that there is the same power in the personal representative of the deceased 
licensee making application for the confirmation of a removal, a removal having 
been already sanctioned by the justices. That being so, I agree completely with 
what my Lords have said. 

Order of mandamus. 

Solicitors: Corbin, Greener & Cook, for Blackhurst, Parker & Co., Preston. 

T.R.F.B. 
(1) 66 J.P. 86; [1902] 1 K.B. 94. 
(2) 76 J.P. 67; [1912] 2 K.B. 248. 


COURT OF APPEAL 
(Lorp EvVERSHED, M.R., Morris AND PEARCE, L.JJ.) 
--July 11, 1957 


LAW (VALUATION OFFICER) v. WANDSWORTH BOROUGH COUNCIL 
PARKIN (VALUATION OFFICER) v. CAMBERWELL BOROUGH COUNCIL 


Rating—Crematorium—Rated as burial ground—Burial Act, 1855 (18 and 19 
Vict., c. 128), s. 15—Cremation Act, 1902 (2 Edw. 7, c. 8), 8. 4. 

The joint effect of the Burial Act, 1855, s. 15, and the Cremation Act, 1902, s. 4, is 
that land used by a local authority for the purpose of a crematorium is entitled to 
the benefit in respect of rates conferred on a burial ground under s. 15 of the Act of 
1855. 

CasE STaTeED by Lands Tribunal. 

The valuation officers appealed against decisions of the Lands Tribunal, 
dismissing their appeals against decisions of the South West London Local 
Valuation Panel and the South East London Local Valuation Panel. The local 
valuation courts had decided that the descriptions of two hereditaments owned 
and occupied by the council of the metropolitan borough of Wandsworth and 
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the council of the metropolitan borough of Camberwell in the valuation lists 
for their rating areas should, in the first case, be altered from ‘‘ Cemetery and 
two lodges ’’ to ‘‘ Cemetery, lodges and crematorium ”’ and should, in the second 
case, remain unaltered as ‘‘ New cemetery and lodge (excluding crematorium) ”’ 
and that the assessments should be altered as follows: The assessment of the 
hereditament belonging to the Wandsworth Borough Council should be increased 
from £68 gross value and £50 rateable value to £756 gross value and £225 rateable 
value (the valuation officer had proposed £4,125 gross value and £2,750 rateable 
value), and the assessment of the hereditament belonging to the Camberwell 
Borough Council should not be altered and should remain at £50 gross value and 
£47 rateable value (the valuation officer had proposed two assessments: new 
cemetery and lodge £20 gross value and £19 rateable value, and crematorium 
£1,700 gross value, £1,413 rateable value). 

Wandsworth Metropolitan Borough Council (hereinafter called ‘‘ the council ’’) 
were the successors to the Wandsworth, Streatham and Putney Burial Boards 
by virtue of a scheme under s. 4 of the London Building Act, 1899, confirmed by 
Her Majesty in Council on Aug. 7, 1900, and they were also the burial 
authority for the metropolitan borough of Wandsworth. The council owned 
five cemeteries of which one, the Putney Vale Cemetery and Crematorium was 
the subject of the present proceedings. That comprised land acquired on five 
separate occasions, viz., (i) land acquired in 1887 under s. 26 of the Burial Act, 
1852, (ii) land acquired in 1907 under s. 150 of the Metropolis Management Act, 
1855, for the purpose of a refuse-chute, but used after 1926 for burial purposes 
pursuant to a clause in the conveyance of the land and pursuant to the sanction 
of the Minister of Health under s. 9 and s. 29 of the Burial Act, 1852, and (iii), 
(iv) and (v) lands acquired under s. 26 of the Burial Act, 1852, in 1909, 1912, and 
1940 respectively. The land acquired in 1940 had been let since 1952 as a sports 
ground. Between May 5, 1936, and May 25, 1938, the council, acting under the 
Cremation Act, 1902, constructed a crematorium on the land described at (i) 
above and allocated the land described at (ii) above as a garden of remembrance. 
The crematorium was used for the cremation and pulverisation of human remains. 
It was agreed that if it were decided that all the land except that acquired under 
the Metropolis Management Act, 1855, were within s. 15 of the Burial Act, 1855, 
the value of the hereditament should be £756 gross value and £255 rateable value. 

The facts relating to Camberwell Metropolitan Borough Council’s heredita- 
ment were similar as regards the crematorium, but the land comprising the 
garden of remembrance was also acquired under the Burial Acts. 

The valuation officer contended in the case of the council that the parts of 
the hereditament used for or in connexion with the purposes of cremation only 
were not land used for the purposes of a burial ground within s. 15 of the Burial 
Act, 1855, and were therefore not to be assessed in accordance with that section. 
The valuation officer in the case of the Camberwell Metropolitan Borough Council’s 
hereditament contended that the crematorium and garden of remembrance 
should be rated as a separate hereditament and was not land used for the purpose 
of a burial ground within s. 15 of the Burial Act, 1855. The council and Camber- 
well Metropolitan Borough Council contended that the land used as a crema- 
torium (with, in the case of Camberwell Metropolitan Borough Council, the 
garden of remembrance) was entitled to be assessed in accordance with the 
provisions of s. 15 of the Burial Act, 1855, by virtue of s. 4 of the Cremation Act, 
1902. The Lands Tribunal upheld the contention of the council and Camber- 
well Metropolitan Borough Council ((1956), 1 R.R.C. 24). The valuation officers 
appealed. 
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Lyell, Q.C., and P. R. E. Browne for the valuation officers. 
Rowe, Q.C., and Widdicombe for the local authorities. 


LORD EVERSHED, M.R.: This appeal raises an extremely short point 
which has nevertheless caused me no little difficulty. At various dates, one of 
which was in 1887, the council of the Metropolitan Borough of Wandsworth 
acquired certain land now used by them for the purpose of a crematorium and 
ancillary purposes. 

The problem is whether the joint effect of s. 15 of the Burial Act, 1855, and 
s. 4 of the Cremation Act, 1902, gives to the council certain rating relief in 
respect of the land so acquired. Section 15 of the Act of 1855 provides: 


“No land already or to be hereafter purchased or acquired, under the 
provisions of any of the Acts hereinbefore recited, for the purpose of a 
burial ground (with or without any building erected or to be erected thereon), 
shall while used for such purposes be assessed . . .” 


at a higher value than that prescribed by the section. 

One of the Acts thereinbefore recited was the Burial Act, 1852, by s. 26 of 
which power was given to a burial authority to acquire land for the purpose of a 
burial ground. The section provides: 


“For the providing such burial ground it shall be lawful for the burial 
board . . . to purchase from any company or persons entitled thereto any 
cemetery or cemeteries . . .” 


The burial board are now the local authority. It follows, therefore, that, if a local 
authority were shown to have acquired land for the purpose of a burial ground 
under s. 26 of the Burial Act, 1852, and if the land were being so used (and I 
think that the plural “ purposes ” may relate to purposes ancillary to the actual 
cemetery or burial ground) then the authority would be entitled to the rating 
concession. 

Section 4 of the Act of 1902 provides: 

‘** The powers of a burial authority to provide and maintain burial grounds 
or cemeteries, or anything essential, ancillary or incidental thereto, shall be 
deemed to extend to and include the provision and maintenance of 
crematoria.” 

It is not, therefore, in doubt that the power to obtain land for burial purposes 
which s. 26 of the Act of 1852 must ndw be taken to have conferred on a local 
authority extends to enable them to acquire land for crematoria; but does it 
follow that land acquired under that extended power for crematoria purposes is 
entitled to the rating concession? 

As appears to be not uncommon in rating problems, there is in this matter a 
certain scope for anomaly. The powers of acquiring land for burial grounds are 
not exclusively derived from Acts mentioned in s. 15 of the Burial Act, 1855. 
One cannot therefore get assistance by trying tb obtain a result which would 
in any case be uniform; but, as counsel for the council pointed out, such 
anomalies existed before the Act of 1855 and therefore do not really assist in the 
solution of the present case. 

The point of view of the appellant valuation officer can be stated thus:— 
It is true that the Act of 1902 gave to the local authority a power to acquire land 
for a crematorium in addition to its pre-existing power to acquire land for burial 
grounds, but there is nothing sufficient to justify the conclusion that by a side- 
wind, so to speak, the rating concession of s. 15 of the Burial Act, 1855, is thereby 
extended to apply to land acquired for crematoria purposes. When counsel 
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put the argument to us I confess that I found it impressive; but, on the whole, 
I have reached the conclusion that the answer put to us by counsel for the 
council is that which we should accept, and I am comforted by this consideration, 
that the view which counsel for the council has put forward has commended 
itself both to the local valuation court and to the Lands Tribunal. 

My reasons are based on the language of s. 4 of the Act of 1902, when I examine 
it closely : 

‘““The powers of a burial authority to provide . . . burial grounds... . 
shall be deemed to extend to . . . the provision . . . of crematoria.” 


There is no express addition to the powers. The section does not say that in 
addition to the powers to provide burial grounds powers to provide crematoria 
shall be conferred. It does not even say in terms that the powers to provide 
burial grounds should be deemed to include powers to provide crematoria. What 
it says is that powers to provide burial grounds shall be deemed to include pro- 
vision of crematoria; in other words, as I read it, it is saying that the justification 
for the purchase of land for crematoria shall be the invocation of the pre-existing 
power (which remains) to provide burial grounds. The power, which is exercised, 
is the same power. Parliament has said that that power shall be deemed to be 
applicable to the case of provision of crematoria. If that is so, then I come back 
to s. 15 of the Act of 1855 and ask: Under what power was the land here in 
question provided? The answer is, it was provided pursuant to the burial 
ground providing power. 
“No land . . . acquired, under the provisions of any of the Acts herein- 


” 


before recited, for the purpose of a burial ground . . .”, 


etc. The provisions of the Act invoked were those very provisions of s. 26 of 
the Act of 1852. The power used was the power to provide land for a burial 
ground. But as a result of the Act of 1902 that power was available for the 
acquisition of this land although it was for use as a crematorium and not as @ 
burial ground. 

There remains the point made by counsel for the valuation officer, that two 
conditions are requisite for the rating concession: not only must the land have 
been acquired under what I call the burial ground providing Act, but the land 
must be used for (and I am quoting) “such purposes”. I think the plural, 
“such purposes’ introduces what might be called ancillary or comparable 
purposes; but, however that may be, I think that if by reason of my reading of 
8. 4 of the Act of 1902 I am justified in inserting into s. 15 of the Act of 1855 after 
the words “ burial grounds ” by way of expanding periphrasis the words ‘‘ which 
shall be deemed to include a crematorium ”’, then that provides at the same time 
the answer to the question: Is the second condition also satisfied? 

That is, after all, the way in which the President of the Lands Tribunal for- 
mulated his conclusion. In para. 14 he quoted the argument of the Council 
which he accepted, as follows: Counsel for the council 


“‘ submitted that when you read s. 4 of the Cremation Act back into s. 15 
of the Burial Act, you can read it as meaning, ‘ No land already or to be 
hereafter purchased or acquired, under the provisions of the Burial Acts for 
the purpose of a burial ground, a phrase which shall be deemed to include 
the provision and maintenance of a crematorium with or without any 
building [etc.], may be assessed to any rate; and so on.” 


The only divergence which I think I would make from that exposition is this. 
I am not so much reading s. 4 into s. 15, but, in the light of s. 4, I am asking the 
question as regards the land here: Under s. 15 of the Act of 1855 has this land 
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been acquired pursuant to what I have called the burial ground providing 
provisions of the Act of 1852? And I answer that question: It has. Having so 
answered it, I think the way in which the matter is then formulated by the 
President was justified. I should not wish to adopt for the purposes of my 
judgment the later paragraphs of the decision which do not to my mind add 
anything to the main point. 

For the reasons I have given and which the President of the Lands Tribunal 
gave in the first paragraph of para. 14 of his decision, I think that this appeal 
should be dismissed. 


MORRIS, L.J.: I entirely agree. 
PEARCE, L.J.: I agree with what my Lord has said: 


Appeals dismissed. 

Solicitors: Solicitor of Inland Revenue; Town Clerk, Wandsworth; Sharpe, 
Pritchard & Co., for Town Clerk, Camberwell. 

F.G. 


COURT OF APPEAL 
(Lorp EvEeRSHED, M.R., Morris AND PEARCE, L.JJ.) 
July 10, 11, 1957 
LONDON TRANSPORT EXECUTIVE v. BETTS (VALUATION OFFICER) 


Rating—Industrial hereditament—Whole premises used for maintenance of road 
vehicles—Rating and Valuation (Apportionment) Act, 1928 (18 and 19 Geo. 5, 
c. 44), s. 3 (2). 

By s. 3 (2) of the Rating and Valuation (Apportionment) Act, 1928: ‘* For the 
purposes of this Act any place used by the occupier for the housing or maintenance 
of his road vehicles ... shall, notwithstanding that it is situate within the close, 
curtilage or precincts forming a factory and used in connexion therewith, be 
deemed not to form part of the factory...” 

The ratepayer was the occupier of premises known as the Aldenham Road service 
depot or factory. After three and a half years’ service on the road each motor 
omnibus belonging to the ratepayer was sent to the premises, where the body was 
detached and the chassis taken somewhere else for repair. The body was subjected 
to examination, and any part which was found faulty was repaired. It was con- 
tended on behalf of the ratepgyer that the provisions of s. 3 (2) of the Act of 1928 
did not apply to the heredititnent in question because the whole of the premises, 
and not only a part of them, was used for the maintenance of road vehicles, and, in 
any event, the operations carried on on the premises was not maintenance work. 

HELD, (i) the ratepayer could not claim the benefit of de-rating on the ground 
that the whole of the hereditament was used for the maintaining of his road 
vehicles ; 

(ii) the question whether the operations carried on at the premises were main- 
tenance work was one of degree and of fact in which a tribunal of fact was supreme 
so long as it did not overstep the bounds of reasonableness; applying that test, it 
was impossible to say that the tribunal could not reasonably conclude that the 
operations were in truth and reality maintenance of the road vehicles of the 
ratepayer. 

Case Stratep by Lands Tribunal. 

London Transport Executive appealed against a decision of the Lands Tribunal 
dismissing an appeal by the Executive against a decision of a local valuation court 
of Central Middlesex Local Valuation Panel. The local valuation court had 
directed that the hereditament known as Aldenham Depot, Elstree, owned and 
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occupied by the executive, should be entered in Part I of the valuation list for 
Harrow Urban District with a rateable value of £20,300. The executive appealed 
to the tribunal on the ground that at all material times since Aug. 10, 1953, the 
depot had been occupied and used for industrial purposes, the major overhaul and 
re-building of road omnibuses, and ought to be treated as an industrial here- 
ditament in accordance with the Rating and Valuation (Apportionment) Act, 
1928. The Lands Tribunal held that the hereditament was used for the main- 
tenance of the executive’s road vehicles within s. 3 (2} (b) of the Act, and that it 
was, therefore, not an industrial hereditament within the section, and was pro- 
perly entered in Part I of the list. The Executive appealed to the Court of Appeal 
asking for an order remitting the case to the Lands Tribunal with a direction 
(i) that the tribunal was wrong in law in holding that the depot should be entered 
in Part I of the valuation list, and (ii) that the depot should be entered in Part II 
of the valuation list as an industrial hereditament within the meaning of the Act 
of 1928. 

Rowe, Q.C., and Widdicombe for London Transport Executive. 

Lyell, Q.C., and P. R. E. Browne for the valuation officer. 


LORD EVERSHED, M.R.: The question in this appeal is one of the 
liability for rates of premises known as the Aldenham Road services depot or 
factory of London Transport Executive. London Transport Executive is respon- 
sible for the conduct of the London transport services, particularly its omnibus 
services, and the executive has laid down, as part of its working policy, 
that an omnibus (assuming it has not met with some calamity in the mean- 
time) after every three and a half years’ service on the roads goes to this 
factory for “treatment”, to use a neutral word, of a somewhat elaborate 
character. The body of the omnibus is detached from the chassis and at the 
relevant date for the purposes of this appeal the chassis was taken else- 
where for reparation treatment. The body is then subjected at the Aldenham 
road depot to careful examination. Any part that has suffered damage is put 
right either by replacing it or by some other repairing work. That includes 
all the detail of the body like the seating, panelling of the exterior, and 
so forth. Taking an average over a number of omnibuses and over an appreciable 
period, something like twenty-five per cent. of the identifiable parts undergo 
treatment of some kind and a proportion of that twenty-five per cent. are replaced 
by a different new or reconditioned part. 

The body is then replaced on a chassis, leaving an omnibus which might be 
fairly described as being as good as new. Certainly from the photographs it so 
appears. It is, however, a point of significance, and illustrative of one of the 
questions that we have to decide, that any body removed from its chassis at 
the Aldenham depot is by no means necessarily replaced on the same chassis. 
For this purpose all the omnibuses can be treated as of a uniform pattern, so that, 
for the business purpose of the executive, there is no point in putting any given 
body on any given chassis provided only that for licensing and taxation purposes 
there is one identifiable whole. 

The problem arises under s. 3 of the Rating and Valuation (Apportionment) 
Act, 1928, as amended. Section 3 (1) provides: 


“In this Act the expression ‘industrial hereditament’ means a 
hereditament ... occupied and used ... subject as hereinafter provided, as 
a factory ...: Provided that the expression industrial hereditament does 
not include a hereditament occupied and used as a factory ... if it is 
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primarily occupied and used for the following purposes or for any combina- 
tion of such purposes, that is to say...” 


There are then set out under lettered sub-paragraphs six purposes, e.g., those 
of a dwelling-house and a retail shop; but for present purposes the most 
significant is the last: ; 


“‘ (f) any other purposes, whether or not similar to any of the foregoing, 
which are not those of a factory or workshop.” 


Section 3 (2), as amended, provides: 


‘“* For the purposes of this Act—(b) . . . any place used by the occupier for 
the housing or maintenance of his road vehicles . . . shall, notwithstanding 
that it is situate within the close, curtilage or precincts forming a factory .. . 
and used in connexion therewith, be deemed not to form part of the factory 
... but save as aforesaid, the expressions ‘ factory’... have... the same 
meaning as in the Factory and Workshop Acts, 1901 to 1920.” 


The two sub-sections are striking instances of the possible results of referential 
legislation. By adopting this form of words Parliament has produced a result 
so involved and in certain respects so difficult of apprehension that some pro- 
blems which emerge must be almost insoluble; certainly an attempt to follow 
the parliamentary intention is apt to lead one into circular argument. 

The executive claims that the Aldenham depot is an industrial hereditament 
as defined in this section. If it is, it is entitled to the benefit of derating. The 
questions which we have to determine are two. The first is whether the use 
of this factory or the conduct of the operations briefly described falls within 
sub-s. (2) (b) as constituting use for “‘ maintenance of road vehicles ’’. If it does 
not constitute such use, there is nothing to exclude the Aldenham depot from 
being an industrial hereditament and therefore entitled to the benefit of de- 
rating. 

A second point also has arisen. The executive says that the language of sub-s. 
(2) (b) is only applicable to a case in which the place used for the maintenance 
of road vehicles is part only—however great the part, still, part only—of the 
hereditament as a whole; and, since here it can be taken that the operations 
which I have described are carried out on the whole of the hereditament, nothing 
in para. (b) has the effect of excluding this depot from the benefit of the section. 

I will say something of the effect of this section and indicate the extreme 
difficulties which, by the language it has chosen to use, Parliament has presented 
to the court. One asks first whether the hereditament is occupied and used 
as a factory “‘ subject as hereinafter provided’. At this stage in the reading of 
the section the reader has not had indicated to him what is a factory; but he 
finds later in the section the reference to the Factory and Workshop Acts, 
1901 to 1920. The operations conducted at the Aldenham depot qualify the 
premises as a factory under those Acts. But immediately after the opening 
sentence of the sub-section comes the proviso which I have read. So the question 
arises whether, assuming the premises could otherwise properly be regarded as @ 
factory, that prima facie conclusion is displaced by the fact that as a whole 
they are primarily occupied and used for a purpose which is not that of a factory. 

It appears that specific manufacturing operations are carried out on parts 
of the depot. What are known as destination blinds are made there to some ex- 
tent, i.e., devices in the front of omnibuses, so contrived that the conductor 
or driver can by turning a handle indicate to the public where the bus is going. 
So also to some extent are plant and equipment for use in the operations at 
Aldenham. But, judged from a common-sense point of view, the extent of these 
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manufacturing operations is negligible compared with the general scope of the 
whole of the operations—so much so that they could be disregarded on the 
application of the de minimis rule. Moreover, they are not carried out in & 
place devoted exclusively to those manufactures. The manufacture of the new 
blinds takes place in the part of the premises in which existing destination blinds 
are repaired or reconditioned, and substantially the same observation applies 
to the manufacture of the plant and equipment. 

A point somewhat debated was whether the repairing operations (assuming that 
they were maintenance) were such that the hereditament as a whole was in any 
event primarily used for purposes which were not those of a factory. It is 
unnecessary, however, if I have followed the argument, for the court to express 
a conclusion on the matter. When the point comes to be considered, the court 
will have to decide whether para. (b) of sub-s. (2) operates once only and for one 
purpose, or whether, having decided that it applies, one must go on to see whether, 
as a consquence, the proviso to sub-s. (1) has also to be considered. It is 
unnecessary to decide the point here because it is conceded that we should regard 
the operations of repair treatment (I use a neutral phrase) as being carried on 
in the whole of the depot to the exclusion of everything else, so that the here- 
ditament is either wholly used for the purpose of maintenance of road vehicles 
or none of it is so used, according to whether the repair treatment is or is not 
maintenance. 

Section 3 (1) only affords no clue to whether the operations being carried on are 
those of a factory. Sub-section (2) begins: ‘‘ For the purposes of this Act’. 
I take it, therefore, as stating that for the purposes of this Act the word 
“factory” has certain meanings, and, similarly, for the purposes of this Act 
certain places are not be regarded as part of the factory. The essential words 
are: 


‘“‘ For the purposes of this Act . . . any place used by the occupier for... 
maintenance of his road vehicles . . . shall, notwithstanding that it is situate 
within the close, curtilage or precincts forming a factory ... and used in 
connexion therewith, be deemed not to form part of the factory, ... but 
save as aforesaid ... ‘factory’”’, 


has the meaning contained in the earlier legislation. 

First, there must be something which is a factory within the Act; then part 
of that hereditament must be used for purposes which under factory legislation 
would still be clearly factory purposes, but by reason of the nature of those 
operations is to be deemed not to form part of the factory at all. 

It is unfortunate that Parliament, having previously directed the reader’s 
attention to the phrase “‘ for purposes of a factory ”, departs from that formula 
and refers to a place used for a particular purpose being deemed not to form 
part of the factory. It might have been easier if it had adhered to the previous 
formula and said that a place used for the particular purpose ‘“‘ shall be deemed 
not to be used for factory purposes’’. Still, it has not done so, and the argument 
of counsel for the executive is that Parliament has not said ‘ shall be deemed not 
to be or to form part of the factory ” but has confined itself to saying ‘‘ to be 
deemed not to form part of the factory’. It is contended that by the very 
language used Parliament shows that this first part of sub-s. (2) (b) is limited in 
its application to those cases only in which the place used for maintenance is a 
definable part of what is otherwise a factory, falling short by some fractional 
margin however small of the whole. At first sight, that result is undoubtedly one 
which the use of the formula ‘‘ be deemed not to form part of the factory ” does 
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much to support; but, if that argument is right, the result is highly capricious if 
indeed not illogical to the point of absurdity. 

Section 3 (1) (f) provides that a hereditament which otherwise would qualify 
as an industrial hereditament by virtue of its use as a factory, does not so qualify 
if it is primarily used for a purpose which is not the purpose of a factory, 
Sub-section (2) (b) is saying that for the purposes in hand part of a factory 
(which I will assume occupies ninety per cent. of it) used for the maintenance of 
road vehicles is not deemed to be part of a factory. It would be strange if para. 
(f) of sub-s. (1) had no application to the case where ninety per cent. of the total 
use of the hereditament was of a nature that took that part wholly outside the 
scope and definition of a factory altogether. It is conceded by counsel for the 
executive that, if an undertaking is a “ factory’? but ninety per cent., or any 
part less than one hundred per cent., of it is used for the maintenance of road 
vehicles, the occupier will be deprived of the benefit of derating as to that part; 
but he says that if the whole one hundred per cent. is used for the maintenance 
of road vehicles, then he can get the benefit of derating for the totality. I should 
be very reluctant to read this paragraph in a way which would produce that 
result. On the whole, notwithstanding the absence of the words “to be or” 
where they would be expected, I do not feel that the language is so compelling 
as to lead me to that conclusion; and I find assistance in the few words, 
* notwithstanding that it is situate within the close ’’, etc. The formula “‘ close, 
curtilage or precincts ”’ is one that may be found in the earlier factory legislation, 
but according to the plain sense of the language, the paragraph is, I think, saying: 
‘* any place used for the maintenance of road vehicles notwithstanding that it is— 
[I paraphrase that as ‘ even though it be ’]—within the close, the confines, of a 
factory, still is not to be deemed part of the factory; and if it so happens that the 
place is the whole, then none of it forms part of the factory and the whole is 
excluded ”’. I do not say the language is wholly happy, but I cannot find such a 
construction to be subversive of the meaning of the words used. I think that such 
a reading of the paragraph gives common sense and coherence to the two sub- 
sections read together. 

It was said that the point was determined in Potteries Electric Traction Co., 
Ltd. v. Bailey (1). In that case the company owned and operated a fleet of 
omnibuses and on the premises in question operations were carried out which, 
with one exception, were not directly on the vehicles themselves, brought 
there for the purpose, but on the component parts to be used in the reparation of 
the vehicles. In the Court of Appeal the view had been taken that work which 
could be described as maintenance work on these individual parts or manufacture 
of the parts themselves should be regarded as constituting maintenance of the 
vehicles, because the parts when so made or reconditioned were intended to be 
used substantially, though not in fact exclusively, for the specific purpose of 
repairing or maintaining the vehicles. The House of Lords held that that view 
was incorrect and that the destination of the component parts when made or 
repaired was irrelevant for the purposes in hand. If the parts had not been made 
or repaired on these premises, they would have had to be bought elsewhere, 
and one was not entitled to pay regard to the circumstance that the purpose of 
making and repairing these parts was in order that the company should not have 
to buy them but should be able to use them for the reparation elsewhere of its 
vehicles. 

There was one exception to the general conclusion. A defined part of the 
hereditament was used as a paint shop where the vehicles were painted or re- 


(1) 95 J.P. 64; [1931] A.C. 151, 
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painted, and the House of Lords agreed with the court below in treating that 
identifiable part as constituting a place used for the maintenance of vehicles 
within sub-s. (2) (b) of the Act, so that to that extent the part of the whole was 
excluded from the factory definition. 

Counsel for the executive drew our attention to the fact that, according to the 
Case for the appellant in the report, the point with which we are now concerned 
under sub-s. (2) (b) was directly raised together with a number of other points. 
From the facts that I have stated, however, the question in the end plainly did 
not arise for determination, the House being left with a situation in which a 
definable and relatively small part only of the hereditament constituted a place 
used for the maintenance of road vehicles. But reliance was placed by both sides 
on the language used particularly by Lorp THANKERTON, when he said: 


‘** Sub-sections (1) and (2) [of s. 3 of the Rating and Valuation (Apportion- 
ment) Act, 1928] appear to me to lay down three conditions which must be 
complied with in order to qualify the hereditament to be entered in the 
special list as an ‘industrial hereditament ’"—namely:—(a) That the 
hereditament, or some part of it, is occupied and used as a factory or 
workshop within the meaning of the Factory and Workshop Acts, 1901 to 
1920; (b) if so, that any place used by the occupier for the housing or 
maintenance of his road vehicles or as stables, which is within the close, 
curtilage or precincts forming such factory or workshop, is to be deemed 
not to form part of such factory or workshop for the purposes of s. 3, and (c) 
if such hereditament is primarily used and occupied for any of the purposes 
specified under heads (a) to (f) of the proviso to sub-s. (1), then the 
hereditament is not an industrial hereditament.” 





The fact that counsel for both parties have relied on that language as support- 
ing their respective but divergent contentions emphasizes that, as I think, 
Lorp THANKERTON was not directing his mind to this point at all and certainly 
not attempting to answer it. For the reasons given I say no more on whether 
the language of his para. (c) supports the view that, having reached an answer 
under sub-s. (2) (b), one still has to consider primary use under para. (a). 
Though Lorp THANKERTON’s para. (b) follows substantially s. 3 (2) (b) his 
para. (b) is not a transliteration of the words of sub-s. (2) (b), and, indeed, counsel 
for the executive relied on that as indicating that Lorp THANKERTON was 
construing sub-s. (2) (b) so as to provide for him the answer to the present case. 
I have been unable, however, to find any clear answer to the present problem 
in the language which I have read, and in my judgment the Potteries case (1) 
cannot be relied on as providing any answer sufficient to guide or direct us in the 
present case. I do not find anything in the opinions either of Lonp THANKERTON 
or of any of the other noble Lords which compels me to a conclusion different 
from that already indicated as to the meaning of sub-s. (2) (b). In my judgment, 
accordingly, it follows that the executive cannot claim the benefit of derating 
on the ground that, if it is maintaining its road vehicles at the Aldenham depot, 
it is doing so on the whole of the hereditament and so is able to say that para. 
(b) of sub-s. (2) does not apply to it. I think on that hypothesis it does. 

It is therefore necessary to consider the second question, whether what the 
executive is doing at the Aldenham Road depot is maintenance as that word is 
used in the paragraph. It is pointed out by counsel for the valuation officer 
that the word ‘‘ maintenance ’’, a common English word, is not qualified by any 
adjective. There are references to operations in the Potteries case (1) as being 


(1) 95 J.P. 64; [1931] A.C, 151, 
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“ ordinary ’’ maintenance, and in their context the words were used in contrast, 
to operations which could not be called maintenance at all; but, again, I am 
satisfied that nothing in that case provides any guide to the problem here. 

In his very lucid decision, the member of the Lands Tribunal referred to several 
cases cited to him which were also cited to us. In Hall & Co., Lid. v. South-East 
Area of Surrey Assessment Committee (1) CHARLES, J., said: 


“ The words [maintenance, etc.] depend upon the circumstances and facts 
of each case, necessarily fluctuating, and, as they fluctuate, changing 
from overhaul to maintenance, or maintenance to overhaul. It is indeed 
a matter of degree, and being a matter of degree, it is clear in my judgment 
that it is a matter of determination of fact upon the evidence.” 


I agree. I think it is a matter of degree to be judged according to the circum. 
stances of the case, and to the facts which I have already mentioned I will now 
make some slight additions as being to my mind highly relevant in considering 
the circumstances of this case. 

London Transport Executive is responsible for a large fleet of omnibuses in 
London. An undertaking with those responsibilities plainly has to determine 
on some standard, not only of efficiency and safety, but also I think of con- 
venience, and indeed of appearance. I have already said that their omnibuses, as 
I understand the facts of the present case, may be taken as identical in design. 
Any parts would therefore be interchangeable from one vehicle to another. It 
seems to me from the facts that the practice of taking these omnibuses every 
three and a half years to the Aldenham depot and there subjecting them to the 
close scrutiny and treatment which they receive is a manifestation of a policy 
aimed at keeping on the roads of London omnibuses having a standard of effi- 
ciency, safety and appearance which in the exercise of its statutory duties the 
executive thinks proper. The question is whether what is done, this series of 
operations which takes three weeks in respect of any individual vehicle, can 
reasonably be called maintenance as that word is ordinarily understood; or 
whether they amount to reconditioning or reconstruction or something which 
should be described by some word with a significance distinct from maintenance. 

The matter was expressed at the end of the decision by the tribunal in the 
following language: 

“‘ As in all questions of degree it is not easy to say on which side of the 
line a certain process may be said to fall but after a careful consideration of 
the evidence in the light of the view which I had of the depot on Sept. 19, 

I have arrived at the decision that the processes carried out at the depot 

can properly be described as the maintenance of vehicles. It is, I think, 

material that at the material dates, no manufacture of new parts other than 
destination blinds was taking place at the depot. The work done at the 
depot was work necessary to maintain the vehicles as a fleet in running 
condition, and the fact that, in order to carry out the work more expeditiously 
and efficiently, reconditioned parts were substituted in place of recondition- 
ing and replacing the defective parts actually removed cannot in my 
view change what is in fact a repair into a reconstruction. Nor I think can 
the fact that, instead of dealing with each dented plate or mudguard as the 
damage occurs, such repairs are carried out to a programme, alter the 
essential character of the work. Looking at each of the individual processes 
they seem to me to fall clearly within what, if one was dealing with a single 
vehicle, might properly be called maintenance, and I do not think that 


(1) (1933), 18 R. & L.T. 77. 





12 


veral 
East 


ts 
1g 
d 


um- 
LOW 


ring 


3 in 
ine 
on- 
, &S 
gn. 

It 
ery 
the 
icy 
ffi- 
the 

of 
an 

or 
ch 
ce. 


he 





VA 





—_— 


Justice of the Peace and Local Government Review Reports, October 19, 1957. ad 
YT a | . 
UNIV. OF Micr 


NOV4 1957 
121 LOCAL GOVERNMENT REVIEW REPORTS 537 
. 7* MOWARY 


because they are done collectively to a fleet of vehicles they can be said 

to lose this character.” 

I find in that exposition of his conclusion no error in law. It is not to be for- 
gotten that, according to the Lands Tribunal Act, 1949, the decision of the 
Lands Tribunal on questions of fact is final. Section 3 (4) so provides, giving, 
however, the right to an aggrieved party to take the matter to this court as being 
erroneous in point of law. In B.P. Refinery (Kent), Ltd. v. Walker (1) questions of 
degree again arose, and we then considered to what extent it was competent 
or proper for this court to substitute a conclusion of its own for that of the 
tribunal on these questions of degree. Cases may arise (and in certain instances 
they arose in the B.P. Refinery case (1)) in which this court thinks that the tribunal 
has misdirected itself as a matter of law in reaching its conclusion on the question 
of fact—in that case whether specfic things were buildings or in the nature of 
buildings. We considered in that case fully the extent of the right and duty of 
this court to interfere in matters of that kind. After stating that the tribunal may 
misdirect itself and thereby expose its decision to review, DENNING, L.J., said: 

‘*There is, however, a considerable area where two reasonable men, 
each of whom properly understood the statute, could reasonably come to 

different conclusions. In such cases the mere fact that the tribunal comes to a 

different conclusion from that to which some of the members of this court 

might come does not mean that the tribunal falls into an error in point of 

law. The question is then one of degree in which the tribunal of fact is 

supreme so long as it does not step outside the bounds of reasonableness’’, 
and he supported that conclusion by certain references to authorities. 

I apply that test here. I am not to be taken as saying that had I tried this case 
I would have come to a different conclusion, but I find it impossible to say that 
a tribunal properly understanding the statute could not reasonably conclude, 
in the special circumstances of this case and against the background of the whole 
operations and the responsibilities of the London Transport Executive, that these 
operations were maintenance of the executive’s road vehicles. That an omnibus 
body may be married after its original divorce to some chassis which was not 
previously part of its make-up is no doubt a forceful point. But it does not seem 
to me to suffice, because to try to find the original chassis and reunite the two 
components as before could achieve nothing but the occupation of time; in other 
words, efficiency plainly requires the conjunction of body and chassis in the way 
that it is in fact carried out. To take an example, it would be absurd to suppose 
that one must ensure that every wheel taken off and given a new tyre went back on 
to the axle and near or off side position from which the wheel had been detached. 

Taking the matter as a whole, viewing it broadly and in the light of the whole 
evidence, it seems to me impossible to say that the conclusion which the tribunal 
reached was not a reasonable conclusion justified by the language of the section. 
I therefore hold that the executive fails on that question also and the appeal 
must be dismissed. 


MORRIS, L.J.: I concur entirely in the judgment that my Lord has de- 
livered. I find myself agreeing so fully with its reasoning that I cannot usefully 
add anything. 

PEARCE, L.J.: I, too, agree with all that has been said. 

Appeal dismissed. 
Solicitors: M. H. B. Gilmour; Solicitor of Inland Revenue. F.G. 
(1) (1957), 121 J.P. 231. 
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QUEEN’S BENCH DIVISION 
(Lorp Gopparp, C.J., SLADE AND GORMAN, JJ.) 
July 11, 1957 
RUSSELL v. SMITH 


Criminal Law—Larceny—Taking—Sacks loaded on lorry—Additional number 
loaded by mistake—Driver unaware of mistake till time of delivery—Animus 
furandi of additional sacks then formed-——Liability of driver to be convicted— 
Larceny Act, 1916 (6 and 7 Geo. 5, c. 50), s. 1 (1). 

At a magistrates’ court an information was preferred by the prosecutor alleging 
that the defendant had stolen eight sacks of pig meal, valued at £7 Is. 6d., the pro- 
perty of C. & B., Ltd. The justices found that on September 12, 1956, the defendant 
who was a lorry-driver, was instructed by his employers to collect from C. & B., 
Ltd., and to deliver to G. H. J. a quantity of feeding stuffs. By an error on 
the part of C. & B., Ltd., eight sacks of pig meal in addition to the authorized 
consignment were loaded on the lorry. The defendant arranged the load on the 
back of the lorry, but he did not count the number of sacks, nor was he aware of the 
excess. When he came to deliver the foodstuffs he discovered for the first time the 
additional sacks. It was then that he decided to appropriate those sacks, although 
he knew he had no right to them. The justices dismissed the information and the 
prosecution appealed. 

HELD: distinguishing Moynes v. Coopper (1956), (120 J.P. 147), that the defendant 
came to know of the presence of the excess sacks at the time of delivery, and, accord- 
ingly, the *‘ taking ”’ of those sacks occurred at that time; and that, as at that time 
the defendant had animus furandi, he was guilty of larceny, and the case must be 
remitted to the justices with a direction to convict. 

CasE STATED by justices for the county of Somerset who, at a magistrates’ 
court at Wiveliscombe on Feb. 14, 1957, dismissed an information by the pro- 
secutor, Police-Inspector Kenneth Russell, charging the defendant, Alec Ralph 
Smith, with the larceny of eight half-hundredweight sacks of pig meal. The 
justices dismissed the information and the prosecutor appealed. 

E. L. Gardner for the prosecutor. 

John Hall for the defendant. 


LORD GODDARD, C.J.: This Case, stated by justices for the county of 
Somerset, raises yet another difficult question in regard to the law of larceny, a 
law which is exceedingly technical and which has been the subject of a great many 
decisions. The court is indebted to Mr. Hail (counsel for the defendant) for a 
very careful argument in this case and I would also pay a tribute to the magis- 
trates who evidently tried this case with great care, applied their minds to the 
right points and submitted to the consideration of no fewer than fifteen cases 
which were cited to them, beginning in the year 1798 and going down to the 
year 1956. The justices seem to have entirely appreciated the point, which was 
whether there was here a felonious taking, and it is no reflexion on the justices 
that we are taking a different view to that which they took. 

It is in some respects a difficult case. One of the cases which was cited to the 
justices, and which we shall have to consider, is Moynes v. Coopper (1) in this court. 
I might recall that the learned editor who writes in the Law QUARTERLY REVIEW 
said (72 Law QUARTERLY REVIEW 183) that Moynes v. Coopper (1) served 


“*to emphasise the utter unreality of the present law of stealing. Cases 
such as Moynes v. Coopper (1) are a public scandal both because the courts are 
reluctantly compelled to allow dishonesty to go unpunished, and because of 


(1) 120 J.P. 147; [1956] 1 All E.R. 450; [1956] 1 Q.B. 439. 
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the serious waste of judicial time involved in the discussion of futile legal 
subtleties.” 


Those are strong words, no doubt, but it would be a good thing, I think, if the 
law of larceny could be somewhat simplified and cleared up. 

Now the facts of this case are in quite a small compass. The defendant, the 
respondent in this case, was a lorry driver in the employ of a firm of cartage 
contractors and he was sent by his employers to the mills of a firm called Cros- 
fields & Bodey, Ltd., there to load a cargo of pig meal and drive it to a merchant 
living at Crowcombe in the County of Somerset. Jennings, the merchant, had 
bought this pig meal from Crosfields & Bodey. Crosfields & Bodey employed 
the defendant’s masters to transport the goods. The defendant went to Cros- 
fields & Bodey, and the lorry was loaded. He was standing by the lorry or 
on the lorry, when it was loaded. By some mistake, probably due to a mistake 
in counting, eight half hundredweight sacks too many were put on the lorry. 
Nobody knew the excess had been put on to the lorry; nobody intended that the 
excess should be put on to the lorry. Having got these sacks on the lorry, the 
defendant drove to Jennings’ establishment and there unloaded them. He knew 
how many sacks he had got to deliver to Jennings, and Jennings knew how many 
sacks he was to receive. When the defendant had unloaded the sacks, there were 
eight sacks left in the lorry, because eight sacks too many had been put on the 
lorry. That was the first time that the defendant knew that he had more sacks 
than he ought to have had, and he thereupon formed the intention of appropria- 
ting those sacks. He took them away and sold them, keeping the money for 
himself. When these circumstances came to light, he was charged with feloniously 
stealing the sacks. 

The justices, having considered those facts, said: 


““We were of the opinion . . . that there was no ‘ taking’ sufficient to 
amount to larceny since at the time of the taking of the eight half hundred- 
weight sacks the defendant did not then have the intent permanently to 
deprive the owner thereof. Accordingly although we felt that the de- 
fendant was guilty of grave dishonesty (as we so stated at the time) we 
dismissed the information.” 


The whole essence of the case depends on when a man can be said to take the 
particular articles he is charged with stealing. We do not, of course, throw any 
doubt on the proposition that if a person takes property innocently and without 
any felonious intention and subsequently appropriates it to his own use, that is 
not, according to the present state of the law, larceny. The taking must be 
animo furandi. 

The Larceny Act, 1916, which, as I pointed out in Moynes v. Coopper (1), was 
intended to codify not only the statute law but also the common law on the 
subject, does not give a comprehensive definition of the word “ take”, Having 
given the well-known definition of larceny, which I need not read, the Larceny 
Act, 1916, s. 1 (2) (i), provides: 

“the expression ‘ takes’ includes obtaining the possession—(a) by any 
trick; (b) by intimidation; (c) under a mistake on the part of the owner 
with knowledge on the part of the taker that possession has been so 
obtained.” 


That, it is to be observed, says what “ taking” includes, but it may include 


(1) 120 J.P. 147; [1956] 1 All E.R, 450; [1956] 1 Q.B. 439, 
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other things. I can certainly say, in favour of counsel for the defendant’s argu- 
ment, that it cannot be said in this case that the man obtained possession of the 
goods 


“under a mistake on the part of the owner with knowledge on the part 
of the taker that possession had been so obtained ”, 


because neither of them knew at the time that possession of these eight sacks had 
been parted with by the owners and that the sacks had been put on the lorry. 
It was not until the lorry was unloaded that the defendant became aware (Cros- 
fields, of course, at this time were not aware) that eight too many sacks had been 
put on the lorry. He then formed the intention, and that was the first time that 
he could form the intention, because until that time he did not know that he 
had got eight more sacks than he ought to have had. It is perfectly true he 
knew he had got the actual sacks but, as far as he knew when he drove off the 
lorry, those were the sacks that he had to deliver to Jennings. 

The facts in Moynes v. Coopper (1), which has been considerably canvassed 
in this case, were these. There was a pay clerk who had authority not only 
to pay wages but to calculate the wages which were due to particular employees, 
and she miscalculated the amount, but intended that the sum which she 
calculated should be given to the workman as his wages. She sent the 
wages in a pay packet and when the man received the pay packet he did not 
open it; he received the packet and put it in his pocket, and what he received 
was what the clerk intended he should receive. It was not that the clerk put 
some money into the packet by mistake thinking, for instance, that she had put 
in £5 and in fact she had put in £6; she put in what she did put in deliberately, 
thinking that that was the amount of money she was obliged to pay to that 
employee that day, and he took it without knowing that more was in that packet 
than ought to have been. Consequently, we held in that case that the taking was an 
innocent taking, because what he took was what the clerk meant him to take, 
and, therefore, although he acted dishonestly by misappropriating the money 
when he found what had happened, he was not guilty of larceny. We dis- 
tinguished that case from R. v. Hudson (2), a decision of the Court of Criminal 
Appeal. Being a decision of the Court of Criminal Appeal R. v. Hudson (2) is 
binding on this court, as, indeed, it would have been if it had been a decision of 
the Divisional Court. 

The facts in R. v. Hudson (2) were that the appellant received a letter which 
was intended for someone else. He kept it for some days, and then, on opening 
it, he found inside a cheque,’ inadvertently made out in his name, which he 
thereupon appropriated to his own use. It was held that, although, when the 
letter was delivered to the appellant, he had no animus furandi with regard to the 
contents, he was properly convicted of larceny. He received it innocently in 
the sense that it came to him through the post. 

In the course of the judgment the court .considered R. v. Ashwell (3) 
which has always been regarded as a most unfortunate case because it was 
argued before fourteen judges, seven of whom were one way and seven of whom 
were another. The court quoted with approval Cave, J.’s judgment, which 
reads: 


‘* In my judgment a man cannot be presumed to assent to the possession 
of a chattel; actual consent must be shown. Now a man does not consent 


(1) 120 J.P. 147; [1956] 1 All E.R. 450; [1956] 1 Q.B. 439. 
(2) 107 J.P. 134; [1943] 1 All E.R. 642; [1943] K.B. 458, 
(3) (1885), 50 J.P. 181, 198; 16 Q.B.D. 190, 
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to that of which he is wholly ignorant; and I think, therefore, it was rightly 
decided that the defendant in Merry v. Green (1) was not in possession 
of the purse and money until he knew of their existence.” 


STEPHEN, J., said: 


‘“‘ If a man picks up a purse containing money some seconds must usually 
pass before he can open the purse and discover and determine to appropriate 
the money. I think, however, that for legal purposes it is neither possible 
nor desirable to attempt to go into such a refinement as this. Ifa man finds 
a purse, picks it up, opens it, finds money in it, and thereupon determines to 
keep it for himself, it appears to me that the whole process ought to be 
regarded as one action, taking place at one time, as for many purposes the 
fractional parts of a day are not regarded by the law.” 


The judgment in R. v. Hudson (2) continues, dealing with the particular facts: 


“This man [the appellant] received an envelope. What he did with it 
for some days I do not know—it is not disclosed in the evidence. He 
opened it, and when he opened it he discovered a cheque in it that was 
palpably valuable and equally palpably belonged to somebody else. At 
that moment he could for the first time allow his intelligence to operate. 
He could then form his intent. Before he could not. His intelligence began 
to operate at once; and he said then and there: ‘I am going to appropriate 
and take away from the rightful owner property that he has not consented 
to give me and which I do not intend to return to him. I intend per- 
manently to deprive him of his property’ . . . It appears to me to come 
within the words of Lorp CoLeriIpGE, C.J., in R. v. Ashwell (3): ‘In 
good sense it seems to me he did not take it till he knew what he had 
got; and when he knew what he had got, that same instant he stole it.’ 
That is what this man did in this case. As soon as he saw what he had got, 
he made up his mind to steal it and he did steal it. He did all that was 
necessary to cause him to complete the offence of larceny.” 


In my judgment that case is applicable here and is binding on this court. The 
defendant did not know what he had got until, by the emptying of the lorry at 
the buyer’s premises, he found he had got eight sacks too many. He was never 
intended to have eight sacks too many and he never intended to take eight sacks 
too many. He was intending to take the consignment which the buyer had 
ordered into the possession of the buyer. When he found he had more than he 
ought to have had, then, for the first time, he became aware of the mistake which 
had been made and of the addition that had been made. I do not think a man can 
take a thing into his possession, or come into possession of a thing, of which he has 
no knowledge. If somebody leaves something in my house and I do not know that 
he has left it, it does not seem to me that it can be said that I am in possession of that 
property. If it happened to be stolen goods, leaving out any question of guilty 
knowledge, the prosecution would surely fail at once, if it were once shown that 
the property was left in my house without my knowledge. Very often the 
prisoner in a case of receiving contends that he did not know that the goods 
were there. If the driver did not know the goods were there, how can he be said 
to have been in possession of them? 

(1) (1841), 7 M. & W. 623. 
(2) 107 J.P. 134; [1943] 1 All E.R. 642; [1943] K.B. 458. 
(3) (1885), 50 J.P. 181, 198; 16 Q.B.D. 190, 
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In giving judgment in Moynes v. Coopper (1) I dealt with R. v. Hudson (2) 
and I said: 

“‘ Before parting with the case, we ought to refer to R. v. Hudson (2), on 
which the prosecutor placed reliance. That case has been the subject of a 
good deal of criticism (see, for instance, RussELL ON Cres (10th ed.), 
vol. 2, pp. 1158-1161) on the question whether the charge ought not to have 
been for obtaining an altered cheque by false pretences. The appellant had 
certainly been guilty of some crime. He was charged with stealing a cheque 
which had come to him by post and was intended for another person of the 
same surname, but there was no initial either on the envelope or cheque. 
The appellant, knowing that the cheque was not intended for him, got the 
drawer to insert his initial on the cheque, which he kept and cashed. This 
would seem to be closely akin to stealing by finding, as, when he found the 
cheque in the envelope, he could easily have discovered the true owner. 
In our opinion R. v. Hudson (2) is not an authority for the present case, as, 
in R. v. Hudson (2) neither the cheque nor the envelope was intended by 
the sender for the appellant.” 


That neither the cheque nor the envelope was intended by the sender for the 
accused is the reason why R. v. Hudson (2) was decided as it was. In this case 
these eight sacks were not intended to be put into the defendant’s lorry; they 
were not intended to be delivered to the consignee when the rest of the property 
was delivered. I think it is very much akin to a finding. Ifa person by inadver- 
tence places sacks in the lorry, it is not very much different to having lost the 
sacks. In my opinion, therefore, there was a taking. The taking took place 
when this man discovered that he had the sacks, which were never intended to be 
given to him and which he must have known were never intended to be given to 
him at all, except in the sense that they were put on the lorry by mistake. 

For these reasons I think that there was a taking here and the case must go 
back to the magistrates with a direction that an offence was committed and that 
it is their duty to convict. 


SLADE, J.: I agree, and I should like to associate myself with the tribute 
which the Lord Chief Justice has paid to the magistrates in Somerset who formed 
the petty sessional court in this case for the care with which they heard the case 
and with which they have stated this Case. Although we are differing from them, 
I confess that my own mind has wavered more than once in the course of the 
argument, and for that I am indebted to the way in which Mr. Hall (counsel for 
the defendant) has put the argument before us. I think the case is covered by 
the decision of the Court of Criminal Appeal in R. v. Hudson (2) and I agree with 
my Lord’s judgment and the reasons he gave. 

GORMAN, J.: I agree. 

Appeal allowed. 
Solicitors: Reed & Reed, for Clarke, Willmott & Clarke, Taunton; McKenna & 
Co., for Moger, Couch & Ligertwood, Wiveliscombe. 


T.R.F.B. 


(1) 120 J.P. 147; [1956] 1 All E.R. 450; [1956] 1 Q.B. 439. 
(2) 107 J.P. 134; [1943] 1 All E.R. 642; [1943] K.B. 458, 





Ju 


12 


ap 
th 


of 
pr 


Vol. 


» (2) 


, 


the 
2ase 
hey 
arty 
ver- 
the 
lace 
» be 
n to 


go 
hat 


ute 
ned 
ase 
em, 
the 

for 

by 
rith 





Justice of the Peace and Local Government Review Reports, October 19, 1957. 


121 LOCAL GOVERNMENT REVIEW REPORTS 543 


COURT OF APPEAL 
(Lorp EVERSHED, M.R., Morris AND PEARCE, L.JJ.) 
July 11, 12, 16, 1957 
MERIDEN RURAL DISTRICT COUNCIL v. STANDARD MOTOR CO., LTD. 
PAVER (VALUATION OFFICER) v. STANDARD MOTOR CO., LTD. 


Rating—De-rating—Retail repair shop—Repair of motor cars—Work done on 
instructions of tasurers—Rating and Valuation (Apportionment) Act, 1928 
(18 and 19 Geo. 5, c. 44), s. 3 (1) (b) (4). 

By the Rating and Valuation (Apportionment) Act, 1928, s. 3: “ (1)... the ex- 
pression industrial hereditament does not include a hereditament occupied and 
used as a factory or workshop if it is primarily occupied and used for the following 
purposes . . . (b) for the purposes of a retail shop; ... (4)... ‘ Retail shop ’* includes 
any premises of a similar character where retail trade or business (including repair 
work) is carried on’ “g 

The appellants were the occupiers of a hereditament described in the valuation 
list as a ** service depot, offices, and premises *’ where service and repair work on 
cars manufactured by the appellants was carried out. About one-third of the work 
was non-retail work, one-third retail work, and one-third repair work done under 
instructions of insurance companies. The question whether the hereditament was 
liable to be rated as being used primarily for the purpose of a retail shop within the 
meaning of s. 3 (1) (b) of the Act of 1928 depended on whether the latter work was 
retail work, viz., work done to cars brought or sent by their owners without the 
intervention of any middleman. 

HELD: an insurer was not so interposed between the owner of a damaged car and 
its repairer as to give him the position of a middleman, and, therefore, the repair 
work was retail repair work. 

CasE STATED by Lands Tribunal. 

‘he ratepayers appealed against a decision of the Lands Tribunal allowing an 

TI tepay ppealed against a d f the Lands Trik l all g 
appeal by the rating authorities against a decision of a local valuation court of 
the Warwickshire Local Valuation Panel. The local valuation court held that 
a hereditament owned and occupied by the ratepayers, described in Part I 
of the valuation list for Meriden rural district as ‘‘ Service depot, offices and 
premises ”’, and situated at Peerless Works, Birmingham Road, Allesley, ought 
to be treated as an industrial hereditament and transferred to Part II of the list. 

The hereditament was situated beside the main Birmingham-Coventry- 
London road. The public were clearly invited to go to the hereditament to 
have their cars serviced. The greater part of the work done on the hereditament 
was repair work, including some maintenance work, and apart from certain 
experimental work (excluded from the figures of turnover) all similar to that 
done at any large garage which was an agent for the ratepayers’ cars. A car 
brought to the hereditament by or on behalf of an owner was taken to the 
reception building where an official interviewed the driver and took a note of 
particulars of the vehicle and of the attention it required. It was then taken 
by an employee to the car park where it remained until there was accommodation 
for it in the appropriate workshop. Cars ready for collection were handed over 
© the drivers who came to collect them at the reception building. 
to the d I t llect tl t th t build 

An analysis of turnover showed the various categories of work carried out on 

e hereditament. 5 Was concedec ween the parties before the Court o 
the heredit t. It led between the parties before the Court of 
Appeal that work falling into categories 1 and 5, ‘‘ work done for sales division 
preparing cars for sale, and repair and maintenance of company’s cars ” (27.3 
per cent. of the whole) and “‘ work done for motor dealers, garages and other 
members of the motor trade acting as middlemen ” (4.7 per cent.) was not retail 
trade or business and that the work falling into categories 2 and 4, “‘ work done 
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under company’s guarantee ” (10.6 per cent.) and “‘ work done for the public ” 
(22.7 per cent.) was retail trade or business. Work falling into category 3 was 
‘* work done under the instructions of dealers and insurance companies ”’ (34.7 
per cent.). A typical normal comprehensive private car policy of tariff com- 
panies and a typical Lloyd’s policy in which the insured remained responsible 
for the first £5 of loss were exhibited to the Case, but there were also many 
varied policies of non-tariff companies. 

Where a car had been involved in an accident, the chief receptionist of the 
ratepayers received from a garage, an insurance company or in many cases the 
car owner a telephone message, a letter or a personal visit asking if the car could 
be accepted for repair. The choice of the ratepayers to do the repair was often 
made by the car owner. On acceptance, a date for delivery was arranged on 
which most cars were driven to the hereditament by the owners, others being 
towed in or delivered by British Railways or British Road Services. The car 
was seen by the chief receptionist. The owner often gave instructions for repairs 
but confirmation was obtained from the insurance company before commencing 
work, and the engineer for the insurance company (sometimes its employee, more 
often an agent) was called in to inspect the car, agree a rough estimate and give 
instructions for the work to proceed (confirmed in writing by the company in 
ninety per cent. of the cases). The name appearing on the ratepayers’ documents 
prepared for their internal use was that of the car owner. After the repairs 
had been carried out a final figure of cost was agreed between the ratepayers and 
the insurance company engineer. About sixty per cent. of the repaired cars 
were collected by the owners and the rest by dealers and delivery companies 
acting on the same basis as with deliveries to the hereditament. The owner was 
required to give a “ satisfaction note ”’ or “ repairs discharge form ” to send with 
the final invoice to the insurance company, who required it before paying. A 
‘‘ repairs release ”’ form had also to be signed by the owner or his agents, consti- 
tuting an authority to the gatekeeper to let the car out of the works. 

The ratepayers regarded the car owner as the person who had to be satisfied 
with the work. Sometimes the owner ordered extra work not covered by the 
insurance to be done and paid for it (that work was included in category 4). 
In some cases the insurance company required the owner to pay half the cost 
of new replacements of half-worn parts. In a fair number of cases the policy 
required the insured to pay a portion, e.g., the first £5 or £10 or some figure from 
£2 10s. to £100, of the claim. The amount for which he was liable was collected 
from him in cash when he collected the car. Otherwise the insurance company 
paid the ratepayers direct for the work done on receipt of the final invoice and 
the “‘ repairs discharge ”’ form. 

The valuation officer and the rating authority admitted that the hereditament 
was a factory or workshop for the purposes of s. 3 of the Rating and Valuation 
(Apportionment) Act, 1928, but contended that: (i) the hereditament was 
primarily occupied and used as a retail service depot for Standard and Triumph 
cars to which members of the public were invited to resort and did resort to 
obtain the goods and services available therein, and accommodation was provided 
for the public to resort; (ii) the hereditament was occupied and used for carrying 
out retail repair work, done mainly to the order of car owners or persons otherwise 
interested in the cars including insurance companies with which the owners 
were insured; and (iii) the hereditament was primarily occupied and used for 
the purposes of a retail shop, or alternatively for a combination of the purposes 
of a retail shop and the purposes of offices, which were not those of a factory or 
workshop, and was therefore not an industrial hereditament within the meaning 
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‘sof s. 3 of the Act of 1928. The ratepayers contended that: (i) the work done 

‘>on behalf 6f insurance companies, not being the owners of the cars, was not retail 
trade or biiSiness; (ii) the hereditament was not primarily occupied and used 
“for the purposes of a retail shop, for other purposes not those of a factory or 
workshop or for a combination of the purposes of a retail shop and other purposes 
not those of a factory or workshop; and (iii) the hereditament was an industrial 
hereditament within the meaning of s. 3 of the Act of 1928. 

The Lands Tribunal held that insurance companies were not middlemen and 
therefore work falling into category 3 in the analysis of turnover, work done 
under instructions of insurance companies, was retail trade. That tipped the 
balance in favour of retail trade and the hereditament was therefore primarily 
occupied and used for the purposes of a retail shop within the meaning of the 
proviso to s. 3 of the Act and was not an industrial hereditament. The ratepayers 
appealed to the Court of Appeal. 


Rowe, Q.C., and Blain for the taxpayers. 
The Solicitor-General (Sir Harry Hylton-Foster, Q.C.) and P. R. E. Browne for 
the valuation officer. 
P. R. E. Browne for the rating authority. 
_ Cur. adv. vult. 


July 16. LORD EVERSHED, M.R.: The question in this appeal is whether 
a hereditament belonging to the Standard Motor Co., Ltd., the ratepayers, de- 
scribed as ‘‘ Service depot, offices and premises ”’ and situate at Peerless Works, 
Birmingham Road, Allesley, within the rating area of the Rural District Council 
of Meriden, is used primarily as a “‘ retail shop ”’ within the meaning of s. 3 (1), (4) 
of the Rating and Valuation (Apportionment) Act, 1928. From the photographs 
of the hereditament and the description given of the hereditament, one would 
at first sight say without much hesitation that nothing less like a retail shop 
could well be imagined. But at the end of s. 3 (4) the words “ retail shop ” 
are given an expanded significance: 


*“* * Retail shop ’ includes any premises of a similar character where retail 
trade or business (including repair work) is carried on.” 


Moreover, the question with which we are concerned is not greatly dissimilar 
from the subject-matter of several cases, including cases in the House of Lords, 
eg., Turpin v. Middlesbrough Assessment Committee & Bailey (1) in which 
Viscount DUNEDIN said: 

““ My Lords, the matter seems to me simply a question of attributing an 
everyday meaning to the words used in the definition. Upon the facts 
found this hereditament is primarily occupied and used for the purposes 
of repair work, done to cars and other objects brought or sent there by the 
owners, without the intervention of any middleman.” 


In the present case, we have been supplied with a table in which the work 
done at this hereditament is divided under five heads. The relative importance 
of the work is indicated in the table by a percentage of the total turnover repre- 
sented by each of the five heads. Although in some circumstances that method 
of evaluation might not be conclusive, for the purposes of this appeal and of this 
judgment it will admittedly suffice. The first category is described as follows: 


“Work done for sales division preparing cars for sale, and repair and 
maintenance of company’s cars.” 


(1) 95 J.P. 115; [1931] A.C. 451. 
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The sales division is that of the ratepayers. That, in terms of turnover, consti- 
tutes 27.3 per cent. of the total; and for the purposes of this appeal it is conceded 
that the work under that head could not be described as “ retail’ work or 
work appropriate to a “ retail shop’? within the meaning of the section. The 
second category is: “ work done under company’s guarantee ”’, i.e., the rate- 
payers’ guarantee to the owners of their motor cars. That constitutes 10.6 
per cent. in terms of turnover; and for the purposes of this appeal it is conceded 
that that, on the other hand, is of a nature properly attributable to a retail shop. 

The third category (and it is the one with which we are mainly now concerned) 
is: “‘ work done under instructions of dealers and insurance companies”; and 
that constitutes 34.7 per cent. in terms of turnover. The fourth category, 
“work done for the public ’ (which I understand to mean work done to motor 
ears brought there by members of the public who call in the ordinary way and 
whom one might call casual customers), 22.7 per cent., admittedly falls on the 
“retail shop ” side of the line. The last category is: 


““5. Work done for motor car dealers, garages and other members of the 
motor trade acting as middlemen and therefore subject to trade discount: 
4.7 per cent.” 


That last categdry is on the non-retail side of the line. 

If the non-retail and the retail categories are respectively added up, it appears 
that 32 per cent. of the work done can (for the purposes of this appeal) 
be treated as not retail—i.e., work not properly attributable to a retail shop; 
and 33.3 per cent. can be regarded as properly attributable to a retail shop. It 
follows, therefore, that the answer to the question, whether category 3, “ work 
done under instructions of dealers and insurance companies ”’, is retail or not 
retail, will be decisive of the question whether this hereditament as a whole is 
used primarily as a retail shop or not. For the purposes of this appeal, moreover, 
we have confined our attention to work done in category 3, “ under instructions 
of insurance companies’; for we are informed that that constitutes the bulk 
of the 34.7 per cent. 

The Case Stated contains:a full statement of what occurs when in the normal 
course a motor car which has suffered damage through accident covered by a 
policy of insurance is sent to this hereditament for repair. Certain files attached 
to the Case illustrate the course of business in the normal case where the work is 
being done under cover of an insurance policy. The insurance company re- 
sponsible under the policy for indemnifying the assured for the damage suffered by 
his motor car deals in fact directly with the ratepayers, i.e., the work which has 
to be done on the damaged motor car and the price which will be charged by 
the ratepayers for doing it are agreed between the insurer and the ratepayers. 

For the purposes of this appeal I am prepared to assume that (in the kind of 
case which I have regarded as typical) the ratepayers would regard themselves 
as bound to take directions only from the insurers and to do the work only as 
directed by the insurers. However, the ratepayers well know the position of 
the person or firm who give them directions on behalf of the insurers, viz., they 
know that they are dealing with insurers whose liability arises to the car owner 
under policies of insurance, and that they are not dealing with a trader in the 
motor trade in the ordinary sense of that phrase. Moreover, the Case itself 
shows that the owner of the motor car (who, of course, remains the owner through- 
out the whole proceeding) is required to sign instruments of discharge and satis- 
faction in favour both of the ratepayers and of the insurers before the motor car 
is delivered back to him after repair. 
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‘ 


On these facts, the ratepayers say that the insurer is a “ middleman ’”’, as 
that word was used in the passage from Lorp DuNEDIN’s speech and, by way of 
definition, it is said that the word “ middleman ” covers anyone who stands in a 
separate legal relationship from the owner of the article, on the one hand, and 
the car manufacturer or repairer on the other. No doubt that is a fair definition 
of the word “ middleman ” at least in some contexts; and if the language of 
Lorp DunEDIN which I have cited had formed part of the statute to be con- 
strued it might well have been conclusive in favour of the ratepayers. But in 
my judgment Lorp DUNEDIN was not intending to lay it down as a matter of 
construction of the Act that use for the purposes of a retail shop was excluded 
by the presence of any middleman, i.e., any middleman in the sense in which 
the word is used in the definition cited. I think that he was only saying, for 
the purposes of dealing with the case before the House, that no middleman was 
interposed between the owners of the motor cars and other objects, on the one 
hand, and, on the other, the garage which was doing repair work on them. 

I have come to the conclusion that, however the legal position of the insurers 
ought to be expressed and defined, vis-&-vis both the car owner on the one hand 
and the ratepayers on the other, for the purposes in hand it differs essentially 
from that of a car dealer—the kind of trader whose work on motor cars constitutes, 
e.g., category 5 in the table, for the car dealer is directly concerned in the motor 
trade, and, as such, is interposed between the car manufacturer or repairer (the 
ratepayers) and the consuming member of the public (the car owner), and is so 
interposed as a trader in the trade, having a distinct trade interest in the doing of 
the repair. 

I think that the phrase “ retail shop ”’, as expanded by the definition at the 
end of the section, must be construed in the ordinary common sense of those 
words. Lorp DUNEDIN in his speech earlier cited said: 


‘** . . the matter seems to me simply a question of attributing an every- 
day meaning to the words used .. .” 


In an ordinary context, the words “ retail shop ”’, with its expanded definition, 
import a distinction in a real sense from what is commonly called the wholesale 
trade and the wholesaler, i.e., from one who, trading in the ordinary sense in the 
relevant articles, is interposed as such and as an independent principal between 
the manufacturer or importer of the article at one end and the consuming public 
at the other. 

Some examples in the argument illustrated the point. Thus, if several car 
owners combined to form a kind of co-operative agency to take over any of the 
owners’ cars damaged and to see to their repair, that agency, sending a given 
motor car to the ratepayers, might well be a ‘‘ middleman ” in the sense of a 
wholesale dealer, or someone analogous thereto, who would break the link 
between the ratepayers and the consumer and have a distinct trade interest 
from both, and would exclude the work that was being done from being properly 
attributable to that of the retail trade. Another instance at the other end of 
the scale was that of a man taking his friend’s watch to a watch repairer, making 
it clear that the watch belonged to the friend but stating also that he and not 
the owner was responsible for the repair and would pay the bill. In one sense 
the man so taking his friend’s watch might be called a ‘‘ middleman ”’, since he 
was “‘ interposed ”’ between the watch repairer and the watch owner; but the 
ratepayers conceded that, for present purposes, he would still be a member of 
the public and that his intervention would not prevent the work of the watch 
repairer from being that properly appropriate to a retail shop. 

These instances indicate that a line cannot be drawn precisely by definition, 
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and that each case must be looked at on its own facts and a decision reached 
(using Lorp DuNEDIN’s language) by applying an everyday meaning to the 
words in the light of those facts. Throughout the transaction of repair the motor 
car owner remains the owner of the car, and I apprehend that he could say that 
he made no claim on the insurers, requiring the motor car to be handed back to 
him before any work was done and, so far as I can see, if he did not wish to make 
a claim, the insurers could in no way prevent him from saying that he did not 
wish the motor car to be repaired. As business men, they would have no separate 
interest which would be affected by the cancellation of any repair order. More- 
over (as was pointed out to the tribunal), although the case that I have tried to 
summarise may be taken as typical, the instances show a degree of variation. 
In some cases—numerically in more cases than not—the owner himself apparently 
takes the car to the ratepayers’ works. Sometimes it is taken there by some 
third party—e.g., the vehicles of British Road Services. In other instances, the 
policies of insurance provide that the car owner himself pays for the first £5 
(or some other figure) of any damage done. 

In the light of these variations and other facts, it seems to me that there was 
great force in the contention of the Solicitor-General that, in the light of all the 
circumstances, the tribunal was entitled to find as a fact that this was a retail 
business. But, in any case, applying myself independently to the problem and 
to the nature of the facts proved or admitted, and construing the Act of Parlia- 
ment as best I can, I am satisfied that the business being done in regard to cars 
repaired on the instructions of insurers falls within the category which I have 
called “ retail ”’, i.e., work properly attributable to use of the premises as a retail 
shop. 

That concludes the matter; but our attention was called to certain Scottish 
cases and the ratepayers contended with force that, since this Act was equally 
applicable in Scotland and England, it was desirable that the law as expounded 
by the courts of Scotland and England should be the same. The foundation 
for that argument is British Electrical Repairs, Lid. v. Glasgow Assessor (1) 
The case came before the Lands Valuation Appeal Court in Scotland, consisting 
of three members of the Court of Session, Lorp HuntEr, Lorp SAanps and Lorp 
Freminc. The headnote reads: 

‘*A company, whose principal business was the repair of electrical machines, 
occupied premises consisting of a large engineering shop and the ordinary 
adjuncts. The premises bore no resemblance, either internally or externally, 
to a retail shop. No provision was made for the reception of customers, and 
the bulk of the company’s business was done to the orders of an insurance 
company, one of the conditions of whose policies was that, in the event of 
the breakdown of machinery insured, the insurance company could either 
repair the machinery or pay for its repair at their option.” 


The view of the Lands Valuation Appeal Court was 


‘that the insurance company occupied a position analogous to that of a 
middleman, and that, in the whole circumstances, the subjects did not fall 
within the exception of a ‘ retail shop ’, but fell to be entered in the roll as 


9 


‘industrial lands and heritages ’. 


For present purposes, the form of the policy recited in the headnote was not 
distinguishable from that of the policies with which we are concerned. It was 
therefore contended that this authority showed that in Scotland the ratepayers’ 
hereditament would be held to be an industrial hereditament and not a retail 


(1) 1933 S.C. 321. 
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shop. If I were satisfied that that were so, then, although myself inclined to 
form a different view, I should be strongly inclined to follow the Scottish courts, 
on the principle that it was desirable that the law arising from the same section 
of this Act should be the same both in Scotland and in England. But on the 
whole I am not satisfied that, if this case were now before the Lands Valuation 
Appeal Court in Scotland, it would be held to be other than primarily used for 
the purposes of a retail shop. 

It seems to me that the vital facts in the British Electrical Repairs Co. case (1) 
are summarised in the sentence that I have already read—‘* No provision was 
made for the reception of customers *’. That sentence is expanded where I find 
the following paragraph in Lorp HUNTER’s opinion: 


** Points to which I would draw attention are that the premises themselves 
have no features which make them like a retail shop; that the proprietors 
and occupiers do not invite the public to go to the premises; that they 
provide no accommodation for individual customers who might happen 
to go to the premises; that, in fact, the people whose goods are repaired on 
the premises are not able to go to the premises, and, indeed, are not entitled 
to trade directly with the appellants at all.” 


Except for the initial sentence (that the premises themselves do not look like a 
retail shop) all the rest of what Lorp HunTER states is quite inapplicable to the 
present case. There is no prohibition against the ordinary member of the 
public going to the ratepayers’ hereditament. On the contrary, considerable 
numbers of the public do so. Moreover, the ratepayers provide accommodation 
for individual customers, and, as I follow it, encourage them to resort to the 
hereditament. It may be true that those facts which I have recited from the 
British Electrical Repairs Co. case (1) emanate from the terms of the policies 
themselves; but in that respect none the less the present case differs essentially 
from the British Electrical Repairs Co. case (1). Although, having regard to the 
terms of the policy, the car owner is bound to allow the insurers to deal with his 
motor car in the way they do, there is nothing in the policies or in the other 
facts as found which so prevents the customer resorting to the ratepayers’ 
hereditament as to deprive it of all the essential characteristics of a retail shop. 
However, the last sentence of LorD FLEMING’s opinion reads: 


“The fact that the insurance company is not a member of the trade 
does not seem to me to affect the principle.” 


I do not find in the speeches either of Lornp Hunter or of Lorp SANnDs any 
comparable generalisation. I do not think, therefore, that Lorp FLEMING’s 
final sentence should be regarded as constituting the ratio of the decision; and, 
with all respect, I do not agree that the fact that the insurance company is not 
a member of the trade is irrelevant—if that is what Lorp FLEMING meant. 
That case was decided in 1933. In 1931, in Scottish Motor Traction Co. v. 
Assessor for Edinburgh (2), (the report comprises the arguments and judgments 
in several similar cases) in the case of A. & D. Fraser the work being done at 
the repair establishment on private motor cars included work done for 
insurance companies in the same way as in the present case. There was no 
special exclusion of the public, as in the British Electrical Repairs Co. case (1), 
and the same members of the court (Lorp Hunter, Lorp SAanps and Lorp 
FLEMING) did not take the view. that the interposition of the motor insurers 
produced the result that the business was not that of a retail shop. However 


(1) 1933 S.C. 321. 
(2) 1931 S.C. 416. 
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that may be, in Perth Assessor v. Shields Motor Car Co., Ltd. (1) the Lands Valu- 
ation Appeal Court dealt with the case of a garage which was open to the general 
public, but which had a contract with the Ministry of Supply for overhauling 
and repairing service vehicles belonging to government departments. The 
conclusion of the court was that the premises were there being used for the 
purposes of a retail shop, and the case was distinguished from the British 
Electrical Repairs Co. case (2) on the ground (which formed the main ratio of the 
decision) that the Ministry of Supply, or its officers, were mere agents for the 
Crown, and, therefore, could not in any case be regarded as middlemen. The mem- 
bers of the court then consisted of Lorp Patrick, Lorp Sorn and Lorp Hirt 
Watson. It is true that (as counsel for the ratepayers observed) Lorp Hitt 
WATSON said: 

“To prevent the work of repair being ‘ retail business’ there must be 
interposed between the person who intends to make use of the vehicle when 
repaired and the company executing the repairs someone who has an 
independent interest in the work being done, which interest is separate and 
distinct from the interest of the person who will make use of the vehicle 
after the repairs have been executed. An example of such a person is one 
who is in the trade and with whom the person who desires the car to be 
repaired has contracted, or an insurance company which under the terms of 
the policy is entitled to instruct the repairs.” 


On the basis of that passage in Lorp Hitt Watson’s opinion, it was urged that 
the Scottish courts should now be taken as ready to lay down the law in a case 
such as the present in favour of the view for which the ratepayers contend. 
With all respect to Lorp Hitt Watson, however, I am unable to agree. There 
is no comparable statement of principle in Lorp Partrick’s opinion. The 
highest Lorp Patrick puts it is thus: 

‘** A ‘middleman ’ is a person intervening between supplier and consumer 
with an interest independent of both, be it only to secure a commission 
on the formation or carrying out of the contract between them ”’; 


and with that statement I do not in any way find myself at variance. Lorp 
Sorn refers to the British Electrical Repairs Co. case (2) and seems to indicate 
his own doubt whether the principle in that case would apply to the case of 
repairs of motor cars on instructions of insurance companies. I venture to 
express my own dissent from the view of Lorp Hitt Watson (if he intended so 
to express it) that an insurance company is to be treated, in such a case as the 
present, as in pari materia with a person who is in the trade and who has a 
separate trade interest in the work of repair that is being done. With all respect 
to Lorp Hitt Watson, I do not think it true that the insurer has an interest 
separate and distinct from that of his assured for the purposes under consideration. 

I have taken time to examine the Scottish cases in order to state my con- 
clusion: which is that I am not satisfied that if the present case came before 
the Lands Valuation Appeal Court in Scotland, by an application of the British 
Electrical Repairs Co. case (2), it would hold the work with which we are concerned 
to be work not appropriate to a retail shop. 

In Kaye (Barnsley Revenue Officer) v. Eyre Bros., Ltd. (3), which was 
before the House of Lords at the same time as the Turpin case (4), certain 
repair work was done on the instructions of the insurers (as in the present 


(1) 1956 S.C. 186. 

(2) 1933 S.C. 321. 
(3) 95 J.P. 115; [1931] A.C. 451. 
95 J.P. 115; [1931] A.C. 451. 
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case), but the speech of Lorp DuneEprn takes no note of any apparent dis- 
tinction based on that fact. No doubt the point was not then taken; but still, 
nothing in Lorp DuNEDIN’s speech in Kaye’s case (1), or in the Turpin case (2), 
in any way qualifies my conclusion in the present case, that, on the facts, the 
tribunal rightly held that what I call the category 3 ought to fall on the retail 
side of the line—in other words, that the work of doing these repairs was work 
appropriate to the use of the premises for a retail shop within the meaning of 
the section. 
For those reasons, I would dismiss the appeal. 


MORRIS, L.J.: It is not in dispute that the hereditament which is in 
question is occupied and used as a factory. But it will not rank as an industrial 
hereditament if by reason of the facts which have been found it can be said to 
be primarily occupied and used for the purposes of a retail shop. By definition, 
“retail shop ” includes any premises of a similar character where retail trade or 
business (including repair work) is carried on. It is not disputed that the heredita- 
ment is in part used for the purposes of a retail shop. Having regard to the 
authoritative guidance given by Lorp DuNeEprIN in his speech in Turpin v. 
Middlesbrough Assessment Committee (2) this could not be disputed. The public are 
invited to the hereditament: accommodation for them is provided, and arrange- 
ments to receive them are made. Work of repair which is done for and on the 
instructions of members of the public and which is done in the hereditament is 
admitted to have the stamp and the features of retail trade or business. The 
question which arises is whether the hereditament is or is not primarily occupied 
and used for the purposes of a retail shop or for a combination of such a purpose 
and some other purpose which is not that of a factory or workshop. In his speech 
both in the Turpin case (2) and in Kaye v. Eyre Bros., Ltd. (1) Lornp DUNEDIN 
said that “‘ retail ” repair work was repair work done to the order of the owner of 
an object repaired and without the intervention of a middleman. In the present 
case, if repair work done on the instructions of insurers can be regarded as 
“retail repair work then it is clear that the hereditament is primarily occupied 
and used for the purposes of a retail shop. 

The point of law raised in the Case Stated is expressed as being whether the 
Lands Tribunal came to a correct decision in law; but, as the Case Stated 
records, the issue raised is in effect whether the part played by insurers in the 
transactions described in the case should be regarded as being the intervention 
of middlemen. 

The notion of trade or business being retail suggests to my mind that it takes 
place with members of the public who may have direct approach and direct 
dealings. In the case of goods manufactured for sale, there may first be a sale 
by the manufacturers to someone who is called a wholesaler, who in turn deals 
with retailers who will sell to members of the public. There may be infinite 
varieties of situations, but those persons who may be called middlemen do not 
have direct dealing with purchasing members of the public. But there is no 
one in between the retailer and the purchasing member of the public. Similarly, 
the notion of retail business suggests business which takes place directly with 
members of the public. As repair work is by statutory definition included in 
the phrase “retail trade or business ”’, it follows that there may be “ retail” 
repair work. That denotes, as Lornp DUNEDIN pointed out, work done to the 
order of the owner of an object which is repaired without the intervention of a 
middleman. Thus the owner of a car may take it to a dealer with whom he 


(1) 95 J.P. 115; [1931] A.C. 451. 
(2) 95 J.P. 115; 51. 


[1931] A.C. 4: 
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contracts for repair work to be done on it: if the contract is one which entitles 
the dealer to send the car to a repairer so that the latter will actually do the 
repairs, then the latter will not be doing “ retail” repair work. Between him 
and the owner of the car there wil! be someone else in the middle. 

In my judgment, an insurer is not in this sense interposed between the owner 
of a damaged car and the repairer. The provisions of insurance policies may 
vary infinitely. A clause in a typical comprehensive private car policy, which was 
made an exhibit to the Case, provides that the insurer may at his own option 
repair, reinstate or replace the motor car or may pay in cash the amount of the 
loss or damage. It might be, therefore, that the owner would be left to make 
his own contract with a repairer and would be paid the amount of the damage 
by the insurer. The repair work would in such case be “retail”. If the 
insurer at his option decided to repair the car the insurer would then make a 
contract with a repairer. In such a case the repair work would still be “ retail ”’. 
There would be no intervention of the insurer ‘“‘ between ” the repairer and the 
owner. The insurer would merely take the place of the owner. The insurer 
would be in the position of a member of the public making a contract with a 
repairer. Under the terms of a policy, the insurer might be entitled to decide 
as to where a car should be repaired and might in some cases be entitled to have 
possession of the car in order to get it repaired: the insurer would be free just 
as any member of the public to go to any repairer who undertakes “ retail ” 
repair work. 

In some cases, under his insurance policy, an owner must bear a part of the 
cost of repairs: in some cases he may wish to have additional work done at his 
own expense while repair work is being done at the expense of his insurers. In 
such cases the owner and the insurer may both have direct contractual relation- 
ship with the repairer. The insurer is not then in the middle between the 
repairer and the owner: he and the owner stand side by side. By reason of the 
terms of insurance policies, contractual arrangements are made between insurer 
and insured concerning the cost of repairing damaged motor cars: if as a result 
of such arrangements an insurer contracts directly with a repairer in regard to 
the insured’s car, the position of the insurer does not, in my judgment, possess 
the features of the position of a middleman. 

It is with diffidence that I express a view which does not coincide with some 
views expressed in certain Scottish cases which were cited to us, but, as I have 
formed the conclusion that insurers are not middlemen within the meaning of 
what was said by Lorp Dunep«y, I consider that the decision of the Lands 
Tribunal was correct in law. 


PEARCE, L.J.: I agree. 
Appeal dismissed. 
Solicitors: Collyer-Bristow & Co., for Band, Hatton & Co., Coventry; Solicitor 
of Inland Revenue; E. N. Liggins, Coventry. 
F.G. 
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> 

5 4 <i (Lorp GopDARD, C.J., BYRNE AND DEVLIN, JJ.) 

i ue a June 27, 1957 

— — 

wR. ¢"SHERFIELD AREA RENT TRIBUNAL. Ex parte PURSHOUSE 


oo ~ 
nt Contro&Rent tribunal— Enquiry into own jurisdiction—Disputed issues of 
fact—A lication for certiorari to quash decision of tribunal—No power of 
DivisioRa Court to intervene. 

The tenant of premises referred her tenancy to a rent tribunal on the ground 
that the rent was excessive. It was contended on behalf of the landlord that the 
tribunal had no jurisdiction, as the premises had been let as business premises 
only and reliance was placed on a piece of paper which the landlord had inserted 
in the rent book. The tribunal found that there were facts which entitled them 
to proceed with the hearing, heard the reference, and reduced the rent. On 
motion for certiorari by the landlord to quash the decision of the tribunal as 
having been made without jurisdiction, 

HeELp: that certiorari would not issue where there were disputed questions of 
fact and that it should not issue in the present case. 

Per Lorp Gopparp, C.J., and ByrNng, J.: The evidence showed facts which 
entitled the tribunal to proceed with the hearing. 

Per Devin, J.: It was not for the Divisional Court to go into the facts as 
they were advanced before the tribunal, since there was a conflict of fact which 
the court had no machinery to resolve. A rent tribunal, being an inferior court, 
could not be compelled to enquire into the facts which were said to give it juris- 
diction, though it might often conveniently decide to do so, but such an enquiry, 
if made, was a purely domestic enquiry and would bind nobody. 


UNW, 


Motion for order of certiorari. 

Shop premises consisting of two rooms on the ground floor and of four living 
rooms on the upper floor were advertised on behalf of the landlord as a shop 
and dwelling-house. They were let by the landlord to a tenant and the landlord 
insisted that they should be insured as a shop and dwelling-house. After the 
tenant had entered into possession, she received from the landlord a rent book, 
into which a piece of paper had been inserted by the landlord headed: ** Business 
premises, shop, warehouse and yard.” The tenant referred her tenancy to the 
Sheffield Area Rent Tribunal on the ground that the rent was excessive. It was 
contended on behalf of the landlord that the tribunal had no jurisdiction, as 
the premises had been let as business premises only, but the tribunal found 
that there were facts which entitled them to proceed with the hearing, proceeded 
to hear the reference, and reduced the rent. The landlord obtained leave to 
apply for certiorari to quash the determination of the tribunal as having been 
made without jurisdiction by reason of the fact that the premises were let for 
business purposes only. 

Wingate-Saul for the applicant. 

Rodger Winn for the tribunal. 


LORD GODDARD, C.J.: Counsel has moved in this case for certiorari 
to bring up and quash a determination of the Sheffield Area Rent Tribunal, to 
whom a tenancy agreement was referred, on the ground that the premises were 
let as business premises only, and that, therefore, the tribunal had no jurisdiction. 

When a contention is raised before a tribunal that they have no jurisdiction, 
they must go into the facts and find out whether there is jurisdiction or not 
in very much the same way as was done in the case that is always relied on, 
R. v. Income Tax Commissioners (1)... Whether the decision to which the tribunal 


(1) (1888), 53 J.P. 84; 21 Q.B.D. 313. 


QAc, 
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have come will bind everybody hereafter is not a matter we need consider, 
but, as it is said here that the tribunal ought never to have embarked on this 
inquiry, we must see what was the evidence before them. The evidence on 
which counsel relies is that a sheet of paper had been inserted in the rent book 
which had been handed to the tenant after she had been in possession of the 
premises. The paper was headed: ‘ Business premises, shop, warehouse and 
yard’’. The premises, in fact, consisted of a small hereditament in which 
there were shop premises on the ground floor, two rooms on the ground floor, and 
four rooms upstairs. Therefore, it was the sort of premises which would be 
occupied by a shopkeeper desirous of living over his premises. The premises 
had been advertised on behalf of the landlord as a shop and dwelling-house. 
The landlord had insisted on the premises being insured by the tenant as a shop 
and dwelling-house. Therefore, how the landlord can say that merely by 
reason of the fact that he had written: ‘‘ Business premises, shop, warehouse 
and yard” on a piece of paper the letting was for shop premises only, I 
do not understand. Having read the notes of evidence and the affidavit of the 
chairman of the tribunal, I think I should have come to exactly the same 
decision as did the tribunal. The tribunal found that there were facts which 
enabled them to proceed with the hearing, and we are certainly not going to 
allow certiorari on any disputed questions of fact. It may be—on this I need 
express no definite opinion—that if the landlord takes proceedings in the county 
court for higher rent he will be able to show the county court that there was 
no jurisdiction in the tribunal. On the facts which are before this court, I 
certainly should not grant certiorari to bring up and quash the decision of the 
tribunal, because on such material as we have I agree with the finding of the 
tribunal. 


BYRNE, J.: I agree for the same reasons. 


DEVLIN, J.: I reach the same conclusion, but, I think, by a different 
route. In my opinion, it is not for us to go into the facts as they were advanced 
before the rent tribunal. The law, as I understand it, is this. Courts are 
either superior courts or inferior courts. If a court is a superior court, such as a 
judge of the High Court, then he has power, subject to appeal, to determine his 
own jurisdiction. He is bound to go into the matter if it is put before him. 
He finds the facts on which his jurisdiction is said to rely, and that finding of 
fact is conclusive and binding, subject to any issue on appeal, and the Court of 
Appeal, if it has to consider or review that finding, does so on the ordinary basis. 
That is not so in the case of an inferior court. An inferior court has no power 
whatever to find on what the jurisdiction depends—that is an issue which must 
be determined outside. There are some inferior tribunals, for instance, some 
statutory tribunals, which are given power to determine their own jurisdiction 
either fully or to a limited extent. That is dealt with in the judgment which 
my Lord has mentioned in R. v. Income Tax Special Commissioners (1), which 
is referred to in R. v. City of London, etc. Rent Tribunal. Ex parte Honig (2). 
In that case this court decided that rent tribunals were not bodies that were 
given any power to determine their own jurisdiction and that they are inferior 
courts in the full sense of the word. The result of that is that, if they assume a 
jurisdiction they have not got, that jurisdiction can be challenged by any other 
court before which the matter comes. It is, as I understand it, open to the parties 
to bring this dispute before a county court, and, if the matter were to come 


(1) (1888), 53 J.P. 84; 21 Q.B.D. 313. 
(2) 115 J.P. 42. 
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before a county court, it would not be open to the county court judge to say 
that he was bound in any way by the decision of the rent tribunal—the matter 
would have to be dealt with as an independent issue of fact, He would not 
be entitled, as I understand it, even to be referred to the evidence which had 
been called before the rent tribunal. He would have to hear the facts and go 
into them anew. 

That is an important principle, because when Parliament set up rent tribunals, 
it equipped them with members who were, no doubt, highly qualified to deal 
with questions of reasonable rent, but might not be qualified to determine 
issues of fact involving fraud or mistake which come into question when an 
issue is raised whether an agreement is genuine or a sham. It is not within 
our power, as I understand the position, to look into the evidence that was 
heard before the rent tribunal. When it is said that the rent tribunal, once its 
jurisdiction is challenged, must enquire into the facts which give it jurisdiction, 
that must, in my opinion, be limited to mean that it may often conveniently 
do so if it wishes. It cannot, as I understand it, be compelled to do so, and that 
can be shown in a simple way. If it refused to do so, the remedy would be by 
mandamus, but it would not be mandamus to go into the facts to determine 
jurisdiction or not. That would be a pointless proceeding since its determina- 
tion would effect nothing; it would be, in the words of the courts, coram non 
judice. It would be mandamus based on the decision of the court which issued 
the mandamus that it had in fact jurisdiction to hear and determine the matter. 
But tribunals very often find it convenient when their jurisdiction is challenged 
to go into the matter in order to determine for themselves whether they wish 
to proceed with the matter or not. Such an enquiry, if made, is a purely domestic 
enquiry. It is for the private purposes of the tribunal to decide for itself 
whether it is going to assume jurisdiction. It binds nobody and the conclusion 
at which it arrives is coram non judice. Accordingly, when a matter of that 
sort is questioned here, it is not, in my opinion, for this court to look into the 
evidence that was before the tribunal and to determine whether the tribunal 
had evidence upon which it might reasonably have come to its decision or not. 
The court is in no different position from any other court in that it has to 
determine the facts for itself, but this court is not equipped with machinery 
for determining disputed issues of fact. The rule I think has been clearly laid 
down, and I referred to the authorities which I thought laid it down in my 
judgment in R. v. Fulham, Hammersmith and Kensington Rent Tribunal. Ex 
parte Zerek (1), that where there is a disputed issue of fact this court will not 
enquire into it at all; it is not a proper case at all for the prerogative writs to 
issue. 

Accordingly, for my part, I go no further into this matter than to observe 
that it is quite plain from the affidavit of the chairman of the tribunal that there 
was a disputed issue of fact. The majority of the members of the tribunal 
thought that the real agreement was a verbal agreement and that the written 
agreement was not the real agreement. The minority member thought that 
the written agreement was the real agreement. That is purely an issue of fact, 
and it is a conflict of fact which this court has no machinery to resolve, and I 
think the writ should not issue. Application refused. 


Solicitors: Bentleys, Stokes d& Lowless, for Oxley d: Coward, Rotherham; The 
Solicitor, Ministry of Health). ; T.RE.B 
(1) 115 J.P. 132. 
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QUEEN’S BENCH DIVISION 
(Lorp Gopparp, C.J., SLADE AND GORMAN, JJ.) 
July 8, 1957 
OWEN AND OTHERS v. BUCKINGHAMSHIRE COUNTY COUNCIL 


Right of Way—Challenge to right of public to use way—Path running over farm 
land—Ploughing of land—Rights of Way Act, 1932 (22 and 23 Geo. 5, c. 45), 
s. 1 (6). 

The appellants applied to quarter sessions for a declaration that from Nov. 28, 
1953, there was no public right of way over certain farm land owned by them, 
a footpath over the land having been delineated on the map prepared by the 
county council under the National Parks and Access to the Countryside Act, 1949. 
The public had used a path over the land for some time, but there was no evidence 
of user for more than ten years prior to 1906. In 1906 there was an alteration in 
the method of ploughing, mechanical ploughs being then first introduced, and 
between 1906 and 1930 the whole field was ploughed and the path would disappear 
and re-appear accordingly. After 1930 the path was never used at all. Quarter 
sessions were of opinion that “‘ the right of the public to use ” the path was ‘‘ brought 
into question ” within the meaning of s. 1 (6) of the Rights of Way Act, 1932, by 
the ploughing, and that the path had “ been actually enjoyed by the public as 
of right and without interruption ’’ within the meaning of s. 1 (1) as amended 
for twenty years next before that date. On that ground they refused to make 
the declaration. On appeal to the Divisional Court by the owners of the land, 

Hetp: that the ploughing up of the footpath was not be to regarded as an 
unequivocal act intending to challenge the right of the public, and that the first 
real challenge by the public to the use of the path was put forward in the present 
year. The appeal must, therefore, be allowed and the case remitted to quarter 
session with a direction to make the declaration sought. 

APPEAL from Buckinghamshire Quarter Sessions. 

The appellants, Owen and others, applied to Buckinghamshire Quarter Sessions 
for a declaration that from November 28, 1953, there was no public right of 
way over certain farm land owned by them, a footpath over the land having 
been delineated in the map prepared by the Buckinghamshire County Council 
under the National Parks and Access to the Countryside Act, 1949. 

The land had been used as arable land and the public had been in the habit 
of using a path across it for a long time. In former days there was a grass 
baulk across the field which was never ploughed up, but about 1906 there was 
an alteration in the method of ploughing, mechanical ploughs being used instead 
of horses. There was no evidence of user of the path for more than ten years 
prior to 1906. Between 1906 and 1930 the whole field was ploughed and the 
path would disappear and re-appear. After 1930 the path was never used at all. 
Quarter sessions were of opinion that “ the right of the public to use ” the path 
was “ brought into question’ by the ploughing within the meaning of s. 1 (6) 
of the Rights of Way Act, 1932, and that the path had “ been actually enjoyed 
by the public as of right and without interruption ” within the meaning of 
s. 1 (1) for twenty years next before that date, and on that ground they refused 
to make the declaration sought. The appellants appealed. 


Hobson, Q.C., for the appellants. 
Grieve for the respondent council. 


LORD GODDARD, C.J.: This is a Case stated by the appeal committee 
of quarter sessions for the county of Buckingham on the hearing of an objection 
to a map delineating footpaths which it was the duty of the county council to 
set up under the National Parks and Access to the Countryside Act, 1949, and 
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which becomes evidence of a footpath, subject to an appeal to the committee 
of quarter sessions. 

Section 1 of the Rights of Way Act, 1932, as amended by s. 58 of the National 
Parks and Access to the Countryside Act, 1949, provides: 


“Where a way, not being of such a character that user thereof by the 
public could not give rise at common law to any presumption of dedication, 
upon or over any land has been actually enjoyed by the public as of right 
and without interruption for a full period of twenty years, such way shall 
be deemed to have been dedicated as a highway unless there is sufficient 
evidence that there was no intention during that period to dedicate such 
way.” 

What has to be shown in order that the twenty years’ user shall make it a right 
of way is that it has been used by the public for twenty years. Then comes the 
question: How is the twenty years to be calculated? That is calculated 
under s. 1 (6) of the Rights of Way Act, 1932, which provides that the period of 
twenty years mentioned in sub-s. (1). 


‘“‘ shall be deemed and taken to be the period next before the time when 
the right of the public to use a way shall have been brought into question 
by notice... or otherwise.” 

The facts that have been found by the appeal committee can be simply 
stated in this way. There is a path going in a north-westerly direction which 
would form a convenient path between two parts of a village or two adjoining 
villages. It goes over farm land, which has been used as arable land, and 
there is no doubt that the public had been using the path for a very long time. 
In former days there was a grass baulk going across the field which people 
used to cross and which used not to be ploughed up. On getting to the baulk 
in the days when ploughs were not such formidable things as the modern tractor, 
the ploughman would lift the plough across. However, it is agreed here that this 
is not a case in which dedication at common law can be presumed, and the 
whole question is whether at the appropriate date when the right first came 
into question the public used the path. The method of ploughing was altered 
about the year 1906. From that time instead of ploughs with horses, mechanical 
ploughs were used, and it is common knowledge that from the time when 
mechnical ploughing was applied to a field, footpaths generally disappeared 
under the plough for the time being. There might be a very well-known footpath 
over a field and afterwards the public at once began to use it again, and very 
soon the path became marked out by use as it had been before. It was the 
commonest thing in the world when ploughing took place to plough up footpaths. 
It may be that technically that was an offence under the Highways Act, but 
countrymen do not take those sort of points. They know quite well whether 
there is a path that has always been used, and the owner, knowing the footpath, 
does not object. In this case the ploughing began in 1906 and there was no 
evidence of user of this path for more than ten years back, so the first ploughing 
would be of no avail. Then the ploughing continued and the footpath used to 
disappear and re-appear by user down to 1930, since when it has never been 
used at all. 

The appeal committee have come to the conclusion that the ploughing up of 
the field was the challenge to the public of the fact whether a footpath existed 
or not. In my opinion, that is not so. In my opinion, the ploughing up is not 
an unequivocal act at all. It is no more than what happens now under mechani- 
cal ploughing. Under the old system, and more probably now with the use of 








Justice of the Peace and Local Government Review Reports, November 16, 1957. 


558 JUSTICE OF THE PEACE AND Vol. 


tractors, footpaths disappeared without the farmer having any regard to whether 
there was a path there or not. There was no intention to challenge the right of 
the public, but very likely if there was a well-known footpath the public began 
to use it again at once. It seems to me that the first real challenge by the 
public to the use of this footpath was the objection put forward in the present 
year, so one must see whether for twenty years the public have been using this 
footpath. They have not been using the footpath uninterruptedly, because it 
is shown that since 1930 no one has used it. 

For these reasons I think that quarter sessions were wrong, and this case 
must go back to them with the opinion of the court that the declaration sought 
should be made. 


SLADE, J.: I agree. 


GORMAN, J.: I agree. 
Solicitors: Church, Adams, Tatham & Co., for Athay & Lorimer, Buckingham; 


R. E. Millard, Aylesbury. 
T.R.F.B. 


QUEEN’S BENCH DIVISION 
(Lorp Gopparp, C.J., SLADE AND GORMAN, JJ.) 
July 9, 1957: 
ROTHSCHILD v. BUCKINGHAMSHIRE COUNTY COUNCIL 


Right of Way—Statutory presumption of dedication—Dates from which period of 
twenty years to be calculated—Whether more than one bringing of right into 
question possible—No intention of landowner to allow public right of way— 
Rights of Way Act, 1932 (22 and 23 Geo. 5 c. 45), s. 1 (1), s. 1 (6). 

By s. 1 (1) of the Rights of Way Act, 1932, as amended by s. 58 of the National 
Parks and Access to the Countryside Act, 1949: ‘‘ Where a way, not being of 
such a character that user thereof by the public could not give rise at common 
law to any presumption of dedication, upon or over any land has been actually 
enjoyed by the public as a right and without interruption for a full period of 
twenty years, such way shall be deemed to have been dedicated as a highway 
unless there is sufficient evidence that there was no intention during that period 
to dedicate such way”. By s. 1 (6) the aforementioned period of twenty years 
‘“* shall be deemed and taken to be the period next before the time when the right 
of the public to use a way shall have been brought into question by notice... 
or otherwise ”’. 

The appellant, a landowner, appealed to quarter sessions under s. 31 (3) of the 
National Parks and Access to the Countryside Act, 1949, seeking a declaration 
that there was no public right of way over certain land owned by him and known 
as the Ridgeway, a footpath over the land having been delineated on the map 
prepared by the county council under the Act. Quarter sessions found that the 
appellant at no time intended to allow the public to enjoy a right of way over 
the Ridgeway and that the right of the public to use the Ridgeway had been 
brought into question in 1914 by the locking of the gate at the south end, but that 
that right had never since then been brought into question until measures were 
taken by the appellant to exclude the public from the Ridgeway in 1948 on the 
derequisitioning of the land after the war. They held that there was not sufficient 
evidence of user by the public before 1914 to establish dedication before that date, 
and that there was no evidence of user between 1940 and 1948, but that there was 
sufficient evidence of public user between 1914 and 1940 to show twenty years 
uninterrupted user within the meaning of s. 1 (6) of the Act of 1932 and they, 
accordingly, dismissed the appeal. On appeal by the landowner to the Divisional 
Court, 
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HEtp: (i) that, if there could be only one time of bringing the right into question, 
the first time when it was brought into question, namely 1914, would be material, 
but on the facts found there was no evidence of user sufficient to presume dedica- 
tion before 1914; (ii) that, even if there could be a second bringing of the right 
into question, the second time would have been 1948, and, as there was no evidence 
of user for twenty years next before that date, no statutory presumption of dedica- 
tion could arise in any event; (iii) that the finding that the appellant at no time 
intended to allow the public to enjoy a right of way over the Ridgeway was evidence 
that there was no intention during the relevant period, and that, therefore, the 
presumption of dedication never arose under s. 1 (1). On any view of the case, 
therefore, the appellant was entitled to succeed and to obtain the declaration 
which he sought. 


AppEAL from Buckinghamshire Quarter Sessions. 

The appellant, Anthony Gustav de Rothschild, applied to Buckinghamshire 
Quarter Sessions, under s. 31 of the National Parks and Access to the Countryside 
Act, 1949, seeking a declaration that a path, called Ridgeway, which ran across 
his stud farm, Southcourt Stud, was not a public right of way, as indicated by 
the Buckinghamshire County Council on the provisional map prepared by them 
under the Act. 

Quarter sessions found that there was no sufficient evidence of user by the 
public before 1914 to establish dedication before that time. In 1914 a gate 
across the path was padlocked, but some of the public broke down the gate, 
and the public continued to use the path until 1940. From 1940 to 1947 the, 
farm was requisitioned. In 1948 after the end of the requisition, signs were 
posted: “ No right of way. Access by permission only,” etc. 

Quarter sessions held that, as there was sufficient user between 1914 and 
1940 to show twenty years’ uninterrupted user, although the appellant did not 
intend to allow the public to enjoy a right of way over the Ridgeway, a right 
of way could be established by inadvertence and such a right of way had been 
established by about 1934. They, accordingly, refused to make the declaration 
and the appellant appealed to the Divisional Court. 


J. M. Miine for the appellant. 
Grieve for the council. 


SLADE, J.: By virtue of the powers conferred on them by Part IV of the 
National Parks and Access to the Countryside Act, 1949, the respondents, the 
Buckinghamshire County Council, prepared a draft map and statement, and 
included in that map as a bridle path a strip of land coloured red on the plan 
annexed to the Case, the strip being referrred to as the Ridgeway. The appellant, 
Anthony Gustav de Rothschild, objected to the inclusion in the draft map and 
statement of the Ridgeway as a bridle way, and on April 20, 1955, an inquiry 
was held at Linslade under s. 29 of the Act, in consequence of which the respon- 
dents altered the provisional map by showing the Ridgeway as a public footpath 
instead of a bridle path. Thereupon the appellant gave notice of his intention 
to apply to the appeal committee of Buckinghamshire Quarter Sessions for @ 
declaration pursuant to s. 31 of the Act, namely, that there was no public 
right of way, that is to say, no public footpath along the Ridgeway. That being 
the case, the duty of the appeal committee was to hear and determine the appli- 
cation in accordance with the provisions of s. 31 (3), which provides: 


“Tf on the hearing of an application under sub-section 1 of this section 
...1tis not proved to the satisfaction of the court or committee—(a) in the 
case of an application under the said paragraph (a), that there was at the 
relevant date a public right of way over the land, . . . the court of committee 
shall make the declaration sought by the applicant.” 
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The appeal committee, having heard the objection, found, amongst others, 
these facts: 


“that the right of the public to use the Ridgeway was brought into 
question in 1914 by the locking of the gate at the south end, but that that 
right had never since that date been brought into question until the measures 
taken by the appellant on derequisitioning after the second world war as set 
out above within the meaning of s. 1 (6) of the Rights of Way Act, 1932 


” 


Secondly, they found that there was not sufficient evidence of user by the public 
before 1914 to establish dedication before that time; and, thirdly, that there 
was sufficient evidence, which they accepted, of public user between 1914 and 
1940 to show twenty years’ uninterrupted user. 

Counsel for the respondents said that, if there could be a second bringing of 
the right into question, that is to say, one after 1914, it would have been brought 
into question for the second time in or about the year 1948. It is to be observed 
that the facts found by the appeal committee were that there was no evidence 
of dedication before 1914 and that there was no evidence of user by the public 
after 1940 up till 1948. 

What has to be proved is set out in s. 1 (1) and s. 1 (6) of the Rights of Way 
Act, 1932, it being conceded by the respondents that there was no dedication 
at common law in this case. Section 1 (1) as amended by s. 58 of the National 
Parks and Access to the Countryside Act, 1949, provides: 


‘““ Where a way, not being of such a character that user thereof by the 
public could not give rise at common law to any presumption of dedication, 
upon or over any land has been actually enjoyed by the public as of right 
and without interruption for a full period of twenty years, such way shall 
be deemed to have been dedicated as a highway unless there is sufficient 
evidence that there was no intention during that period to dedicate such 
way. 


Subsection (6) deals with the dates from and to which the minimum period of 
twenty years falls to be calculated. It says: 


‘“* Each of the respective periods of years [there is only one now since the 
statute was amended by the Act of 1949] mentioned in this section shall 
be deemed and taken to be the period next before the time when the right 
of the public to use a way shall have been brought into question by notice 
as aforesaid or otherwise.” 


In other words, as DENNING, L.J., as he then was, pointed out in Fairey v. 
Southampton County Council (1), the Act provides a finishing point for the 
period and the requisite period for statutory presumption of dedication must be a 
minimum of twenty years up to that finishing date. In other words, it will not 
be any use if it is fifteen years up to the date, and it will not be any use if it is 
fifty years terminating substantially before the finishing date so far as the 
first, if there can be more than one, bringing of the right into question is concerned. 

The Case finds that it was brought into question in 1914, and also that there was 
insufficient evidence of user by the public before 1914 to establish dedication 
before that time. Dernnino, L.J., said in the Fairey case (1) that it was the first 
time that the right was brought into question which had to be considered. 
If that is so, that alone is sufficient to decide this case, because the facts found 
by the appeal committee were that there had been no evidence of user sufficient 
to presume dedication before 1914. If, on the other hand, there can be more 


(1) 120 J.P. 434; [1956] 2 All E.R. 843; [1956] 2 Q.B. 483. 
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an one time when the right is brought into question, then the only other 
te was the date of 1948 given me by counsel for the respondent. The Case 
ds user by the public for an uninterrupted period only from 1914 to 1940 
With no evidence of user from 1940 to 1948, so that, although it is for twenty-six 
rs from 1914 to 1940, it is not for twenty-six years next before the time 
en the right of the public to use the way shall have been brought into question 
iE mapied by s. 1 (6). Therefore, no statutory presumption of dedication 
could arise at all on the facts of this case as found by the appeal committee, 
whether there could have been only one occasion when the right was brought 
into question, namely, 1914, or whether there could have been another, 1948, 
on which the Buckinghamshire County Council relied. 


There is another point, however, on which it seems to me that the appellant 
is entitled to succeed in this case. Section 1 (1) of the Act of 1932 merely provides 
that if there is actual enjoyment by the public 


“as of right and without interruption for a full period of twenty years, 
such way shall be deemed to have been dedicated as a highway unless 
there is sufficient evidence that there was no intention during that period 
to dedicate such way.” 


That means, of course, by the only person who could dedicate it, in this case, the 
appellant, who is the owner in fee simple of the land. Paragraph 11 of the Case 
finds: ‘‘ In so far as it was a question of a question of fact, we ’’—that is, the 
appeal committee—“‘ found and we were satisfied that at no time did the 
appellant intend to allow the public to enjoy a right of way over the Ridgeway ”. 
It seems to me that by that finding there was sufficient evidence that there was 
no intention during that period to dedicate such way, and, therefore, the pre- 
sumption of dedication never arose under s. 1 (1). If it be necessary to manifest 
that absence of intention to the public who are using the way, the answer to 
that is that there would have been no evidence upon which the appeal committee 
could have come to the conclusion that there was no such intention unless some 
evidence was given of the absence of any such intention, and the materials in 
the case show quite clearly that in many ways the appellant evinced the absence 
of any intention to dedicate the way. The whole of the facts of the case show 
the improbability of his ever having been likely to do so. In the result, there- 
fore, I think this appeal should be allowed and the declaration asked for granted. 


GORMAN, J.: I agree. 


LORD GODDARD, C.J.: I agree. I think that in all probability on 
the facts of this case the right time to consider is the conclusion of the recent 
war. It seems to me that it is somewhat difficult to say, because perhaps 
thirty or forty years ago, there was some dispute between the landowner and 
the public, and matters were left in statu quo, nobody taking proceedings one 
way or another, that for the purpose of this Act that must be the starting point 
from which one has to work backwards. For the reasons given by SLADE, J., 
in whichever way the matter is looked at, it seems to me that the county council 
fail. 

Then there is the finding that the appellant never intended to dedicate. 
It frequently happens that a generous landowner allows people to come over 
his land without any intention of dedicating a way, and I would find it difficult 
to believe that any bloodstock owner intended to give the public a right of way 
over his land where his brood mares were accustomed to be. When quarter 
sessions have to consider this question of intention, I should like them to bear 
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in mind, as I have no doubt these quarter sessions did, the language of Bowen, 
L.J., in Blount v. Layard (1), approved by Lorp MacNnaGHTEN in Simpson v. 
Attorney-General, (2) :— 


““ Nothing worse can happen in a free country than to force people to be 
churlish about their rights for fear that their indulgence may be abused, 
and to drive them to prevent the enjoyment of things which, although they 
are matters of private property, naturally give pleasure to many others 
besides the owners, under the fear that their good nature may be misunder- 
stood.” 


If every landowner who allows his neighbours and people living in the village, 
and so forth, to pass unchallenged over land because they are his neighbours 
is told that that is going to be evidence that he has dedicated the land to the 
public generally, a great many landowners will put difficulties in the way of 
their neighbours using the land which they otherwise would not do. It seems 
to me that those are matters which should all be fully borne in mind, and I 
concur in the judgments which have been delivered. 
Appeal allowed. 
Solicitors: Crawley, Arnold, Ellis & Ellis, for Horwood & James, Aylesbury; 
R. E. Millard, Aylesbury. 
T.R.F.B. 


(1) [1891] 2 Ch. 681n. 
(2) 69 J.P. 85; [1904] A.C. 476. 


QUEEN’S BENCH DIVISION 
(Lorp Gopparp, C.J., ByRNE AND DEvLin, JJ.) 
July 16, 19, 1957 


R. v. DEPUTY-CHAIRMAN OF THE COUNTY OF LONDON QUARTER 
SESSIONS APPEAL COMMITTEE. Ez parte BORG 


Quarter Sessions—Appeal to—Unequivocal plea of Guilty at magistrate’s court— 
No right of appeal against conviction—Metropolitan Police Courts Act, 1839 
(2 & 3 Vict., c. 71), 8. 50. 

The defendant pleaded Guilty at a metropolitan magistrate’s court to keeping a 
brothel and to permitting children to be kept there. She was fined £100 and 
sentenced to six months’ imprisonment. She sought to appeal to quarter sessions 
against her conviction, but quarter sessions, having decided that she unequivocally 
pleaded Guilty at the magistrate’s court, held that she had no right of appeal 
against conviction under s. 50 of the Metropolitan Police Courts Act, 1839. On 
motion for mandamus directing quarter sessions to hear the appeal against con- 
viction, 

HELD: that a person who had deliberately pleaded Guilty in a magistrate’s court 
could not be a person “‘ aggrieved ”’ within the meaning of s. 50 so far as conviction 
was concerned, and, accordingly, he had no right of appeal against conviction under 
s. 50, although a right of appeal against sentence was given by that section. Man- 
damus, therefore, would not issue. 

Mittlemann v. Denman (1920) (84 J.P. 39) explained. 


Motion for mandamus. 

Lillian Mary Borg, the applicant, moved for an order of mandamus directed 
to Henry Elam, Esq., Deputy Chairman of the County of London Quarter 
Sessions Appeal Committee, to hear and determine an appeal brought by the 
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applicant against her conviction at Marlborough Street Magistrates’ Court on 
June 13, 1957. 

At the hearing at the magistrates’ court the applicant was charged with one 
offence of permitting premises to be used as a brothel contrary to s. 35 of the 
Sexual Offences Act, 1956, and with three offences of permitting children to be 
kept at those premises contrary to s. 3 of the Children and Young Persons Act, 
1933. She was not represented at the hearing; she pleaded guilty to the four 
charges. The solicitor for the prosecuting authority, Westminster City Council, 
then stated the facts on which the charges were founded and referred to the 
premises being used by three prostitutes. The applicant said nothing further 
at the hearing except that, when asked by the magistrate if she wished to say 
anything, she denied that the alleged number of prostitutes in fact used the 
premises. The applicant was convicted on all four charges and was ordered to 
pay a fine of £100 or serve two months’ imprisonment on the charge of keeping 
a brothel and was sentenced to six months’ concurrent imprisonment on each 
of the three remaining charges. She appealed against her conviction and the 
appeal came on for hearing on June 25, 1957, before the Appeal Committee of 
the County of London Quarter Sessions. It was argued by the prosecuting 
authority before the Appeal Committee that the applicant had entered an 
unequivocal plea of guilty to the charges in the magistrates’ court and had no 
right of appeal against conviction; in particular she had no such right under 
s. 50 of the Metropolitan Police Courts Act, 1839, which, it was submitted, was 
repealed by later legislation, and her right of appeal was limited to one against 
sentence. The Appeal Committee accepted this argument and decided that 
they had no jurisdiction to hear the appeal. 

The applicant now sought an order of mandamus against the Appeal Com- 
mittee on the ground that they were wrong in holding that she had unequivocally 
pleaded guilty and that she had no right of appeal against conviction under 
s. 50 of the Act of 1839. 


H.S. Grannum for the applicant. 
Caulfield for the prosecuting authority, Westminster City Council. 


LORD GODDARD, C.J.: The applicant pleaded Guilty and at the magi- 
trate’s court a representative of Westminster City Council, the prosecuting 
authority, stated the facts to the magistrate, and stated enough facts to show 
that the premises were a brothel. The applicant did not dispute any fact which 
was stated to the magistrate. She was convicted and sentenced to imprisonment, 
and was then advised, apparently, to appeal to the London Sessions against her 
conviction as well as against her sentence. Before I turn to what happened at the 
sessions, I had better briefly refer to the history of the right of appeal to quarter 
sessions. A right of appeal in London was given against convictions by the 
Metropolitan Police Courts Act, 1839, the terms of which I will read in a moment. 
In 1879 the Summary Jurisdiction Act, 1879, which gave power to magistrates’ 
courts, or courts of summary jurisdiction, as they were called in those days, not 
only to hear summary offences, but also with the consent of the defence to hear 
certain indictable offences, gave a right of appeal to quarter sessions against the 
magistrate’s determination. If a person pleaded Guilty, the Act of 1879 gave no 
right of appeal, at any rate outside the metropolitan police courts, against a 
conviction or against sentence. That remained the law until 1925 when, by 
the Criminal Justice Act of that year, an appeal for the first time was given 
to a person who had pleaded Guilty, but only against sentence. Of course, a 
person still had a right of appeal against conviction if he had not pleaded 
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Guilty, but if he had pleaded Guilty he had no right of appeal against conviction, 
Section 50 of the Metropolitan Police Courts Act, 1839, is in these terms: 


“. . . In every case of summary order or conviction before any of the 
[metropolitan police] magistrates, in which the sum or penalty adjudged to 
be paid shall be more than £3, or in which the penalty adjudged shall be 
imprisonment for any time more than one calendar month, any person who 
shall think himself aggrieved by the order or conviction may appeal to the 
justices of the peace at the next general or quarter sessions . . .” 


In Mittelmann v. Denman (1), which is really the decision that we have to 
consider in this case, it was decided by this court that s. 50 was unaffected 
by the subsequent legislation which had taken place and that it did give 
right of appeal to a person although he had pleaded Guilty. When, however, 
one reads Mittelmann v. Denman (1) carefully it is quite obvious that what the 
court was holding there was that s. 50 of the Act of 1839 gave quarter sessions 
power to consider the sentence which had been passed, not the conviction, if 
the person had pleaded Guilty. Mr. Purchase, who appeared for the appellant 
in that case and who was a counsel of great experience in these matters, put the 
matter quite clearly in his argument, in which he said: 


** The section [s. 50] does not limit the right of appeal to a defendant who 
has not pleaded Guilty. That section, therefore, assuming that it has not 
been repealed, gives the defendants the right of appeal which they claim. 
That section, in so far as it gives a right of appeal to a person who has pleaded 
Guilty, has never been expressly or impliedly repealed or superseded by any 
later Act. It has not been impliedly repealed either by s. 19 of the Summary 
Jurisdiction Act, 1879, or by s. 37 of the Criminal Justice Administration 
Act, 1914, because the right of appeal which it gives has been widened and 
extended by these Acts. Section 19 of the Act of 1879 in giving a right of 
appeal which is limited to persons ‘ not otherwise authorised to appeal’ 
expressly recognises as still existing the right of appeal given by s. 50 of the 
Act of 1839. At all events these later enactments have not repealed s. 50 
of the Act of 1839 in so far as it gives a right of appeal to a defendant who 
has pleaded Guilty. There are reasons why they should not have done so. 
These later enactments do not themselves give to a defendant who has pleaded 
Guilty any right of appeal, and it frequently happens, as in the present 
case, that the Act or statutory order constituting the offence does not give 
him any right of appeal, and, therefore, if these later enactments repealed 
s. 50 entirely, it would follow that in many cases a defendant who had pleaded 
Guilty and been sentenced with undue severity or was otherwise aggrieved 
would have no right of appeal at all.” 


When one reads the judgment of the court it is quite clear that the whole point 
was whether an appeal lay under s. 50 so that a person who had been sentenced 
after a plea of Guilty could appeal against his sentence. That was all that the 
court was considering in Mittelmann v. Denman (1). 

In the present case the sessions went into the question whether the applicant 
deliberately and intentionally pleaded Guilty, and, therefore, understood what she 
was doing. This court has decided that it is open to a court of quarter sessions 
to consider whether a plea of Guilty which has been entered is or ought or ought 
not to have been accepted as a plea of Guilty. Sometimes a person pleads Guilty 
when it is quite clear from the statements which he makes that the plea ought 


(1) 84 J.P. 39; [1920] 1 K.B. 519. 
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to have been one of Not Guilty. In R. v. Durham Quarter Sessions, Ex p. Virgo (1) 
({1952] 1 All E.R. 466), a man was charged with stealing a bicycle. He pleaded 
Guilty, but made a statement to the magistrates which clearly showed that he was 
setting up a defence that he had reasonable grounds for believing that he had 
mistaken it for his own bicycle. He was convicted and sentenced and he appealed 
against his conviction to quarter sessions. We held that quarter sessions had a 
right to inquire into the matter although he had pleaded Guilty and to say the 
plea of Guilty ought never to have been taken. Quarter sessions had treated 
the conviction as a nullity and had decided to send the case back to the magis- 
trates to be re-heard. On the other hand, in R. v. West Kent Quarter Sessions 
Appeal Committee, Ex p. Files (2), which was considered in R. v. Durham Quarter 
Sessions (1), a man who had pleaded Guilty to a charge of dangerous driving 
had been warned that if he did plead Guilty he would not be able to go to quarter 
sessions, and had insisted on pleading Guilty He then appealed to quarter 
sessions and that court thought that he pleaded Guilty by mistake. We thought 
that he had deliberately pleaded Guilty and that he could not be allowed to 
appeal. 

In Mittelmann v. Denman (3) the point which has been raised by counsel on 
behalf of Westminster City Council was never considered. Section 50 of the 
Act of 1839 provides: ‘“* Any person who shall think himself aggrieved by the 
order or conviction’. How can a person who pleads Guilty deliberately be 
aggrieved by a conviction? I said ‘“ deliberately *’, for it has been found that the 
applicant deliberately intended te plead Guilty. Ever since the Court of Criminal 
Appeal has been in existence the court will not entertain appeals against convic- 
tion by prisoners who have pleaded Guilty unless there ought never to have been 
plea of Guilty, and the appellant obviously pleaded Guilty under some mistake. 
It is idle to say that a person can put himself before the court as a person who 
thinks himself aggrieved if he has no reasonable ground for thinking himself 
aggrieved. That was one of the points which the Court of King’s Bench con- 
sidered in R. v. Inhabitants of Bishop Wearmouth (4). Lorp Denman, C.J., 
referring to a statute which gave a right of appeal to persons who considered 
themselves aggrieved more in civil matters than criminal matters, said: 

‘** That clause as it seems to me ought not to be construed so as to let in 
anyone who, taking a capricious view of the order, may think himself 
aggrieved by it, when it is clear that he was not intended to be included in it, 
but must be confined to those who may have reasonable ground for thinking 
themselves aggrieved.” 

There is certainly no reason for this applicant who had been previously con- 
victed of soliciting and using her premises for prostitution feeling herself aggrieved. 
The facts were stated at the magistrate’s court and she did not raise any protest 
there. In my opinion, it is impossible to say that a person who has pleaded 
Guilty deliberately, as the court of quarter sessions found in the present case, 
can be heard to say that she is a person aggrieved by the conviction. There is 
no doubt that she has a right to appeal against sentence; and the court of quarter 
sessions has adjourned consideration of the appeal against sentence until we 
have dealt with the matter in this court. Since Mittelmann v. Denman (3) and 
at any rate until the Crimmal Justice Act, 1925, it was always considered that 
a person had a right to go to quarter sessions under s. 50 of the Act of 1839 to 


(1) 116 J.P. 157; [1952] 1 All E.R. 466; [1952] 2 Q.B. 1. 
(2) 115 J.P. 522; [1951] 2 All E.R. 728. 
(3) 84 J.P. 39; [1920] 1 K.B. 519. 
(4) (1834), 5 B. & Ad. 942. 
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appeal against sentence. In my opinion, s. 50 properly construed does not give 
a person who has pleaded guilty a right to appeal against the conviction. It 
cannot be said, within the fair meaning of the words of s. 50, that a person who 
has pleaded Guilty can be heard to say that she is aggrieved. For those reasons 
I think that the motion fails and must be discharged. 


BYRNE, J.: Prior to 1925 a person who pleaded Guilty to a summary 
offence in any court of summary jurisdiction other than a metropolitan police 
court had no right of appeal. Section 25 of the Criminal Justice Act, 1925, 
gave a right of appeal to a person who had pleaded Guilty. That section was 
repealed by the Criminal Justice Act, 1948, which in turn was repealed by the 
Magistrates’ Courts Act, 1952, and s. 83 of that Act provides a right of appeal 
in the case of a person who has pleaded Guilty. 

By s. 50 of the Metropolitan Police Courts Act, 1839, a right of appeal was 
given to a person who thought himself aggrieved by an order or conviction in 
which the sum or penalty adjudged to be paid was more than £3 or 
the imprisonment was longer than one month. It was held in 1919 in Wittel- 
mann v. Denman (1) ({1920] 1 K.B. 519), that that section had not been impliedly 
repealed by s. 19 of the Summary Jurisdiction Act, 1879, or by s. 37 of the Criminal 
Justice Administration Act, 1914, by both of which statutes a right of appeal was 
given only where there had not been a plea of Guilty. The Metropolitan Police 
Courts Act, 1839, remains unrepealed, and it is now argued before this court that 
Mittelmann v. Denman (1) isauthority for the proposition that a person who pleaded 
Guilty to asummary offence before a metropolitan magistrate and was sentenced to 
longer than one month’s imprisonment has a right of appeal against conviction. It is 
to be observed that in Mittelmann v. Denman (1) the defendants pleaded Guilty, 
and the arguments and judgments were concerned, and, as I read the case, only 
concerned, with the question whether in those circumstances there was‘a right 
of appeal by virtue of s. 50 of the Metropolitan Police Courts Act, 1839. It was 
held that there was a right of appeal. I can find nothing in that case to support 
the contention that it decided that they had a right of appeal against conviction 
after a plea of Guilty. I fail to see how a person, to use the language of s. 50, 
can think himself aggrieved by a conviction when in fact he has unequivocally 
pleaded Guilty. He can, of course, think himself aggrieved by the sentence of 
imprisonment, and if that sentence was longer than one month he has a right 
of appeal against sentence by virtue of s. 50 of the Act of 1839. He has that 
right by virtue of the Act of 1839, and of course he now also has a right of appeal 
against sentence by virtue of s. 83 of the Magistrates’ Courts Act, 1952. For 
those reasons I agree with the observations my Lord has made, and I agree that 
this motion must fail. 


DEVLIN, J.: I also agree. 
Motion dismissed. 


Solicitors: Norman Lipman d Co.; Allen d& Son. 
T.R.F.B. 
(1) 84 J.P. 39; [1920] 1 K.B. 519. 
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COURT OF APPEAL 
(Hopson, PARKER AND ORMEROD, L..J.J.) 
July 8, 9, 10, 30, 1957 


TRUSTEES OF THE NATIONAL DEPOSIT FRIENDLY SOCIETY ¢. 
SKEGNESS URBAN DISTRICT COUNCIL 


Rating—Relief—Convalescent home of friendly — society—Non-profit-making 
organisation —‘* Main objects charitable or .. . otherwise concerned with 


advancement of social welfare ’-—Rating and Valuation (Miscellaneous 


Provisions) Act, 1955 (4 and 5 Eliz. 2, c. 9), 8. 8 (1) (a). 

The ratepayers were a registered friendly society which conducted a mutual 
insurance business with its members and in carrying out that activity they accumu- 
lated considerable reserves and from time to time made profits. The ratepayers 
claimed partial relief under s. 8 (1) of the Rating and Valuation (Miscellaneous 
Provisions) Act, 1955, against rates in respect of a convalescent home conducted by 
them for the benefit of their members, and the questions for the court were (i 
whether the ratepayers were an organisation ** established or conducted for profit 
and (ii) whether their main objects were “ charitable or otherwise concerned with 
the advancement of . . . social welfare ~ 

Hep: (i) the ratepayers were not an organization established or conducted for 
profit because the earning of profits was purely incidental for this purpose; (ii) their 
main objects, however, were not charitable in the legal sense because they did not 
involve some benefit to a section of the community as opposed to benefit to indi- 
viduals by reason of some private qualification, nor were they otherwise concerned 
with the advancement of social welfare because the benefits were confined to their 
members and were derived exclusively from members’ contributions on an actuarial 
basis. 

Decision of the Divisional Court, (1957), ante, p. 157, affirmed. 

APPEAL by the ratepayers, the Trustees of the National Deposit Friendly 
Society, from a decision of the Divisional Court, dated Jan. 24, 1957, and reported 
ante, p. 157. 

The ratepayers appealed to the Lincoln (Parts of Lindsey) Quarter Sessions 
against a rate and a demand made by the rating authority, the Skegness Urban 
District Council, in respect of a convalescent home and premises at North Parade, 
Skegness, on the ground that the rating authority had failed to allow to the 
ratepayers the relief from liability provided by the Rating and Valuation (Mis- 
cellaneous Provisions) Act, 1955, s. 8. The friendly society was founded in 1868 
and first registered under the Friendly Societies Acts on Aug. 27, 1872. The 
rules of the friendly society, which were effective at all material times, were 
contained in the National Deposit Friendly Society Rules, as revised 1949. The 
ratepayers carried on all the activities of their constitution and, inter alia, were 
the occupiers of the convalescent home and premises concerned. The home was 
open to members of the society whose subscriptions were not more than four 
months in arrear in accordance with the rules and without charge. The policy 
of the ratepayers in the investment of their accumulated funds was to choose 
investments which offered the highest return of income consistent with security 
of capital. No attempt was made to select investments with a view to capital 
accretion. The ratepayers’ income was devoted to the payment of interest on 
the deposit accounts of members, the maintenance of sufficient funds to provide 
on an actuarial basis for the benefits to which their members were entitled in 
accordance with the rules, and the payment of expenses and management. 
No member received any dividend or share of income other than interest at 
2} per cent. on moneys standing to the credit of his deposit account and such 
sickness or other benefits as were provided by the rules. Quarter sessions found 
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(i) that the ratepayers and the society were not established or conducted for) 
profit, and (ii) that apart from the welfare of individuals who subscribed, there} 
was absent any element of advancement of the good of the community because} 
the benefits were not available to anyone who was not a member. Quarter) 
sessions dismissed the appeal. The ratepayers appealed to the Divisional Court 
by way of Case Stated. The Divisional Court affirmed the decision of the) 
justices on the ground that the main objects of the ratepayers were not the 
advancement of social welfare as the ratepayers conducted an assurance business 
and were concerned only with the provision of benefits for their own members, 
The ratepayers now appealed to the Court of Appeal and the rating authority} 
served a counter-notice attacking the findings of the justices that the ratepayers 
were a non-profit making organisation. 

Pennycuick, Q.C., and Widgery for the ratepayers. 

Sir Arthur Comyns Carr, Q.C., Scholefield and J. D. James for the Skegness 
Urban District Council, the rating authority. 

Cur. adv. vult. 


July 30. PARKER, L.J., read the following judgment of the court. This] 
is an appeal from a decision of the Divisional Court dismissing an appeal by; 
way of Case Stated from Lincoln (Parts of Lindsey) Quarter Sessions who held 
that the trustees of the National Deposit Friendly Society (herein referred to as} 
*‘ the ratepayers ’’) were not entitled to the benefit of rating relief provided by 
s. 8 of the Rating and Valuation (Miscellaneous Provisions) Act, 1955. The pro- 
vision in question and the facts are fully set out in the report of the case at) 
p. 157 ante, and we need not repeat them. The short question here is whether) 
the ratepayers’ convalescent home at North Parade, Skegness, is occupied for 
the purposes of an organisation which is not established or conducted for profit, 9 
and whose main objects are charitable or otherwise concerned with the advance-} 
ment of social welfare. Only if these conditions are complied with will the rate-} 
payers be entitled to partial relief against the rates in respect of those premises. 7 

We will deal first with the question whether the ratepayers’ organisation is 
established or conducted for profit. It conducts mutual insurance among its 
members and in carrying on that activity it has accumulated very considerable 7 
reserves in the form of investments in securities and in land. Indeed we think 
that if that activity is properly conducted, the accumulation of such reserves is 
not only inevitable, but a necessity. From time to time, when those investments 7 
are sold, profits are made and the income and rents obtained are also in the] 
nature of profits. The organisation accordingly does earn profits from which 
the members benefit, but that as it seems to us is a very different thing from] 
being established or conducted for profit. In our judgment the earning of 
profits is purely incidental, and it cannot be said that the organisation is estab-¥ 
lished or conducted for profit. It carries on no “ business ’’ for the purpose of 
earning profits, cf. R. v. Whitmarsh (1). The appellants, accordingly, comply with7 
the first condition. 

Coming to the second condition, the meaning of “ charitable ” in the legal 7 
sense is clear though its application is often difficult. Except in the case of the 
relief of poverty, the object or purpose to be charitable must involve some benefit — 
to the community or a section of the community as opposed to benefit to indi- 7 
viduals by reason of some private qualification. That being so, it cannot be 7 
said that any object of the ratepayers’ organisation is charitable. But are its 
main objects “or otherwise concerned with the advancement of . . . social 


(i) (1850), 15 Q.B. 600, 
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welfare’? Quite obviously the words “ or otherwise ” extend the objects in 
respect of which relief is given to objects which are not charitable in the legal 
sense. The real question is how far that extension goes. The provision in 
question is an exemption from rates at the expense of the general body of rate- 
payers, and that being so, it would, we think, be right in the case of any doubt 
to give the words a restricted meaning. 

What then is meant by “ social welfare’? ‘‘ Welfare’, we think, denotes a 
state of being well, whether in the physical, mental or material sense. What the 
word “‘ social ” adds is far from clear, but in this context we should have thought 
that prima facie it meant the well being of individuals as members of society. 
The expression “ social welfare ’’, therefore, is very wide and very vague. As 
Lorp TuckKER said in Inland Revenue Comrs. v. Baddeley (1) in considering the 
phrase “‘ the promotion of social well being ”’: 


“This is an extremely vague phrase which may have different meanings 
to different minds, and may include things considered by some, but not by 
others, to be advantageous. It would appear to cover many of the activities 
of the so-calied ‘ welfare state ’, and to include material benefits and advan- 
tages which have little or no relation to social ethics or good citizenship, 
concepts which are themselves not easily definable. I find it impossible to 
construe these trusts, as the Court of Appeal have done, in such @ way as to 
restrict the operation of this language to promoting or inculcating .. . 
‘those standards of secular conduct or behaviour expected of a good 
neighbour and a good citizen ’.” 

Unless, therefore, some restriction can be implied from the context, we should 
have thought that the provision of benefits which tends directly to improve the 
health or conditions of life of individuals comes prima facie within the expression 
“social welfare.” 


The respondents, the rating authority, however, contend that notwithstanding 
the introductory words “or otherwise’, the objects which follow must be 
restricted to objects in which an eleemosynary element is present and which are 
for the benefit of the community or a section of the community in the sense in 
which charitable objects must be. It is said that this is the effect of an applica- 
tion of the ejusdem generis rule or at any rate is to be derived from the maxim 
noscitur a sociis. In our judgment, however, it is impossible to give the objects 
this restricted meaning. There are clearly grave difficulties in applying the 
ejusdem generis rule in such a case as this where there is only one species available 
out of which to construe a genus, cf. Stag Line, Lid. v. Foscolo Mango & Co., 
Lid. (2), per Lorp RussELL oF KILLOWEN, and R. v. Income Tax Special 
Comrs. Ex p. Shaftesbury Homes & Arethusa Training Ship (3), per BAILHACHE, J. 
It is true that in the former case the House of Lords restricted a power in a bill 
of lading to call at any ports ‘‘ for bunkering or other purposes ” to purposes of the 
contract venture, but as a matter of business such a restriction was clearly 
necessary, and the power itself was expressly stated to be “as part of the 
contract voyage”. Further, it is to be observed that in A.-G. v. Seccombe (4) 


(1) [1955] 1 All E.R. 525; [1955] A.C. 572. 
(2) [1932] A.C. 328. 
(3) [1923] 1 K.B. 393. 
(4) [1911] 2 K.B. 688. 
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Hamitron, J., held that the words “ or otherwise ” following the words “ by 
contract ’’ must be read as denoting an arrangement ejusdem generis with contract, 
namely, an enforceable agreement. In the present case, however, the words to 
be construed are not “or otherwise ” alone but “or otherwise” followed by 
specific objects. Moreover, two of the objects, the advancement of religion 
and the advancement of education are themselves charitable objects, and if they 
are to have any extended meaning they must, we think, be read as not being 
restricted to cases which are for the benefit of the community or a section of the 
community. 

We think, however, that the restriction if any is to be found in the phrase 
‘objects . . . concerned with the advancement of...’ We omit for this pur- 
pose reference to “‘ main objects ” since this may well merely differentiate the test 
from cases where the word “ exclusively ”’ is used, cf. Scientific Societies Act, 
1843. Are then the objects of the organisation in any particular case concerned 
with the advancement of social welfare? An organisation may in fact advance 
social welfare in the sense of affording benefits to its members, but nevertheless 
not have as its object the advancement of social welfare as an end in itself or for 
its own sake. On the other hand, the fact that an organisation affords benefits 
to its members would not necessarily prevent its object being concerned with 
the advancement of social welfare. Thus, in Inland Revenue Comrs. v. Forrest 
(1) the question was whether the property of the Institution of Civil Engineers 
was ‘appropriated and applied for the promotion of science”. Lorp 
MACNAGHTEN said: 


” “ 


‘ 


“Is the property of the Institution of Civil Engineers legally appropriated 
and applied for the promotion of the science of civil engineering, or is it 
legally appropriated and applied for the benefit of civil engineers in order to 
enable them to practise their profession to greater advantage? It cannot I 
think be doubted that the institution has raised the standard of the profession, 
and that to a civil engineer it is of advantage and probably of pecuniary 
advantage to be a member: But is that result the purpose of the society, or 
is it an incidental, though an important and perhaps a necessary consequence 
of the way in which the institution does its work in the pursuit of science? ” 


It is, we think, in considering this question that the persons to be benefited and 
the source of the benefits become pertinent considerations. Where the benefits 
are confined to the members, and where these benefits are derived entirely 
from their own contributions, it may well be difficult to say that the object is 
the advancement of social welfare for its own sake even though the benefits 
themselves may advance the well-being of the individual members. It is true 
that the question is whether the object is one “‘ concerned ” with the advancement 
of social welfare, but though “ concerned ” is a wide word, we do not think that 
it can be read as bringing in as an object something which is incidental. 

Looked at in this way we find it impossible to say that the main objects of 
the ratepayers’ organisation are concerned with the advancement of social 
welfare. The objects of the society as expressed in the rules and as found by 
quarter sessions to have been followed are to provide by means of mutual insur- 
ance for the payment of certain benefits to the individual members. Granted 
that the payment of the benefits may amount to social welfare, nevertheless 


(1) (1890) 54 J.P. 772; 15 App. Cas. 334. 
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such benefits are confined to the individual members themselves; they are 
exclusively derived from the members’ contributions on an actuarial basis; 
and default in payment of contributions disentitles a member to those benefits. 

Finally, we would like to adopt what Lorp Gopparp, C.J., said in his opening 
observations in this case: 


“ If the appellants are to be entitled to have the benefit of these provisions, 
so must many others of the great friendly societies which exist. Speaking 
for myself, I should think it was remarkable, if Parliament had intended 
that friendly societies which carry on the activities which the appellants 
carry on should have special treatment with regard to rates, that it would 
not have said so in plain terms, in just the same way as in some of the 
taxing statutes—and, after all, rating statutes are taxing statutes in one 
sense...” 

The appeal is dismissed. 
Appeal dismissed. 
Solicitors: Woolley, Tyler & Bury; Wrentmore & Son, for Clerk to Skegness 
Urban District Council. 
F.G. 


CHANCERY DIVISION 
(VAIsEY, J.) 
July 30, 31, 1957 
BROWNSEA HAVEN PROPERTIES, LTD. v. POOLE CORPORATION 


Road Traffic—One-way traffic for all vehicles—Order made by local authority— 
Town Police Clauses Act, 1847 (10 & 11 Vict., c. 89), s. 21—Road Traffic 
Act, 1930 (20 and 21 Geo. 5, c. 43), 8. 46 (2). 


P. Corporation made an order which in effect created one-way traffic in certain 
streets for all vehicles for a period of six months from Apr. 19, 1957, to Oct. 19, 1957, 
inclusive. The order was purported to be made in exercise of the corporation’s 
powers under s. 21 of the Town Police Clauses Act, 1847 (which did not require 
confirmation by the Minister of Transport) and not under s. 46 (2) of the Road 
Traffic Act, 1930 (which required confirmation by the Minister of Transport after 
holding, if he thought fit, a public inquiry). The plaintiff company, which owned 
an hotel in one of the affected streets, contended that the order was ultra vires 
the powers of the corporation and void. 

HeEtp: the procedure of making an order under s. 21 of the Act of 1847 for a 
short period to test the efficiency of the one-way traffic as a preliminary to an 
order under s. 46 (2) of the Act of 1930 was a procedure which was neither desirable 
nor permissible, and, therefore. the order purported to be made under s. 21 of the 
Act of 1847 was ultra vires the powers of the corporation and void. 


ADJOURNED SUMMONS. 

The plaintiff company, Brownsea Haven Properties, Ltd., applied to the 
court by originating summons for a declaration that an order dated Mar. 5, 1957, 
made by the defendants, Poole Corporation, in purported exercise of the powers 
conferred on them by s. 21 of the Town Police Clauses Act, 1847, was ultra 
vires and void. 
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The order was in these terms: 


“Borough and County of the Town of Poole. 

The Town Police Clauses Act, 1847. Section 21. 

Order made by the Poole Borough Council for the routes to be observed 
by vehicles. 

Whereas the streets to which this order applies are during certain seasons 
of the year thronged and liable to be obstructed. 

Unless upon the direction or with permission of a police officer in uniform 
from Apr. 19, 1957, to Oct. 19, 1957 (both dates inclusive) the route to be 
observed by all vehicles in 

(i) Banks road between its junctions with Panorama road shall be towards 
their south western junction and 

(ii) Panorama road shall be towards its north east junction with Banks 
road. 

For the purposes of this order ‘ vehicle’ includes bicycles and similar 
machines whether mechanically propelled or not. 

All constables are hereby directed to enforce the provisions of this order. 

Signed C. W. Wells, Mayor 
Mar. 5, 1957 J. G. Hillier, Town Clerk” 


The two roads referred to in the order were in the part of Poole known as the 
Sandbanks Peninsula. Panorama road formed, roughly, two sides of a triangle, 
with the greater part of Banks road forming the base of the triangle. Banks 
road continued for a short distance in each direction after its junctions with 
Panorama road, and, at its south-west end, led to a ferry. The effect of the 
order of Mar. 5, 1957, was to create a system of one-way traffic in a clock-wise 
direction in those two roads during the period of six months from Apr. 19, 1957, 
to Oct. 19, 1957. 

In January, 1956, the corporation asked for the observations of the Minister 
of Transport and Civil Aviation on a suggestion that a system of one-way traffic 
in a clock-wise direction, should be enforced in Banks road and Panorama road. 
Having regard to objections which were put forward against a somewhat similar 
traffic regulation order which the corporation wished to make in 1953 and 
after considering the circumstances, the Minister suggested to the corporation 
that, as there appeared to be some doubt whether the one-way traffic scheme 
would provide the complete answer to the traffic problem experienced, it would 
perhaps be advisable to try it out under police powers for an experimental 
period to ascertain the full effect on traffic and local inhabitants before making 
an order under the powers contained in s. 46 (2) of the Road Traffic Act, 1930. 

The plaintiff company owned the Haven Hotel, situated in Banks road near 
the point of its south-western junction with Panorama road. The company 
had carried on the business of a hotelier at the hotel since 1927. The directors 
of the company feared that, by reason of the traffic restrictions, visitors would 
be discouraged from coming to the hotel, and in April, 1957, the chairman of 
the directors wrote to the Minister in regard to the traffic restrictions. In a 
reply, dated May 1, 1957, on behalf of the Minister, the facts which are set out 
in the preceding paragraph were stated, and the letter went on to say: 


“Under the powers contained in s. 21 of the Town Police Clauses Act, 


1847, a council, through the police, can institute any system of traffic 
regulation they may consider to be necessary for a trial period.” 


The chairman of the plaintiff company was advised by the Minister to forward 
any objections which he wished to make direct to the corporation, so that the 
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corporation might be fully aware of any difficulties experienced as a result of 
the institution of the one-way traffic system. 


Squibb, Q.C., and J. L. Harman for the plaintiff company. 
J. L. Arnold for the corporation. 


VAISEY, J., stated the facts and the terms of the order made by the 
defendants, Poole Corporation, on Mar. 5, 1957, and continued: The question 
is whether the order was properly made within the powers of the corporation. 
There are two sections which I have had to consider. One is s. 21 of the Town 
Police Clauses Act, 1847, and the other is s. 46 (2) of the Road Traffic Act, 1930. 
Those sections are in some respects overlapping sections, but they differ in 
rather important respects to which I must now refer. 

The marginal note to s. 21 of the Act of 1847 is “‘ Power to make orders for 
preventing obstructions in the streets during public processions, etc.” That 
power, which is not very accurately summarised in the marginal note, is a power 
which can be exercised in the borough of Poole by the corporation. Originally 
the power was given to commissioners, but it is now exercisable by the local 
authority. Substituting ‘‘ corporation ”’ for ‘‘ commissioners”, s. 21 reads: 


“(The corporation] may from time to time make orders for the route 
to be observed by all carts, carriages, horses, and persons, and for preventing 
obstruction of the streets, within the limits of the special Act [that is, within 
the limits of the corporation’s jurisdiction] in all times of public processions, 
rejoicings, or illuminations, and in any case when the streets are thronged 
or liable to be obstructed, and may also give directions to the constables 
for keeping order and preventing any obstruction of the streets in the 
neighbourhood of theatres and other places of public resort; and every 
wilful breach of any such order shall be deemed a separate offence against 
this Act, and every person committing any such offence shall be liable to 
@ penalty .. .” 


Between 1847 and 1930, when s. 46 of the Road Traffic Act, 1930, became part 
of the law, s. 21 of the Act of 1847 was considered by the courts on many occa- 
sions, and one of the things which was decided is that the reference to “ pro- 
cessions, rejoicings, or illuminations ”’ did not limit the operation of the section, 
and that it applied to all cases of crowding in the streets. I do not think that 
I need refer to the authorities which were cited to me, except to observe that 
throughout there has been a great tendency not to limit the operation of s. 21 
and the courts have thought that, these being powers which were entrusted to 
local authorities, they ought to be given a wide construction. No doubt, in 
the year 1847, so far as counsel have been able to discover, the one-way street, 
as such, was not the familiar phenomenon which it has become today, but it 
may well be that to some extent the creation of a one-way route for particular 
purposes was within the powers of the local authority under s. 21. 

I must now turn, by way of contrast, to s. 46 of the Act of 1930. Having 
regard to the one subsequent amendment to it, s. 46 (1) is to this effect: The 
corporation, subject to the confirmation of the Minister of Transport and Civil 
Aviation, 


“... may... after holding, if [the Minister] thinks fit, a public inquiry, 
by order prohibit or restrict, subject to [certain] exceptions . . . the 
driving of vehicles, or of any specified class or description of vehicles, on any 
specified road within the area of the council in any case in which [the council, 
subject to the confirmation of the Minister] is satisfied that any such vehicles 


cannot be used, or cannot wAypert Oe tat used, on that road without 
e * WNi sid. 
JANG 1958 


LAW LIBRARY 








Justice of the Peace and Local Government Review Reports, December 14, 1957. 


574 JUSTICE OF THE PEACE AND Vol. 


endangering the safety of the vehicles or the persons therein, or other 
persons using the road, or that the road is unsuitable for use or for unre- 
stricted use by any such vehicles.” 


The opening words of s. 46 (2) are: ‘‘ The Minister may on the application of 
@ council to which this section applies . . .” Having regard to the amendment 
to s. 46, I think that those opening words can be read as meaning that the council 
may subject to the confirmation of the Minister: 


“*. . . make an order for any of the following purposes :—(a) the specifica- 
tion of the routes to be followed by vehicles . . .” 


Pausing there, the words that I have quoted seem to me to be exactly what s. 21 
of the Act of 1847 has already said. The sub-section proceeds: 


‘“* (b) the prohibition or restriction of the use of specified roads by vehicles 
of any specified class or description, either generally or during particular 
hours; (c) the prohibition of the driving of vehicles on any specified road 
otherwise than in a specified direction; (d) otherwise in relation to the 
regulation of traffic.” 


The substantial difference between s. 46 of the Act of 1930 and s. 21 of the 
Act of 1847 is this. Under s. 46 of the Act of 1930, the order must be one which 
the Minister has confirmed, and which, as I understand it, the Minister will 
frequently not confirm until he has held an inquiry or invited representations 
on the subject; whereas s. 21 of the Act of 1847, which, it will be noted, was 
passed some eighty-three years earlier, provides for something which could be 
done on the undivided and unrestricted authority of the local council. The 
order of Mar. 5, 1957, is an order which prohibits “‘ the driving of vehicles on 
any specified road ”’ that is to say, Banks road and Panorama road, ‘‘ otherwise 
than in a specified direction’. Whatever can be done as a matter of urgency 
under s. 21 of the Act of 1847, there is no doubt at all that s. 46 of the Act of 
1930 contemplates the creation of one-way streets by order made by the appro- 
priate authority and confirmed by the Minister. 

When the Minister was approached by the corporation and informed what they 
wanted to do, the Minister took a rather surprising line. I do not want to 
comment on it too much, because the Minister is not here. The Minister was 
not satisfied that the creation of a one-way street along this route was desirable, 
and, therefore, he was not prepared to make or authorise the making of an order 
under s. 46 of the Act of 1930, but he advised the corporation to try out the 
scheme for a trial period. He said, in effect, to the corporation: ‘‘ Act on your 
own responsibility under s. 21 of the Act of 1847, and put this one-way street 
regulation into operation experimentally. See how it works”. In a letter 
written on behalf of the Minister to the chairman of the directors of the plaintiff 
company, it was said: 

“Under the powers contained in s. 21 of the Town Police Clauses Act, 

1847, a council, through the police, can institute any system of traffic 

regulation they may consider to be necessary for a trial period.” 


To assume that s. 21 of the Act of 1847 has been left on the statute book as 
an adjunct to the much more definite s. 46 of the Act of 1930, to say that the 
former section can properly be used by the corporation without any local inquiry, 
and with no restriction at all, as a sort of trying out ground for the question 
whether an order shall be made under s. 46 of the Act of 1930 is making a use 
of s. 21 which, looking at the two sections, I do not think that one ought, on 
the true construction of s. 21, to allow. I agree that it would be very useful to 
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see how the order would work; but the plaintiff company, acting by Mr. Ruttle, 
the chairman of the directors of the company, very much object to the one-way 
traffic system along these roads. It may be that Mr. Ruttle’s objections will be 
overridden when the matter has been considered after hearing his views; but 
to introduce the one-way traffic system under the unrestricted powers of s. 21 
of the Act of 1847 seems to me to disregard to an unwarranted extent s. 46 of 
the Act of 1930 with all the safeguards which it contains and the entirely different 
procedure and different responsibilities which it creates. Under s. 46 the 
corporation can do nothing without the confirmation of the Minister: under s. 21 
they can do what they like. 

Under s. 46, the Minister, representing the public, would, I expect, say that, 
if there is any general objection to the introduction of the one-way traffic system, 
there would be a local inquiry, or, at any rate, that those affected should be 
invited to make their representations before the order takes effect. I think 
that it is going rather far to say that, whenever an order as to a one-way street 
under s. 46 is contemplated, it is permissible to try it out for six months without 
permission. I think that that would make rather a dangerous precedent. 
It would enable the corporation to create one-way streets all over Pooie, which 
is a very thickly populated and very popular health resort, just to see how the 
system worked, with a view to an order being subsequently made under s. 46. 
If I were to decide that this method of procedure was desirable and permissible, 
it seems to me it would be allowable for any council to say: “‘ We want an order 
under s. 46 of the Act of 1930, but, in order to pave the way and show what an 
excellent thing it is, we will put into operation a one-way street under s. 21 of 
the Act of 1847, and if we do that and if it works, then the Minister will not with- 
hold his confirmation ’’. I do not think that that procedure is one which the 
legislature, in the two sections to which I have referred, fairly construed, ever con- 
templated. I am unable to say that the order which was made by the corporation 
under s. 21 was within the corporation’s powers. 

I do not think that this is a permissible use of s. 21 of the Act of 1847, which is 
of a very much more limited character than s. 46 of the Act of 1930, and which 
gives power which is wholly unrestricted and uncontrolled. I do not think 
that it is the kind of use to which s. 21 ought to have been put. I arrive at this 
conclusion with some reluctance, expressing every possible hope that this is not 
going to cause any serious difficulty to the corporation. I must declare that 
the order of Mar. 5, 1957, is not within the powers of the corporation, and that it 
is ultra vires and void. 

Declaration accordingly. 


Solicitors: Cripps, Harries, Hall & Co.; Sharpe, Pritchard & Co., for Town 
Clerk, Poole. 


R.D.H.O. 
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PRIVY COUNCIL 
(Eart Jowitt, Lorp TucKER AND Mr. L. M. D. pk S1tva) 
July 15, 16, October 2, 1957 
BULLARD v. REGINA 


Criminal Law—Murder—Defence—Provocation—Withdrawal from jury—Mis- 
carriage of justice. 

The appellant was charged with murder and at his trial he relied on the defences 
of self-defence and provocation based on his allegation that he was assaulted by the 
deceased man. The trial judge, in his summing-up, withdrew the defence of 
provocation from the jury and the jury rejected the defence of self-defence. On 
appeal against conviction on the ground that the judge was wrong in withdrawing 
the defence of provocation from the jury, 

HELD: every man on trial for murder had the right to have the issue of man- 
slaughter left to the jury if there was any evidence on which such a verdict could 
be given and to deprive him of that right must of necessity constitute a grave 
miscarriage of justice; in the present appeal, the fact that the jury rejected the 
defence of self-defence did not necessarily mean that the evidence for the defence 
was of such a kind that, even if not accepted in its entirety, it might not have left 
them in reasonable doubt whether the prosecution had discharged the onus of proving 
that the killing was unprovoked; and, therefore, the appeal must be allowed and the 
case remitted with a direction to record a verdict of manslaughter. 

APPEAL in forma pauperis by Joseph Bullard from a judgment of the Court of 
Criminal Appeal of Trinidad and Tobago (CANACHO, ARCHER and BLAGDEN, JJ.), 
dismissing the appellant’s appeal against a conviction in the Supreme Court of 
Trinidad and Tobago (CorsBIn, Ag.J., sitting with a jury) of the murder of one 
Eugene Layne for which the appellant was sentenced to death. 


Miliner and Miss J. R. Bisschop for the appellant. 
Le Quesne for the Crown. 


Oct. 2. LORD TUCKER: The appellant was tried and convicted of the 
murder of one Eugene Layne in the Supreme Court of Trinidad and Tobago 
before Corsrn, Ag.J., and a jury on Nov. 19, 1956. His appeal to the Court of 
Criminal Appeal of Trinidad and Tobago was dismissed on Jan. 4, 1957. He 
appealed by special leave to Her Majesty in Council and his appeal was heard on 
July 15, 16, 1957. 

The evidence for the prosecution was to the effect that the appellant was 
employed by Layne in the construction of a house at Corinth and at about 7 a.m. 
on July 23, 1956, he was following Layne about and complaining he had not been 
paid what was due to him. Layne said he had not the money and appellant 
would have to wait until he, Layne, returned from Usine in the afternoon. 
The appellant was carrying a hatchet. Layne and the appellant were walking 
together and when they reached the main Naparima-Mayaro road they were 
picked up by a car driven by a witness named Chapman who knew Layne well 
and had stopped his car on seeing him standing at the road side. The appellant 
got into the back seat and Layne into the front seat beside the driver Chapman. 
Before getting in the appellant said: ‘‘ This man owes me $60°00 and will not 
pay me my money’. Layne replied: ‘‘ Do not worry with that man .. . heisa 
madman—I do not owe him any $60°00. The appellant, on taking his seat, placed 
the hatchet he was carrying on his lap. 

After the car had started Layne said: “I am going to the Usine and, even if 
I owe you money you are going to the Usine for it’. The appellant said: 
“He does not want to pay me my money’. After travelling about a hundred 
yards further the appellant called out: ‘‘Oh God, I want my money. I want 
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my money’. At the same time he struck Layne at the back of his head with 
the hatchet. Chapman pulled up the car, the appellant got out and Chapman 
drove straight to the police station and then took Layne to hospital. He was 
admitted at about 8 a.m. and died at 3.25 p.m. the same day. The post mortem 
examination some eighteen hours later disclosed a stitched wound over the right 
temporal bone and stitched semi-circular wound at the top of the head, nearer 
back than front, right across the top of the head. Internally there was a de- 
pressed fracture involving the right temporal, the parietal and left temporal 
bone of the skull. This fracture was immediately below the wound at the top 
of the head. Death was due to shock and haemorrhage from the fracture of the 
skull. In the opinion of the medical witness, the first wound was caused by the 
back of the hatchet. As regards the second wound he said “‘ I would think the 
cutting part of the hatchet would be used”. In his opinion, the blows were 
struck from behind. If the men were facing each other the first wound might 
have been caused by a backhanded blow. He did not think the injury at the 
top of the head could have been caused by a backhanded blow. He would not say 
it was utterly impossible, but highly unlikely. Both wounds were lacerated 
wounds and were caused by distinct blows. A second medical witness said the 
wounds in the right temporal region as well as in the parietal region could 
probably be caused by the head of the hatchet. 

The evidence of the appellant was as follows:—On July 23, Layne owed him 
$160°00, and said he would give him $60-00 later. The appellant asked for $8°00 
to fix his business at home. Layne said he would take him to the Usine for the 
$8°00. They walked peacefully to the main road, the appellant carrying his 
hatchet and paper bag. Chapman’s car stopped and they got in. On the way 
the appellant asked if Layne would give him the money he was wanting. Layne 
said ‘‘ If not what will you do?’ He replied ‘I will report you at the Usine.” 
Layne said ‘“‘ You going to make me lose my work ” and grabbed him by the neck 
and started to choke him with his left hand and cuff him with his right. The 
appellant picked up the hatchet and gave him two blows. He said 


‘“*T suppose it must be the back of the hatchet that struck him. I made 
the blows because he was strangling me . . . If Layne had not held my 
throat I would not have hit him with the hatchet.” 


In cross-examination he said: 

“*'When Layne was choking me in the car, my head was going backwards 
all the time as I demonstrated. My head reached the back of the seat and 
could not go any further. One of Layne’s feet was over the back of the 
front seat and the other was resting on the front seat. Layne gave me 
about twelve or fourteen cuffs on my ribs and face. One cuff caught me in 
my jaw. It was while he was cuffing me that I swing the two blows with 
hatchet.” 


On this evidence, counsel for the appellant relied on the defences of self-defence 
and provocation. 
Dealing with the defence of provocation in his summing-up the trial judge, 
after having told the jury ; 
““. . » you must be satisfied that the deceased died as a result of a de- 
liberate cruel and brutal act committed by the [appellant] voluntarily, which 
was intentional and unprovoked ”’, 


proceeded as follows:— 


“In some indictments it is open to the jury to return a verdict of not 
guilty of murder, but guilty of manslaughter on the ground of provocation. 
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As a matter of law it is my duty to direct you that in the circumstances of 
this particular case that verdict is not open to you for reasons which I shall 
show you later. And since no defence of insanity has been put up, and 
therefore you cannot return a verdict of guilty, but insane, the only two 
verdicts which will be open to you are either ‘ guilty of murder’ or ‘ not 
guilty at all’ on the ground of self-defence.” 


After outlining the evidence given by the appellant, he said: 


“Well, that is the evidence given in chief by the [appellant]. In that will 
lie his defence. You must give due consideration to his defence and you 
must give to it the weight and the attention which you think it deserves. 
But I have directed you that it will not be open to you to return a verdict of 
manslaughter on the ground of provocation, because it is from the evidence 
that you must get the provocation if there is any. And putting the most 
favourable construction on this evidence given here on oath by the [appel- 
lant] he has not himself told you that what he did was a result of any 
provocation given to him by Layne. 

A few lines later he said: 


‘“*T am directing you that nowhere in his statement, his evidence given on 
oath, will you find that he committed this act because he was provoked by 
Layne’s refusal or failure to pay him the money. His evidence here is that 
if Layne had not held my throat I would not have hit him with the hatchet.”’ 


It was submitted at the hearing before the Board by counsel for the appellant 
that the trial judge was wrong in withdrawing the defence of provocation from 
the jury and that, accordingly, there had been a grave miscarriage of justice. 

It has long been settled law that if, on the evidence, whether of the prosecution 
or of the defence, there is any evidence of provocation fit to be left to a jury, 
and whether or not this issue has been specifically raised at the trial by counsel 
for the defence and whether or not the accused has said in terms that he was 
provoked, it is the duty of the judge after a proper direction to leave it open to 
the jury to return a verdict of manslaughter if they are not satisfied beyond 
reasonable doubt that the killing was unprovoked: see such cases as R. v. 
Hopper (1) and Kwaku Mensah v. R. (2). 

In the present case, it is not the non-payment of money by Layne that is 
relied on as affording provocation but the assault, as described in the appellant’s 
evidence, on a man who, on the prosecution evidence, was already incensed by 
the non-payment and whose claim had been brushed aside by Layne with the 
statement that he wasa madman. The non-payment alone could not, of course, 
have afforded any sufficient provocation. Their Lordships do not know exactly 
on what counsel for the appellant at the trial based his case of provocation. If 
it was based solely on the non-payment this may account for the language used 
by the judge. However this may be, the real ground as disclosed by the evidence 
is as indicated above, and it should have been left to the jury, whose duty it 
would have been to determine with what part of the hatchet the blow or blows 
were struck and whether the weapon used was, or was not, wholly dispropor- 
tionate to the provocation received and whether the story of the appellant, 
even if unacceptable in its entirety or somewhat exaggerated, might not have 
afforded sufficient provocation to excuse—though not to justify—the blows 
struck by the appellant. The jury might, for instance, have rejected the view 
that the appellant’s life was ever in real peril from strangulation, yet accepted 


(1) (1915), 79 J.P. 335; [1915] 2 K.B. 431. 
(2) [1946] A.C. 83. 
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the story that he had been seized by the throat and received numerous violent 
blows. All these matters were for the jury and it is not, in their Lordships’ 
opinion, possible, taking the view of the evidence most favourable to the appel- 
lant, to say that the issue of manslaughter could properly be withdrawn from 
the jury. 

The Court of Criminal Appeal took the view that, as the appellant’s story had 
been rejected by the jury on the issue of self-defence, there was no evidence on 
which the issue of provocation could be based, and in so deciding relied on the 
language used by Viscount Srmon, L.C., in his speech in Mancini v. Director 
of Public Prosecutions (1) as follows :— 

‘“* Before, therefore, the summing-up of MACNAGHTEN, J., can be criticised 
on the ground that it did not deal adequately with the topic of provocation, 
we have to see what was the extent of the provocation as disclosed by the 
evidence which the jury had to consider, and for this purpose we have to 
exclude altogether the allegation made by the prisoner that he heard the 
voice of Fletcher threatening him with ‘ knifing ’, and that Distleman came 
at him with an open penknife in his hand. The judge had already instructed 
the jury fully on these matters and had directed the jury to acquit Mancini 
altogether if they felt. they could accept Mancini’s story. The alternative 
case, therefore, as to which it is suggested that a defence of provocation was 
open, must be regarded on the basis that Mancini’s story was rejected.” 


This language must be considered in the context of the facts of that particular 
case, when it would seem true to say that, once the story of the presence of a 
knife in Distleman’s hands was rejected, there was nothing left on which to base 
the defence of provocation, but their Lordships have no doubt that Viscount 
Simon was not intending to lay down as a proposition of universal application 
that the same evidence which has been adduced in support of an unsuccessful 
defence of self-defence can never be relied on in whole or in part as affording 
provocation sufficient to reduce the crime from murder to manslaughter. Conduct 
which cannot justify may well excuse. 

In the present case, the fact that the jury rejected the defence of self-defence 
does not necessarily mean that the evidence for the defence was not of such kind 
that, even if not accepted in its entirety, it might not have left them in reasonable 
doubt whether the prosecution had discharged the onus which lay on them of 
proving that the killing was unprovoked. Their Lordships do not shrink from 
saying that such a result would have been improbable but they cannot say it 
would have been impossible. As was said by HuMPHREYS, J., in R. v. Roberts (2): 

‘* As for the question whether it was open to them on the facts, counsel for 
the prosecution has argued with good reason that no reasonable jury could 
come to such a conclusion. The court may be disposed to take much the 
same view, but it cannot delve into the minds of the jury and say what they 
would have done if the issue had been left open to them.” 

Every man on trial for murder has the right to have the issue of manslaughter 
left to the jury if there is any evidence on which such a verdict can be given. 
To deprive him of this right must of necessity constitute a grave miscarriage of 
justice and it is idle to speculate what verdict the jury would have reached. 

Their Lordships are, accordingly, of opinion that the verdict of guilty of 
murder cannot stand in this case. 

A further objection was taken by counsel for the appellant, which was not 
raised in the Court of Criminal Appeal. It was said that the trial judge had 


(1) [1941] 3 All E.R. 272; [1942] A.C. 1. 
(2) [1942] 1 All E.R. 187. 
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misdirected the jury with regard to the onus of proof in connection with the 
defence of self-defence. 

Early in his summing-up the judge said: 

‘“‘ The most important direction in law which I have to give you is that the 
onus of proof is always upon the prosecution. It is for the Crown to estab- 
lish the guilt of the accused and never for an accused person to establish 
his own innocence. You must be satisfied by the evidence led by the prosec- 
cution that you can feel certain of the guilt of the accused. And if you do 
not feel that certainty on the evidence led by the prosecution then it is 
your duty to acquit the accused.” 

A little later he used the words already quoted, 

“.. . you must be satisfied that the deceased died as a result of a de- 
liberate cruel and brutal act committed by the [appellant] voluntarily, 
which was intentional and unprovoked.” 

It is said that the effect of this general direction was vitiated by the fact that, 
later in his summing-up, the judge, in dealing with the respective versions of the 
incident in the car used the words 

‘“*So that you now have to decide whether you believe Chapman that 
Layne was sitting quietly in front of the car looking ahead of him when the 
[appellant] dealt him those two severe blows, or whether you believe the 
appellant] that Layne had leaned over and was strangling him in such a 
manner that it was necessary for him to use extreme methods to defend 
himself.” 

It is important to observe that, in the very next sentence, the judge said: “‘ Bear 
in mind the general directions in law which I have given you”’. Later on he 
again used a similar expression: “‘.. . if you believe the evidence given by the 
witnesses for the prosecution and you do not believe that evidence given by 
[the appellant].” 


Having regard to the fact that there was no dispute that the blows were struck 
by the appellant and that the only issue left to the jury was self defence, their 
Lordships do not consider that the jury can have been left in any doubt as to 
the onus being throughout on the prosecution. It would, no doubt, have been 
better if the judge had used language similar to that suggested by Lorp Gopparp, 
C.J., in the recent case of R. v. Lobell (1): 

** A convenient way of directing the jury is to tell them that the burden 
of establishing guilt is on the prosecution but that they must also consider 
the evidence for the defence which may have one of three results: it may 
convince them of the innocence of the accused, or it may cause them to 
doubt, in which case the defendant is entitled to an acquittal, or it may, 
and sometimes does, strengthen the case for the prosecution.” 

But there is no magic formula and, provided on a reading of the summing-up as 4 
whole the jury are left in no doubt where the onus lies, no complaint can properly 
be made. 

In the result their Lordships have humbly advised Her Majesty that the 
appeal be allowed and the verdict of guilty of murder set aside and the case 
remitted to the Court of Criminal Appeal of Trinidad and Tobago with a direction 
to record a verdict of guilty of manslaughter and to pass sentence accordingly. 

Appeal allowed. 

Solicitors: T. L. Wilson & Co.; Charles Russell & Co. G.A.K. 

(1) 121 J.P. 282; [1957] 1 All E.R. 734; [1957] 1 Q.B. 547. 
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COURT OF APPEAL 
(JENKINS, PARKER AND PEARCE, L.JJ.) 
October 8, 1957 
JONES v. MERSEY RIVER BOARD 


Land Drainage—Dredging river—Dredgings deposited on adjoining land—‘‘ Without 
making payment therefor, or giving compensation in respect thereof .. . may 
deposit any matter so removed on the banks of the watercourse ’’ or ‘‘ use it in 
any other manner for the maintenance or improvement of those banks *’—Con- 
struction—Land Drainage Act, 1930 (20 and 21 Geo. 5, c. 44), s. 38 (1), s. 81. 

A landowner claimed compensation from the Mersey River Board in respect of 
matter dredged by the board from a river adjoining his land, and then deposited 
on his land by the board. The board denied liability and relied on the exclusion of 
compensation contained in s. 38 (1) of the Land Drainage Act, 1930, which provides: 
‘A drainage board, without making payment therefor or giving compensation in 
respect thereof, may appropriate and dispose of any shingle, sand, clay, gravel, 
stone, rock or other matter removed in the course of the execution of any work for 
widening, deepening or dredging any watercourse, and may deposit any matter so 
removed on the banks of the watercourse or use it in any other manner for the main- 
tenance or improvement of those banks or for the purposes of the execution of any 
other work which the drainage board have power to execute.” On appeals against 
the decision of the Lands Tribunal on certain preliminary points of law as to the 
construction of s. 38 (1), 

Hep: the effect of the words of s. 38 (1) which are printed in italics above was 
as follows: 

(i) “‘ therefor’ and ‘“ thereof” referred only to the “ matter removed in the 
course of the execution of ’’ the work referred to in the subsection, and, therefore, 
the subsection only excluded a claim to compensation in respect of the taking of 
such matter, and did not exclude any right to compensation which might arise from 
the deposit or use of the matter so taken. 

(ii) ‘‘ banks ’’ meant so much of the land adjoining or near to a river as performed 
or contributed to the performance of the function of containing the river. 

(iii) ‘‘ other ” limited the permitted deposit on the banks to a deposit which in 
fact contributed to the maintenance or improvement of those banks. 


‘ 


CasE StaTeD by the Lands Tribunal (Erskine Ses, Q.C.) pursuant 
to s. 3 (4) of the Lands Tribunal Act, 1949, on certain points of law which, 
pursuant to an order of the tribunal dated Sept. 24, 1956, and made by consent, 
were decided at a preliminary hearing of a claim for compensation made by 
Albert Jones, of Orrell Hill Farm, Hightown, near Liverpool, the owner of land 
adjoining and to the south of the River Alt in the district of the Mersey River 
Board. The board in the course of widening and improving the course of the 
river had removed soil which the board had dredged and had deposited the soil 
on the landowner’s land covering an area which the landowner alleged was 
something over two and a quarter acres of good agricultural land. The board 
acted under powers conferred by the Land Drainage Act, 1930, s. 34 (1) and the 
landowner claimed compensation from the board under s. 34 (3) of that Act. 
The board denied liability to pay compensation and relied on s. 38 (1) of the Act. 
The questions of law argued before the Lands Tribunal were—(a) whether the 
words “ without making payment therefor or giving compensation in respect 
thereof ”’ in s. 38 (1) of the Land Drainage Act, 1930, only governed the words 
immediately following as far as the words ‘“ dredging any watercourse ’”’ or 
whether they governed all that followed; that is to say, whether s. 38 (1) entitled 
the board without paying compensation only to appropriate and dispose of 
material removed and did not entitle them to deposit it on the bank without 
paying compensation for any injury caused to the landowner; (b) the meaning 
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of the word “ banks ”’ in s. 38 (1) of the Land Drainage Act, 1930, in view of the 
landowner’s contention that the place on which the spoil had been deposited 
could not be described as “‘ banks ”’ and that the meaning of “‘ banks ” was one 
of fact and degree dependent on the circumstances of the case; and (c) whether 
the word “‘ other’ in the phrase “‘ or in any other manner for the maintenance 
and improvement of those banks ”’ in s. 38 (1) of the Land Drainage Act, 1930, 
implied that a deposit of spoil etc., must be made for purposes of maintenance 
and improvement of those lands and for no other purpose. 

The tribunal decided on question (a) that the words “ without making pay- 
ment therefor or giving compensation-in respect thereof” governed all the powers 
that followed in s. 38 (1) and that the board were not liable, therefore, to pay 
compensation in respect of the deposit of material on the banks of the river. On 
point (c) the tribunal decided that the power of the board to deposit material on 
the banks of a watercourse was not limited to cases in which by so doing they 
would maintain or improve those banks. On point (b) the tribunal decided that 
the word “ bank ” had in its natural connotation the idea of a slope and that the 
word “‘ banks ”’ ins. 38 (1) should be given this limited sense, and that accordingly 
the board had no right under the sub-section to deposit material removed on the 
adjoining fields but only on what may properly be termed the banks within 
this limited meaning. 

The board appealed against the decision of the tribunal on point (b) and the 
landowner cross-appealed against the decision of the tribunal on points (a) and 
(c). The question stated for the Court of Appeal was whether the decision of 
the tribunal on the questions of law was correct. 


Squibb, Q.C., and K. W. Dewhurst for the landowner. 
Rowe, Q.C., and R. H. Mais for the Mersey River Board. 


JENKINS, L.J., stated the facts and continued: I will refer as briefly as I 
«an to the pertinent provisions of the Land Drainage Act, 1930. Under that 
Act, the land drainage system of the country was re-organised, and the organisa- 
tion comprised drainage boards and catchment boards. The functions of the 
catchment boards have been transferred by the River Boards Act, 1948, to river 
boards, of which the Mersey River Board is one. 
It is only necessary to refer to two or three sections of the Land Drainage Act, 
1930. Section 34 provides: 


**(1) Every drainage board [that, for the purposes of the present case, 
must be taken as meaning a river board] acting within its district shall 
have power—(a) to maintain existing works, that is to say, to cleanse, repair 
or otherwise maintain in a due state of efficiency any existing watercourse or 
drainage work; (b) to improve any existing works, that is to say, to deepen, 
widen, straighten or otherwise improve any existing watercourse, or remove 
mill dams, weirs or other obstructions to watercourses, or raise, widen, or 
otherwise improve any existing drainage work; (c) to construct new works, 
that is to say, to make any new watercourse or drainage work or erect any 
machinery or do any other act not hereinbefore referred to, required for 
the drainage of the area comprised within their district .. . 

‘**(3) Where injury is sustained by any person by reason of the exercise 
by a drainage board of any of its powers under this section, the board shall 
be liable to make full compensation to the injured person, and in case of 
dispute the amount of the compensation shall be determined in the manner 
in which disputed compensation for land is required to be determined by 
the Lands Clauses Acts.” 
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I need not go into the legislation whereby the function of determining com- 
pensation in such cases was transferred to the Lands Tribunal. 
Then by s. 38 (1) it is provided: 

“‘A drainage board, without making payment therefor or giving com- 
pensation in respect thereof, may appropriate and dispose of any shingle, 
sand, clay, gravel, stone, rock or other matter removed in the course of the 
execution of any work for widening, deepening or dredging any water- 
course, and may deposit any matter so removed on the banks of the water- 
course or use it in any other manner for the maintenance or improvement 
of those banks or for the purposes of the execution of any other work which 
the drainage board have power to execute.” 

Then there is a proviso which is not material. 
In s. 81 there is a definition of “‘ banks ”’ which is this: 

‘** Banks ’ means banks, walls, or embankments adjoining or confining, 
or constructed for the purposes of or in connexion with, any channel or sea 
front, and includes all land between the bank and low-water mark.” 


The points of law raised before the Lands Tribunal concern the construction 
of s. 38 (1) of the Act. The first point was: 

‘“‘(a) whether the words ‘ without making payment therefor or giving 
compensation in respect thereof ’ in s. 38 (1) of the Land Drainage Act, 1930, 
only govern the words immediately following up to ‘dredging any water- 
course’ or whether they govern the whole of the remainder of the sub- 
section, i.e., does the protection given by the sub-section merely extend to 
the actual appropriation and disposal of the spoil.” 

That question the tribunal decided against the landowner. Then, taking them 
out of their order, the third point, (c), was: 

‘“‘ whether the word ‘ other’ in the phrase ‘or in any other manner for 
the maintenance or improvement of those banks’ in s. 38 (1) of the Land 
Drainage Act, 1930, implies that a deposit of spoil, etc., is to be made for 
those purposes (i.e., maintenance and improvement) and for no other 
purpose.”’ 

That point also the tribunal decided against the landowner. 
I now come to the second point in order. There was a fourth point, with which 
we are not now concerned, but the second one was this: 

““(b) The meaning, effect and interpretation of the word ‘ banks’ in 
s. 38 (1) of the Land Drainage Act, 1930.” 


That second question the tribunal answered by placing a limited construction on 
the word “‘ banks”’ which satisfied the landowner but which by no means 
satisfied the board. In those circumstances the board now appeals from the 
decision on point (b), whereas the landowner cross-appeals on points (a) and (c). 

As to the board’s appeal, there is very little in the Act to aid the court in 
coming to a conclusion as to the meaning of the word “‘ banks”. There is, 
indeed, nothing except the circumstance that the word ‘“‘ banks’ appears in 
the context of an Act concerned with land drainage, and except that the 
definition in s. 81 says: 

“** Banks ’ means banks, walls, or embankments adjoining or confining, 
or constructed for the purposes of or in connexion with, any channel or sea 
front, and includes all land between the bank and low-water mark.” 


The point is one which, for my part, I regard as unsuitable for determination as 
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@ preliminary point. The question whether a given piece of land near to or 
adjoining a river was part of the river bank must be a question very largely of 
fact to be decided in each particular case by reference to the size and habits of 
the river, the geological composition of the land, and the level of the land ag 
compared with the river, and, no doubt, other circumstances of that kind. 
However, the tribunal found it possible to deal with this question of the meaning 
of the word “ banks ” more or less, one might say, in vacuo, and the matter has 
been debated before us. Therefore, I think it right that we should express an 
opinion on it, while administering the caution that the matter is, in the last 
resort, very largely a matter of fact. 
Mr. Erskine Srimes, in his decision, said: 


“‘What is meant by the ‘ banks’ in the sub-section is far from clear. 
The definition in s. 81 of the Act affords little or no assistance in construing 
the sub-section. I was referred to North Level Comrs. v. River Welland Catch- 
ment Board (1), as showing that some limitation must be put upon the word, 
but I find no assistance therein in arriving at the answer to the question 
before me. In Cheshire Lines Committee v. Heaton Norris Urban District 
Council (2), where the meaning of ‘ bank ’ in s. 30 of the Public Health Acts 
Amendment Act, 1907, was under consideration, Darina, J., said: ‘I am 
very much inclined to think that the “‘ bank” mentioned in s. 30 is not 
what we usually call the bank of a river, as when we say a person lives on 
the banks . . . of the Thames, or that he keeps his flocks on the banks of 
the Danube, or anything of that kind . . . If one speaks of the bank of the 
river in that sense, it is a much wider thing; I think it would go beyond 
the footpath and it might go a mile inland; the bank cannot be limited 
to the little strip between the footpath and the river’ . . . I was also referred 
to the dictum of Curtis, J., in Howard v. Ingersoll (3) before the Supreme 
Court of the United States, cited with approval by Romer, J., in Hindson 
v. Ashby (4): ‘ That the banks of a river are those elevations of land which 
confine the waters when they rise out of the bed...’ This seems to me 
to be as accurate a definition as possible of what is generally understood 
to be the bank in its limited sense. The word ‘ bank’ has in its natural 
connotation the idea of a slope, and I have formed the view that in this 
sub-section, limiting as it does the general right to compensation under 
s. 34 (3), the word ‘ banks’ should be given this limited sense, and that 
accordingly the board have no right under the sub-section to deposit 
material removed upon the adjoining fields, but only upon what may 
properly be termed the bank within this limited meaning.” 


With respect to the tribunal, I am left in doubt as to the exact effect of the 
conclusion reached on the meaning of “‘ banks”’. There is the reference to the 
American case, Howard v. Ingersoll (3) for the proposition that ‘‘ the banks of a 
river are those elevations of land which confine the waters when they rise out 
of the bed ”’, but that seems to be restricted by the introduction of the idea of a 
slope, which is not an essential feature of that which the term ‘“ bank ”’ conveys 
in its natural connotation when used in relation to a river. 

Counsel for the board argued that the definition adopted by the tribunal has 
the effect of limiting the banks of a river, for the purposes of the Act, to the face 
of the land actually on the margin of the river—the face of the land rising at an 


(1) 102 J.P. 82; [1937] 4 All E.R. 684; [1938] Ch. 379. 
(2) 76 J.P. 462; [1913] 1 K.B. 325. 
(3) 1851, 54 U.S. 381. 
(4) 60 J.P. 484; [1896] 2 Ch. 1. 
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angle, or even vertically, from the river bed. Counsel points out the impossi- 
bility of applying that definition as a practical matter. He says it would mean 
that the employees of the board, when they dredged the river and had occasion 
to put spoil on the banks, would be under the necessity of confining their opera- 
tions to the actual face of the bank, rising perhaps steeply or even vertically 
from the river, and he says that this cannot possibly be right. I agree that, if 
the decision of the tribunal did in truth involve that conclusion, it could not 
stand for a moment; but I do not read the decision as narrowing quite to that 
extent the meaning of the word “banks”. The meaning adopted by the 
tribunal was, I think, in reality, the definition given in the American case, with 
a qualification in the shape of the introduction of the conception of a slope as an 
essential element. I think that apart from the introduction of that idea, both 
sides would substantially agree that the definition given in the American case 
was satisfactory. 

We were referred to a number of authorities, but I confess that I have not 
derived any real assistance from any of them, with the possible exception of 
certain observations of Martin, B., in Monmouthshire Canal & Ry. Co. v. Hill 
(1). In that case 


“A local Act for the formation of a canal empowered the owner of any 
lands through which it was made, to erect and use any wharves... in 
or upon their lands adjoining or near to the canal, and to land any goods 
upon such wharves, etc., or upon the banks lying between the same and the 
canal...” 


A question in the case was the meaning of the word “banks”. Martin, B., 
said (ibid., at p. 285): 


“‘T am of the same opinion, and I will treat the case as the plaintiffs’ 
counsel has treated it, putting it upon its true footing, namely, the construc- 
tion of the Act of Parliament. When you speak of the banks of a canal, 
you mean the land on either side of the canal which confines the water. 
There are banks of the canal therefore on both sides of it, and when you 
speak of the banks, you mean the substantial soil which confines the water 


Those observations of Martin, B., accord with the view taken in Howard v. 
Ingersoll (2). So far as it is possible to decide a question of this sort save in the light 
of all the relevant facts, in the particular case under consideration I would adopt 
in substance the definition in Howard v. Ingersoll (2) and the view expressed to 
the same effect by MartTn, B., and hold that the expression ‘‘ banks ”’ in s. 38 (1) 
means so much of the land adjoining or near to a river as performs or contributes 
to the performance of the function of containing the river. I think that is as good 
8 definition as it is possible to provide in vacuo; but I emphasise that its applica- 
tion in any particular case must depend to a great extent on the particular facts 
of the case—the character of the river, the character of its surroundings, and, 
no doubt, other considerations as well. 

I am fortified, in adopting the construction I have stated, by the circumstance 
that the expression ‘‘ banks ” which we have to construe does appear, as I have 
already said, in the context of a land drainage Act. When a land drainage Act 
refers to the banks of a river, one supposes that the banks referred to are those 
banks which are material from the land drainage point of view, that is to say, 
the banks which contain the river. Once one comes to that conclusion, obviously 


(1) (1859), 23 J.P. 679; 4H. & N. 421. 
(2) 1815, 54 U.S. 381. 
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the word “ banks ”’ cannot be limited to the slope or vertical face where those 
banks actually meet the river, but must include, as I have said, the land adjoining 
or near to the river, to the extent to which it serves to contain the river. In the 
end, I do not think there was really much difference between the parties as to the 
meaning of the word ‘“‘ banks”: I think that they both were disposed, or nearly 
disposed, to adopt the definition I have given. It follows, therefore, that the 
appeal of the board succeeds. What the consequence, in the circumstances, 
should be as to costs I will leave for later debate. 

Next I come to the points (a) and (c), which are the subject of the landowner’s 
cross-appeal. I will read them again: 


‘“‘(a) whether the words ‘ without making payment therefor or giving 
compensation in respect thereof’ in s. 38 (1) of the Land Drainage Act, 
1930, only govern the words immediately following up to ‘ dredging any 
watercourse ’ or whether they govern the whole of the remainder of the 
sub-section, i.e., does the protection given by the sub-section merely extend 
to the actual appropriation and disposal of the spoil, etc.” 


‘ 


It seems to me that the words “‘ without making payment therefor or giving 
compensation in respect thereof” in s. 38 (1) manifestly govern everything that 
follows, with the result that if this exclusion of compensation is properly to be 
construed as an exclusion of compensation in respect of any of the acts referred 
to in s. 38 (1), I should have thought that all the acts therein enumerated would 
be in the same case as regards exclusion of compensation; but, in my judgment, 
on the true construction of s. 38 (1), the words “ without making payment 
therefor or giving compensation in respect thereof ”’ relate, and relate only, to 
the material (i.e., shingle and so forth) with which the section is concerned. I 
will refer to it again: ‘‘ A drainage board, without making payment therefor ”— 
and “therefor”, I think, means “ without making payment for the material 
hereinafter mentioned ’—‘‘ or giving compensation in respect thereof ’’—that 
is to say, in respect of that material— 


‘* may appropriate and dispose of any shingle, sand, clay, gravel, stone, 
rock or other matter removed in the course of the execution of any work 
for widening, deepening or dredging any watercourse .. .” 


Prima facie, the matter in respect of which compensation is excluded seems to me 
quite clearly to be the physical materials removed in the course of the execution 
of the work referred to, and nothing else. Then come these words: 


‘‘and may deposit any matter so removed on the banks of the water- 
course or use it in any other manner for the maintenance or improvement 
of those banks .. .” 


I think that in dealing with the passage beginning “‘ and may deposit ” one must 
go back to the opening words, and, doing so, one gets this: ‘‘ A drainage board, 
without making payment” for “‘ or giving compensation in respect ’”’ of any 
materials of the kinds already referred to which have been removed in the course 
of any work of those kinds, ‘“‘ may deposit any matter so removed on the banks 
of the watercourse’. It seems to me reasonably clear that there again the 
exclusion of compensation relates to the ‘“‘ matter so removed’. Then come 
the words “ or use it in any other manner for the maintenance or improvement 
of those banks”: “it”, of course, means the matter so removed. Again, that 
seems to me to be qualified by the exclusion of compensation at the beginning 
of the section, which, however, relates, and relates only, to the material removed. 

It seems to me that any doubt on this question is really set at rest when one 
comes to the concluding words of the sub-section, “‘ or for the purposes of the 
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execution of any other work which the drainage board have power to execute ”’. 
That does not mean that, without paying any compensation at all for their 
action, the board may use the material in question for the purposes of the 
execution of any other work which they have power to execute. In my judgment, 
it can only mean that they may use the materials so removed for those purposes, 
without making or giving any payment or compensation for the materials so 
used, the ordinary right to compensation being excluded only so far as the 
materials used are concerned. 

This point was taken by counsel for the landowner when he first addressed us, 
but was not fully developed until his reply. That being so, it seemed to us that 
counsel for the board might not have fully appreciated until that late stage the 
way in which counsel for the landowner sought to put this part of the case, and, 
accordingly, we gave him a further opportunity of arguing the point, but nothing 
he then said has sufficed to displace my conclusion that this argument of counsel 
for the landowner is well founded. 

It seems to me that, if the section is not so construed, somewhat surprising 
results might ensue. It would mean, as far as I can see, that, by the terms of 
s. 38 (1), if any work whatsoever, no matter on whose land, was carried out by 
the board with the material excavated or dredged up from the river, the right of 
compensation would be wholly excluded in such case owing to the circumstance 
that the matter used was dredged from the river. That would be a wholly 
irrelevant circumstance in the perfectly possible case of material being dredged 
up from A’s part of the river and used in executing some work on B’s part of 
the river. Counsel for the board sought to escape that conclusion, but it seems 
to me to be really inescapable. The difficulty arises so soon as one construes 
s. 38 as excluding compensation for the operations mentioned as distinct from 
the material used. Accordingly, in my view, the cross-appeal should succeed on 
point (a). 

Then comes point (c): 

‘“‘ whether the word ‘ other’ in the phrase ‘ or in any other manner for 
the maintenance or improvement of those banks’ in s. 38 (1) of the Land 
Drainage Act, 1930, implies that a deposit of spoil, etc., is to be made for 
those purposes (i.e., maintenance and improvement) and for no other 
purpose.” 

That argument is based on what may be loosely described as a variant of the 
ejusdem generis principle, and it turns on the words “or use it in any other 
manner for the maintenance or improvement of those banks’. It is said, taking 
the words ‘“‘ and may deposit any matter so removed on the banks of the water- 
course or use it in any other manner for the maintenance or improvement of 
those banks ’’, that the reference to the deposit on the banks, followed by the 
reference to using it ‘‘ in any other manner for the maintenance or improvement 
of those banks ”’, has the effect of limiting the permitted deposit to a deposit 
which in fact contributes to the maintenance or improvement of those banks. 
I think that submission should succeed. 

A particular operation affecting the banks, namely, the deposit of matter 
on the banks, is referred to in general terms, and that is immediately followed 
by the words “ or use it in any other manner for the maintenance or improvement 
of those banks.” I think that indicates that the section is treating the first 
operation mentioned, the deposit, as being “‘ for the maintenance or improvement 
of the banks ’’, and as being one of several possible means of maintenance or 
improvement. 
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In view of the opinion I have formed on the other point, this point does not 
seem to me to be of great practical importance. The importance, from counsel 
for the landowner’s point of view, of narrowing down this part of the section 
really depends on acceptance of the other view about the exclusion of com- 
pensation. However, I think, as a matter of construction, that his argument is 
right. Accordingly, in my view, the cross-appeal succeeds on this point also. 


PARKER, L.J.: I have come to the same conclusion, and I will state my 
views in a very few words. So far as regards the question with which the 
appeal is concerned, namely, the meaning to be given to the word “‘ banks ”’ in 
s. 38 of the Land Drainage Act, 1930, I share my Lord’s regret that this point was 
ever stated as a preliminary point. I confess I am surprised that the Mersey 
River Board should have been parties to that agreement when their counsel at 
the hearing had to take the point that whether a bit of land comprised the bank 
of a river must be largely a question of fact, and ought not to be decided until 
all the evidence had been heard. However, the matter was argued before the 
Lands Tribunal, and has been argued in this court, and it is only right that we 
should express a view on it. 

My Lord has referred to the section, and it is enough for me to say that, in 
my view, it is far easier to say what does not comprise a bank than what does. A 
bank is not used in a drainage Act in the sense in which it is often used, e.g., 
grazing your sheep or cattle on the banks of a river, nor can it be confined to the 
skin of soil, or slope, or vertical part which abuts on the river. It must be some- 
thing more than that, depending on all the circumstances of the case. For my- 
self, I get help from the decision of Curtis, J., in Howard v. Ingersoll (1) in the 
Supreme Court of the United States, to which my Lord has referred, and from the 
judgmenf of Martrn, B., in Monmouthshire Canal & Ry. Co. v. Hill (2). I could 
not do better than adopt the tentative definition given by my Lord—a definition 
which, incidentally, I do not believe either side in these appeals would make much 
pother about. The trouble, I think, on this point arises because nobody really 
knows what the Lands Tribunal meant to decide regarding it. On one view, the 
tribunal were merely adopting the words of Curtis, J., in Howard v. Ingersoll (1) 
in the Supreme Court of the United States. On another view, they were narrow- 
ing that definition by introducing, as an essential element, the idea of a slope. 
Both counsel before us quite rightly, I think, agreed that that conception is not 
essential in either case. 

So far as the points raised before the tribunal are concerned, the first was 
originally in this form, that the qualification “‘ without making payment therefor 
or giving compensation in respect thereof ’’ only qualified the words down to 
‘* dredge any watercourse ’’. Indeed, the question for the decision of the tribunal 
was stated in that form. Moreover that was the point argued at, and decided by, 
the Lands Tribunal. I think it is clear that that construction is plainly wrong. 
As a matter of grammar, those words ‘“‘ without making payment therefor or 
giving compensation in respect thereof”, whatever they may mean, run right 
through the section. 

Before this court, counsel for the landowner took a point which I confess I did 
not appreciate at an early stage in the argument when he said the question was: 
what did the words “therefor ”’ in connexion with payment and “ thereof” 
in respect of compensation qualify 2? Were they excluding payment of com- 
pensation in respect of the physical material thereafter referred to ? I confess 


(1) 1851, 54 U.S. 381. 
(2) (1859), 23 J.P. 679; 4H. & N. 421. 
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that that is a point on which I have come to the same conclusion as my Lord. 
It seems to me that, on a proper reading of this section, one can only treat 
“therefor ’’ and “ thereof” as referring to the material thereafter set out, and 
not the operation. 

So far as point (c) is concerned, namely, the effect of the words ** in any other 
manner ”’ that seems to me to be largely an academic point now, because, if 
the compensation is not excluded under this sub-section in respect of the deposit 
on the bank, then the compensation will have to be paid in any event unless the 
deposit has caused no injury. However, I agree with my Lord that, on the proper 
reading of these words, the deposit there referred to is intended to be a deposit 
which in nearly every case, no doubt, will be for the maintenance or improvement 
of the banks. 

In saying this, I do not base it on the ejusdem generis principle, which I think 
has no application as a principle in such a case as this but must be strictly con- 
fined to cases where general words follow specific works out of which a genus can 
be constructed. However, I think that the association of the words “‘in any other 
manner ”’, following the previous words, do indicate that the deposit should be 
“for the maintenance or improvement of the banks.” 

For these reasons, I have come to the same conclusion as my Lord. 


PEARCE, L.J.: I agree. 
Appeal and cross-appeal allowed. 


Solicitors: Ellis & Fairbairn; Norton, Rose & Co. 
H.S. 


COURT OF APPEAL 
(JENKINS, PARKER AND PEARCE, L.JJ.) 
} October 9, 1957 


JOHN WALSH, LTD. v. SHEFFIELD CITY COUNCIL AND TRANTER 
(VALUATION OFFICER) 
TRANTER (VALUATION OFFICER) v. SHEFFIELD CITY COUNCIL 


Rates—Valuation list—Proposal to insert hereditament—Local Government Act, 
1948 (11 d: 12 Geo. 6, c. 26), s. 40 (1) (6). 

Section 40 (1) (b) of the Local Government Act, 1948, (which entitles a person 
aggrieved by a statement in a valuation list to make a proposal for the alteration 
of the list) relates to particulars respecting a hereditament already included in the 
list, and, therefore, under that paragraph a rating authority has no power to make 
a proposal for inserting in the valuation list a hereditament which has been omitted 
therefrom. 

Semble: aliter in the case of the valuation officer's powers under s. 40 (2). 

CasE Statep by Lands Tribunal. 

The ratepayers were the occupiers of a hereditament comprising a large depart- 
mental store in High Street, Sheffield. The hereditament had been demolished 
by enemy action during the war, and its assessment had been deleted from 
the valuation list by the assessment committee. It had been rebuilt and 
had been re-occupied during the rating year ending on Mar. 31, 1954. On 
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Mar. 27, 1954, the respondent rating authority, as a party stated to be aggrieved 
by statements made or omitted to be made in the valuation list with respect 
to the hereditament, made a proposal for the inclusion in the list of an assess- 
ment in which the hereditament was described as shop, stores and appurtenances 
and was assessed at £21,500 gross value, £17,913 rateable value. The ratepayers 
and the appellant valuation officer objected to the proposal and the rating 
authority appealed against the objections. On Mar. 29, 1954, the valuation 
officer himself made a proposal for the insertion of a new assessment of the 
hereditament in the valuation list at £10,250 gross value, £8,380 rateable value, 
which figures had been agreed with the ratepayers. No objection was made 
to the proposal and the valuation list was altered in accordance therewith. 

At the hearing of the rating authority’s appeal arising out of its proposal 
before a local valuation court of the West Riding of Yorkshire (South) Local 
Valuation Panel, both the valuation officer and the ratepayers submitted that the 
proposal was invalid on the ground that the rating authority had no power 
to make a proposal for the insertion of a new assessment in the valuation list 
under s. 40 (1) of the Local Government Act, 1948. The local valuation court 
upheld the contention of the rating authority that it was entitled to make the 
proposal and directed that an assessment of £19,000 gross value, £15,830 rateable 
value, be entered in the valuation list. On appeals by the ratepayers and the 
valuation officer, the president of the Lands Tribunal made an order under 
r. 37 of the Lands Tribunal Rules, 1949, for a preliminary hearing of the point 
of law in issue. On Nov. 5, 1956, the tribunal (ERSKINE Simgs, Esq., Q.C.) 
gave its decision on the preliminary point of law in favour of the rating authority, 
holding that the authority was entitled to make the proposal ((1957), 1 R.R.C. 
152). The valuation officer appealed to the Court of Appeal. 

Squibb, Q.C., and P. R. E. Browne for the valuation officer. 

Rowe, Q.C., and W. B. Harris for the rating authority. 


JENKINS, L.J.: This is an appeal by the valuation officer from a decision 
of the Lands Tribunal on a preliminary question of law raised in two appeals 
from the decision of a local valuation court for the West Riding of Yorkshire. 
The question of law, as stated in para. 2 of the Case, is 


“‘ whether under s. 40 (1) (b) of the Local Government Act, 1948 (11 & 12 
Geo. 6 c. 26), a proposal made by the respondents the Lord Mayor, alder- 
men and citizens of the city of Sheffield (acting by the council of the said 
city) and the said council on Mar. 27, 1954, for the inclusion in the valuation 
list for the city of Sheffield of the hereditament, occupied by the appellants, 
John Walsh, Ltd., described as shop, stores and appurtenances at High 
Street, Sheffield, with gross value £21,500, rateable value £17,913, is a 
valid proposal.” 


The point is whether a rating authority such as the present respondents was 
entitled, on the true construction of s. 40 (1) of the Local Government Act, 
1948, to make a proposal to the effect that a hereditament wholly excluded 
from the valuation list should be included therein. The Lands Tribunal, in the 
person of Mr. Erskine Srimes, Q.C., has decided this preliminary point in favour 
of the rating authority, holding that, on the true construction of s. 40 (1), read 
in conjunction with the definition of the word “‘ alteration ”’ in s. 144 (9) of the 
Act of 1948, s. 40 (1) did extend to a proposal by the rating authority for inclusion 
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in the list of a hereditament wholly omitted. It was argued, quite properly, 
as a question of construction, and Mr. ERSKINE SIMES accepted the view that 
the construction which he adopted was, as a matter of common sense, the 
proper construction, and that it was possible to get that construction out of 
the language used. 

This is the shortest of short points, but, in order to deal with it, I must refer 
to certain provisions of the Local Government Act, 1948. Section 33 (1) 


provides: 
“Valuation lists shall, instead of being prepared and amended by the 


bodies [charged with that duty previously], be prepared and amended by 
valuation officers of the Commissioners of Inland Revenue .. .” 


Section 33 (1) (b) says: 


“save as hereafter provided in this Part of this Act, rating authorities 
shall have no functions in relation to the preparation and amendment of 
valuation lists.” 

Section 40 says: 

‘“*(1) Any person who is aggrieved—(a) by the inclusion of any heredita- 
ment in the list; or (b) by any value ascribed in the list to a hereditament 
or by any other statement made or omitted to be made in the list with 
respect to a hereditament; or (c) in the case of a building or portion of a 
building occupied in parts, by the valuation in the list of that building or 
portion of a building as a single hereditament, may at any time make 4 
proposal for the alteration of the list so far as it relates to that hereditament. 

‘“* (2) The valuation officer may at any time make a proposal for any 
alteration of a valuation list.” 


Then one has to look at some definitions. Section 144 (1) provides, inter alia, 
that ‘‘ hereditament ” has the meaning assigned to it by s. 68 of the Rating and 
Valuation Act, 1925. In s. 68 (1) of the Rating and Valuation Act, 1925, 
“hereditament ” is defined as meaning 


‘“any lands, tenements, hereditaments or property which are or may 
become liable to any rate in respect of which the valuation list is by this 
Act made conclusive.” 


Section 144 (9) of the Act of 1948, to which considerable importance—indeed, 
primary importance—was attached by Mr. Erskrne Ses, reads: 


*“* Any reference in this Act to the alteration of a valuation list or draft 
valuation list includes a reference to the insertion in the list or draft list, 
or the omission from the list or draft list, of any hereditament, and references 
to the alteration of the valuation list with respect to a hereditament shall be 


” 


construed accordingly. 


Returning to s. 40 (1), and bearing in mind those definitions, I must now apply 
myself as best I can to the language of that sub-section itself. It begins: “ Any 
person who is aggrieved’. It is not in dispute that, for the purposes of this 
section, the rating authority here could be a person aggrieved, and therefore a 
person entitled to make a proposal in any case falling within the terms of the 
sub-section. Then sub-s. (1) goes on to state the grievances with which the 
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section is dealing, and sub-para. (a) says ‘‘ by the inclusion of any hereditament 
in the list.” That is the first subject of grievance stated. If the sub-section 
had been intended to cover the omission of any hereditament from the list, it 
seems to me plain that the framers of the enactment could not have failed to 
insert “‘or by the omission of any hereditament from the list.” Inclusion 
being expressly referred to, it cries out for there being an express reference to 
exclusion if exclusion is to be covered by the sub-section at all. Then (b) is: 


“* by any value ascribed in the list to a hereditament or by any other state- 
ment made or omitted to be made in the list with respect to a hereditament.” 


To my mind, particularly when it is looked at in the light of the immediately 
preceding reference to ‘the inclusion of any hereditament in the list”, that 
relates to the various particulars stated in the list with respect to a hereditament 
which is included in the list. 

In that connexion, we were shown the form annexed to the Rating and 
Valuation Act (Form of Valuation List) Rules, 1932, and that, I think, well 
brings out the point. The form of valuation list is a form with eleven columns, 
beginning with “ Assessment No.’’, and then ‘‘(2) Name of the occupier ” 
““(3) Name of the owner’”’, “ (4) Description of property’, “‘ (5) Name or 
situation of property ”, and “ (6) Estimated extent’. Then there are columns 
(7) to (11), dealing with the question of value. 

It seems to me that s. 40 (1) (b) is directed to cases in which the hereditament 
is included in the list, but the statements in the list about that hereditament are 
said to be inaccurate, or some statements about that hereditament being a 
hereditament in the list have been omitted to be made. I do not think that the 
circumstance that the definition of ‘‘ hereditament ” in s. 68 (1) of the Act of 
1925 includes 


“hereditaments or property which are or may become liable to any rate 
in respect of which the valuation list is by this Act made conclusive ” 


is of any assistance to the rating authority here. To my mind, it is clear that, 
to bring s. 40 (1) into action, there must be a hereditament which is not only 
liable to be included in the list but has been included in the list. 

Sub-paragraph (c) relates to buildings occupied in parts. I do not think I need 
trouble with that, except to point out that it clearly refers to a building actually 
in the valuation list, because the person referred to has to be aggrieved by the 
valuation in the list of the building concerned as a single hereditament. It is 
if, and only if, those conditions have been fulfilled—i.e., if, and only if, the person 
making the proposal can show himself to be aggrieved by matters included in 
one or other of sub-paras. (a), (b) and (c)—that he can propose an alteration. 
To my mind, as I have endeavoured to state, the grievances all relate quite 
clearly to matters of the kinds described concerning hereditaments in the 
valuation lists, and, when there is a grievance of any of those kinds with respect 
to such a hereditament, the condition precedent is fulfilled. Given the fulfilment 
of that condition, and not otherwise, an alteration can be proposed. 

The concluding words of the sub-section, which I will read again, are: 


** may at any time make a proposal for the alteration of the list so far as it 
relates to that hereditament.” 


The list must relate to that hereditament; that means, as I take it, that 
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the hereditament must be in the list. Then the proposal which can be made 
is a proposal for an alteration of the list so far as it relates to that hereditament. 
One may contrast with sub-s. (1) of s. 40 the unrestricted power of making a 
proposal for any alteration of a valuation list conferred on the valuation officer 
by sub-s. (2). 

At this point, the argument for the rating authority dependent on s. 144 (9) 
of the Local Government Act, 1948, comes into play. Sub-section (9) provides: 


** Any reference in this Act to the alteration of a valuation list or draft 
valuation list includes a reference to the insertion in the list or draft list, or 
the omission from the list or draft list, of any hereditament, and references 
to the alteration of the valuation list with respect to a hereditament shall 
be construed accordingly.” 


It is said (and Mr. ErskrnNE SimeEs accepted the argument) that, reading into 
s. 40 (1) that definition of “‘ alteration ’’, it follows that it is open to the person 
aggrieved to propose the inclusion of a hereditament wholly excluded. I 
cannot agree. I should have thought that the whole of the definition section, 
s. 144 of the Act of 1948, is subject to the overriding consideration stated in the 
first part of that section: 


“In this Act, except so far as the contrary is expressly provided or the 
context otherwise requires, the following expressions have the meanings 
hereby respectively assigned to them...” 


It is true that, as a matter of strict construction, those words do not in terms 
govern sub-s. (9). Nevertheless, I think effect must be given to that principle, 
and in this context, for the reasons I have endeavoured to state, I cannot regard 
the right of the person who is aggrieved as extending, on the strength of the 
meaning of “alteration” as set out in the definition, to a proposal for inclusion 
in the list of a wholly omitted hereditament. 

There was a subsidiary argument for the valuation officer based on the amend- 
ment of s. 40 of the Act of 1948 which is effected by s. 2 of the Rating and Valua- 
tion (Miscellaneous Provisions) Act, 1955. Section 2 (1) provides: 


“In s. 40 of the Act of 1948 (which enables proposals to be made for the 
alteration of valuation lists) the following sub-section shall be inserted after 
sub-s. (2):—‘ (2a) Without prejudice to any right exercisable by rating 
authorities by virtue of sub-s. (1) of this section, where—(a) it appears to a 
rating authority that a hereditament in their area, which is not included in 
the list, ought to be included therein, and (b) the valuation officer gives 
notice in writing to the rating authority that he does not intend to make a 
proposal for inserting that hereditament in the list, the rating authority, 
at any time within twenty-eight days after the date on which that notice 
was given, may make a proposal for the alteration of the list by the insertion 
of that hereditament therein’: Provided that this sub-section shall not 
apply for the purpose of altering any valuation list in force at the passing 
of this Act.” 


I do not think that I need refer to sub-s. (2). 

That amendment, or that addition to s. 40 of a new sub-s. (24), owing to the 
dates, does not apply to the valuation list actually in question in the present 
case. It is argued for the valuation officer, however, that this new sub-section 
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throws light on the construction of s. 40 as it was originally framed. It is said 
that, if rating authorities already have power under s. 40 to propose the inclu- 
sion of an omitted hereditament in the valuation list, there could be no object 
in putting in the new sub-s. (24), and it is consistent, and consistent only, with 
the supposition that the legislature recognised that there was this omission 
from s. 40. There are many cases dealing with the question of the extent to 
which subsequent legislation on a given subject-matter can be used as an aid 
to the construction of previous enactments. We were referred to the discussion 
on this topic in the House of Lords in Kirkness v. John Hudson, Ltd. (1). There 
have been many other cases bearing on the point. The effect of those cases 
is that it is only legitimate to call in aid later legislation to resolve some real 
ambiguity in the enactment which falls to be construed. Even then, even 
when it is legitimate to look at such legislation, no assistance can be derived 
from it unless it can really be said that the provisions of the subsequent legisla- 
tion would be wholly otiose and inept unless a particular view of the earlier 
legislation was taken. I do not think that this case is one in which, on those 
principles, any assistance can be derived from the provisions of s. 2 of the Act 
of 1955. 

I return to the language of s. 40 (1), and, although I appreciate the possible 
inconvenience to rating authorities of the construction for which the valuation 
officer contends, I am constrained, by what I take to be the clear and unam- 
biguous meaning of the language used, to hold that the construction placed on 
this section by counsel for the valuation officer is the right construction. That 
being so, in my judgment, this appeal should be allowed. 


PARKER, L.J.: This is a very short point, and I so entirely agree with 
what my Lord has said, and with his reasoning, that to give a separate judgment 
would be merely repetition. I would only observe that, in my judgment, 
s. 40 (1) of the Local Government Act, 1948, is perfectly clear and unambiguous, 
and I find it quite unnecessary—and, indeed, it would be wrong—to consider 
the later amendment in 1955. 


PEARCE, L.J.: I agree. Under s. 40 (1) of the Local Government Act, 
1948, the possession of one out of several grievances is a condition precedent to 
the making of any proposal for the alteration of the list. Section 144 (9) does 
not purport to enlarge the range of grievances; it merely enlarges the alterations 
which may be made. Since the list of grievances does not embrace the grievance 
in this case, namely, the omission of a hereditament, I am reluctantly compelled 
to the conclusion that the rating authority cannot make the proposal which it 
desired to do in this case. 

Appeal allowed. 
Solicitors: Solicitor of Inland Revenue; Sharpe, Pritchard & Co., for Town 
Clerk, Sheffield. 
G.F.L.B. 
(1) [1955] 2 All E.R. 345; [1955] A.C. 696. 
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QUEEN’S BENCH DIVISION 
(Lorp Gopparp, C.J., DoNOVAN AND ASHWORTH, JJ.) 
October 8, 9, 16, 1957 


UNITED LODGE OF ANCIENT FREE AND ACCEPTED MASONS OF 
ENGLAND v. HOLBORN BOROUGH COUNCIL 


Rating—Relief—Advancement of religion—Freemasonry—Hereditament mainly 
concerned with administrative work—Rating and Valuation (Miscellaneous 
Provisions) Act, 1955 (4 & 5 Eliz. 2, c. 9), s. 8 (1) (a). 

The appellants, an association of freemasons, were the occupiers of a hereditament 
where they carried out the administration and government of masonic activities 
including the administration of a benevolent fund. The appellants were not 
established for profit and did not conduct their activities for profit. According 
to the constitution of Freemasonry its main objects were to promote and advance 
good citizenship, honest work, morality and wisdom, brotherly love, compassion, 
charity to the poor, and belief in a Supreme Architect of heaven and earth. On 
the initiation of a mason the “‘ volume of the Sacred Law ” (in England, the Bible) 
was recommended to him as the stanadrd of truth and justice and he was urged 
to regulate his conduct towards God, his neighbour and himself by it. A mason 
was not required to have any particular religious belief or mode of worship, provided 
that he believed in a Supreme Being and led a moral life. There was no religious 
instruction, no programme for the persuasion of unbelievers, no religious super- 
vision to see that masons remained active and constant in the various religions 
which they might profess, no holding of religious services, and no pastoral or 
missionary work of any kind. The appellants appealed against a rate levied on 
them by the rating authority on the ground that they were an organisation, not 
established or conducted for profit, whose main objects (though not charitable in 
the legal sense) were ‘‘ otherwise concerned with the advancement of religion ”’ 
within s. 8 (1) (a) of the Rating and Valuation (Miscellaneous Provisions) Act, 
1955, and, accordingly, entitled to relief under s. 8 (2). 

HELD: (i) that regard must be had, not to the functions of the appellants within 
the organisation of Freemasonry, but to the main objects of Freemasonry as a 
whole, and that it would be wrong to dismiss the appellants’ appeal (as quarter 
sessions had done) simply on the ground that, the appellants work being largely 
administrative in character, their main objects could not be regarded as being for 
the advancement of religion; but (ii) having regard to the main objects of Free- 
masonry as a whole, and to the absence from its constitution of any positive steps 
for the promotion of religion or the sustaining and increase of religious belief, 
it could not be said that any of its main objects was for the advancement of religion, 
and the appeal must be dismissed on that ground. 


CasE StaTED by the deputy chairman of the appeal committee of the County 
of London Quarter Sessions. 

On June 26, 1956, the appellants, the United Grand Lodge of Ancient Free 
and Accepted Masons of England, gave notice of appeal against a rate made 
on Mar. 8, 1956, and levied on them by the respondents, Holborn Borough 
Council, in respect of a hereditament described in the rate as the Masonic Peace 
Memorial, 48-60, Great Queen Street, 3-29, Wild Street and 1-9, Wild Court 
in the borough of Holborn. The grounds of appeal were that the appellants 
were an organisation which came within s. 8 (1) (a) of the Rating and Valuation 
(Miscellaneous Provisions) Act, 1955, and accordingly, were entitled to the 
partial relief from rates provided in s. 8 (2) of the Act of 1955. 

The hereditament was known as Freemasons’ Hall and comprised a grand 
temple which was used for meetings of the Grand Lodge, seventeen lodge rooms 
which were let to masonic lodges in the London area, a museum and library, 
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and administrative offices for the clerical staff who numbered fifty. The 
hereditament was occupied for the purposes of the appellants who were referred 
to in the book of ‘‘ Constitutions’ of Freemasons as “the Grand Lodge ” 
The appellants were not established or conducted for profit and were not incor- 
porated; their position in Freemasonry and their composition were described 
in rules set out in the book of ‘‘ Constitutions ”. They were a body representing 
all private lodges on the register and were the supreme superintending authority ; 
they had power to make laws regulating the government of the Craft and of 
deciding all matters relative to the Craft; and they could erase lodges and expel 
Masons from the Craft. They represented seven thousand lodges over which they 
exercised control. The purpose of the appellants, in so far as they had any separate 
existence, was to promote Freemasonry. The two main functions of the appel- 
lants were to administer and centrally govern masonic activities and to administer 
the Fund of Benevolence. The exercise of both functions was partially delegated, 
in the first case to the Grand Master, the Grand Secretary and the Board of 
General Purposes, and, in the second, to the Board of Benevolence which was a 
registered charity. The main objects of Freemasonry were to carry out the 
objects set out in the ‘‘ Antient Charges ’ which were reproduced in the book of 
‘** Constitutions ’’, and those objects which were set out in an extract from the 
solemn admonition to Masons on their initiation into Freemasonry, the latter 
being regarded in substance as the same as the ‘‘ Antient Charges *’ but worded 
in modern form. The “ Antient Charges ”’ were directed to promoting principles 
of social conduct founded on a moral or ethical basis. The beginning of the 
extract from the solemn admonition read as follows :— 


” 


‘* As a Freemason, let me recommend to your most serious contemplation 
the Volume of the Sacred Law, charging you to consider it as the unerring 
standard of truth and justice, and to regulate your actions by the Divine 
precepts it contains; therein, you will be taught the important duties you 
owe to God, to your neighbour, and to yourself...” 


Freemasonry was not itself a religion. A candidate was not required to have a 
particular religious belief, but he was required to declare his belief in a Supreme 
Being; in their lodges Masons must not discuss religion other than universal 
religion and belief in God. Freemasonry had a religious foundation, and Masons 
were actuated by religious motives in joining the Craft. Their principles were 
brotherly love, relief and truth which were the subject of the solemn admonition 
to Masons on their initiation into Freemasonry. At an earlier stage of the 
initiation the virtues of benevolence and charity were emphasised, but these 
followed as a consequence of the foregoing principles. All ceremonies opened 
and closed with a prayer and constant references were made to the Volume of 
the Sacred Law, viz., in English lodges the Bible, which lay open throughout the 
ceremonies. Lodges were entitled to appoint a chaplain. The principles of the 
Bible and a belief in God were fundamental to Freemasonry. Generally described, 
Freemasonry was an organisation devoted to advancing the acceptance and 
practice of basic religious principles which could be particularised as man’s 
relations to God, to his neighbour and to himself; its objects and practices were 
religious in that they were directed to furthering a religious attitude to God and 
to one’s fellow men on a basis common to most civilised religions. 

Quarter sessions dismissed the appeal, deciding that the appellants were mainly 
concerned with the co-ordination and administration of Freemasonry in England 
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and wer 2 0t, therefore, within s. 8 (1) (a) of the Act of 1955; they further decided 
that it \.as unnecessary for them to consider whether the main objects of Free- 
masonry came within the sub-section as, in their view, the appellants were not 
directly concerned with those objects. The question of law for the opinion of 
the court was whether, on the facts stated, quarter sessions came to a correct 
decision. 

Milner Holland, Q.C., Roots and David Trustram Eve for the appellants. 

P.R. E. Browne for the respondents. 

Cur. adv. vult. 


Oct. 16. DONOVAN, J., read the following judgment of the court: 
This is an appeal by way of Case Stated from a decision of the appeal committee 
of London quarter sessions dismissing an appeal by the United Grand Lodge of 
Masons of England (hereinafter called the appellants) against a rate levied on 
them by the Holborn Borough Council. The appellants claimed the benefit of the 
partial relief from rates conferred in certain cases by s. 8 (1) of the Rating and 
Valuation (Miscellaneous Provisions) Act, 1955. The Holborn Borough Council 
refused the claim and quarter sessions upheld the refusal. 

Section 8 (1) is in these terms: 


‘This section applies to the following hereditaments, that is to say— 
(a) any hereditament occupied for the purposes of an organisation (whether 
corporate or unincorporate) which is not established or conducted for 
profit and whose main objects are charitable or are otherwise concerned with 
the advancement of religion, education or social welfare.”’ 


Section 8 (2) then goes on to confer partial relief from rates. 

The hereditament here in question is the building known as Freemasons’ 
Hall in Holborn. It is occupied by the appellants. The appellants make no claim 
to be a charity in the legal sense of that word; but they do not conduct their 
affairs for profit, and they claim that their main object is to advance religion, 
otherwise than as a charity. Quarter sessions dismissed their claim to the 
benefit of s. 8 (1) on the ground that whether or not the objects of Masonry came 
within the section, the function of the appellants was the co-ordination of the 
work of the seven thousand lodges of Freemasonry throughout England: and that 
the work which this involved, being largely administrative in character, was not 
the advancement of religion, education or social welfare. Accordingly, the claim 
failed. This made it unnecessary, in the view of quarter sessions, to decide 
whether the objects of Masonry as such came within the section. 

This short cut to the solution of the problem is, in our view, unsound. It 
confuses the purpose of the appellants with the manner in which they seek to 
effect it. Indeed, para. 4 (f) of the Case Stated finds that the purpose of the 
appellants is to promote Masonry: but that their functions are to administer 
and govern masonic activities including a benevolent fund. Quarter sessions 
did not look beyond such “ functions *’. But these are simply the ways in which 
the purpose of promoting Masonry is pursued; and accordingly when the problem 
to be solved is the nature of the appellants’ purpose, or object, one must find out 
what is the purpose or object of Masonry itself. Every organisation setting out 
to advance some cause must, if it is of any size, have an office where the necessary 
clerical and administrative work is done; but one cannot isolate this, and say 
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that the purpose of the office is different from that of the organisation itself. To 
do so is to confuse ends with means. There is only one purpose, which is that 
of the organisation as a whole; though the different units within it may be 
working out that purpose in different ways. Accordingly, we think that quarter 
sessions were wrong to dismiss the appeal on the ground they did; and that it is 
essential to consider the nature of the objects of Masonry itself. 

Since quarter sessions came to no finding on this matter there were two 
courses open to us: either to remit the case for such a finding or to come to a 
conclusion ourselves on the facts which are set out in the Case. Both sides 
asked us to take this second course, which is obviously more convenient. 

The contention of the appellants was that the facts found established that their 
main object was the advancement of religion. It is not claimed on their behalf 
that their main object is the advancement of education or social welfare. Nor 
is any contention rested on the well-known and admirable benevolent work 
done by the appellants through the Board of Benevolence mentioned in the Case. 
It is said that this is simply one consequence of the pursuit by the appellants of 
their main object, namely, the advancement of religion; and accordingly all 
that we have to decide is whether such a main object has been established. The 
respondent council deny that it has. 

The objects, main and otherwise, of any body of persons, corporate or unincor- 
porate, are usually to be discovered from its written constitution, if it has one. 
Otherwise one must discover from the available evidence what it is that the 
particular body does, and infer from that what its main object is. In the present 
appeal there is exhibited to the Case a book called ‘‘ United Grand Lodge of 
England. Constitutions’; and the Case finds that the main objects of Free- 
masonry are to carry out the objects set out in the “* Antient Charges ”’ particu- 
larised at pp. 3 to 15 of this book, and also in a solemn admonition to newly 
initiated Masons which is reproduced in the Case. Accordingly, one turns to 
these sources to see what those objects are, and whether the main one is the 
advancement of religion. The “‘ Antient Charges ”’ set out at pp. 3 to 15 of the 
** Constitutions ’’ begin by saying that a Mason is obliged to obey the moral law, 
and to act according to the dictates of his conscience. They go on as follows: 


‘““ Let a man’s religion or mode of worship be what it may, he is not 
excluded from the Order, provided he believe in the glorious architect of 
heaven and earth, and practise the sacred duties of morality. Masons 
unite with the virtuous of every persuasion in the firm and pleasing bond of 
fraternal love: they are taught to view the errors of mankind with com- 
passion, and to strive, by the purity of their own conduct, to demonstrate 
the superior excellence of the faith they may profess. Thus Masonry is the 
centve of union between good men and true, and the happy means of con- 
ciliating friendship amongst those who must otherwise have remained at a 
perpetual distance.” 


The rest of the ‘* Antient Charges ’’, save those dealing with such matters as 
the running of the lodge, admission of new members, and election of officers, may 
be sufficiently summarised thus:—Masons are charged to be good citizens, to 
work honestly, to act as moral and wise men, to relieve a brother Mason in want 
in preference to other poor, and to cultivate brotherly love, ‘‘ so that all may see 
the benign influence of Masonry.” 
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In form, therefore, these ‘‘ Antient Charges” are not “‘ objects” but, as the 
name implies, exhortations to Masons. When the Case finds, therefore, that the 
main objects of Freemasonry are to carry out the objects set out in these charges 
what presumably is meant is that Freemasonry’s main object is to promote and 
advance those virtues which every Mason is charged to cultivate: good citizen- 
ship, honest work, morality and wisdom, brotherly love, compassion, charity to 
the poor, and belief in a supreme architect of heaven and earth. 

The solemn admonition to a Mason on his initiation follows the same lines. 
The ‘‘ Volume of the Sacred Law ” is recommended to him as the standard of 
truth and justice, and he is urged to regulate his conduct by it, that is, his 
conduct towards God, his neighbour and himself. In particular he is urged to 
be reverent, honest, compassionate, loyal, temperate, benevolent and chaste. 

Admirable though these objects are it seems to us impossible to say that they 
add up to the advancement of religion. Indeed, as already stated, the first 
Antient Charge, headed ‘‘ Concerning God and Religion ’”’ says, among other 
things, this: “‘ Let a man’s religion or mode of worship ”’ (the contrast is not 
perhaps without significance) “‘ be what it may, he is not excluded from the 
Order, provided he believe in the glorious architect of heaven and earth, and 
practise the sacred duties of morality’. Thus it would seem that no Mason need 
practise any religion, but, provided that he believes in a Supreme Being and lives 
a moral life, he may be and remain a Mason. 

Accordingly, one cannot really begin to argue that the main object of Free- 
masonry is to advance religion, except perhaps by saying that religion can be 
advanced by example as well as by precept, so that the spectacle of a man leading 
an upright moral life may persuade others to do likewise. The appellants did 
not in fact advance this argument, but even if it were accepted, it leads to no 
useful conclusion here. For a man may persuade his neighbour by example to 
lead a good life without at the same time leading him to religion. And there is 
nothing in the “‘ Constitutions ’’, nor, apparently, in the evidence tendered to 
quarter sessions, to support the view that the main object of Masonry is 
to encourage Masons to go out in the world, and by their example lead persons to 
some religion or another. When one considers the work done by organisations 
which admittedly do set out to advance religion, the contrast with Masonry is 
striking. ‘To advance religion means to promote it, to spread its message ever 
wider among mankind; to take some positive steps to sustain and increase 
religious belief; and these things are done in a variety of ways which may be 
comprehensively described as pastoral and missionary. There is nothing 
comparable to that in Masonry. This is not said by way of criticism. For 
Masonry really does something different. It says to a man, “* Whatever your 
religion or your mode of worship, believe in a Supreme Creator and lead a good 
moral life’. Laudable as this precept is, it does not appear to us to be the same 
thing as the advancement of religion. There is no religious instruction, no pro- 
gramme for the persuasion of unbelievers, no religious supervision to see that 
its members remain active and constant in the various religions they may 
profess, no holding of religious services, no pastoral or missionary work of any 
kind. 

Counsel for the appellants relied strongly, however, on the following finding in 
the Case: 
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** As a general description of the basis of Freemasonry, it is an organisa- 
tion devoted to advancing the acceptance and practice of basic religious 
principles, which may be particularised as man’s relations to God, to his 
neighbour and to himself.” 


Without wishing to be pedantic, it is not easy to understand the term “ basie 
religious principles”. Had quarter sessions said “ basic moral principles ” 
their meaning would have been clear; and indeed when they go on to give par- 
ticulars it would seem that this is really what they do mean. In any event, 
however, the main object of Freemasonry must be discovered from a considera- 
tion of its constitution and its work; and such consideration leads us to the 
view that its main object is clearly not the advancement of religion. 
We think, therefore, quarter sessions came to the right decision, though not 
for the right reason, and that this appeal should be dismissed with costs. 
Appeal dismissed, 7 


Solicitors: Blundell, Baker & Co.; Town Clerk, Holborn Borough Council. 
T.R.F.B. 


[END OF VOLUME] 
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